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CORRIGENDA. 


[1939] Ran., page 625, line 8: 
After laid down add for. 
[1940] Ran.— 
Page 180, In the caption notes add : 
Civil Procedure Code, s. 100. 
In the headnote, 2nd paragraph after 
appeal add : 
under s. 100 of the Civil Procedure 
Code.. 
Page 552, line 3 from below, for clause 17 read 
clause 1, art. ii. 
Page 553, line 7 from below, for clause 17 read 
clause 1, art. iii. 
Page 560, line 12 from below, for 69 (c) read 69 (3). 
Page 624, line 13 for used read sued. 
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__PPELLATE CIVIL. 


Before Mr, Justice Baguley, 


MA ON AND ANOTHER 


: v. 
KV.A.L.M. CHETTYAR.* 


Second Appeal—Suit of a small cause nature under Rs. 500—Compensation for 
removal of dhani leaves from land—No. allegation of theft or ai 
Penal Code, Ch. X. VIIl—Civil Procedure Code, 5, 160. 


“Where the. plaint alleges that the defendant, without permission and consent, 


occupied and used plaintiff's land and cut and removed some dhani leaves worth 
Rs. 140.and there is no mention of theft or trespass, the suit is of a small cause 
nature and no second appeal Fes under s. 100 of the Civil Procedure Code, 


‘Cherakuddin v. Siraman, LL R. 48 Cal. 879 ; Damodar v, Baldeo, 1L.R, 
9 Pat. 569; Deoki Rai v. H. Lal, .L.R. 49 All. 85 ; Ganesh Das v. Raja Suraj 
Pal, LU:R. 46 All, 233 ; Kader Sheikh v. Najumaddi Sheikh, 44 C.LJ. 190; 
Nabi Bakiish v. Muhanimed Ali, 3 Lah. E£.J. 380 ; Raghubar v. Mulwa, LL.R, 49 
All, 440 ; Ramprosad v. Sricharan, 21 C.W.N, 1109; Sakhya v. Sadashiv, 32 
Bom. i..8, 181, considered, 


K..C. Sanyal for the appellants. 
P. B. Sen for the respondent. 


BaGuLey, J.—This appeal was filéd as a special 
appeal ‘under section ‘11 of the Burma Courts Act. 
When it came before me for admission I pointed out 
that no special appeal lay ‘under that section ; so 
Mr. Sanyal said he would file amended grounds of appeal 
under section 100, Civil Procedure Code. - On the case 
coming up for argument it was contended as a’pre- 
liminary point, by Mr. P. B. Sen for the respondent, that 
no second appeal lay as this suit was a case of a- small 
cause nature and the value was less than Rs. 500. 


* Special Civil Second Appeal No. 332 of 1938 franks the judgment of the 
Assistant District Court of Bassein in Civil Appeal No.-95 of 1937. 
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Turning to the plaint, it sets out that the plaintiff 
is the owner of a piece of land, and that the defendants 
without his consent occupied a part of it and cut and 
removed certain dhani leaves worth Rs. 140: plaintiff 
therefore claims to recover fromthe defendants Rs. 140. 
No allegation of theft or trespass appears in the plaint 
at all, nor is there even an allegation that the defend- 
ants knew that the land belonged to the plaintiff. 


- Paragraph 2 states : - 


“That the defendants abovenamed without permission and 
consent of the plaintiff used and occupied the above’ said portion 


“of the said holding : and removed dhani leaves 


It is argued by Mr. P. B. Sen that a suit of this 
nature is not, to quote Article 35 of the Second Schedule 
of the Provincial Small Causes Courts Act 


“a suit for compensation for an act which is, or, save for the 
provisions of Chapter IV of the Indian Penal. Code, would be an 
offence punishable under Chapter XVII of the said Code.” 


In support of his argument he has quoted many 
cases. The first is Sakhya Baba Lataka y. Sadashiv 
Parsharam Sathe (1). This wasa suit to recover the 
value of frees wrongfully cut down by an annual tenant 
on land demisedby him. Accepting the arguinent that 
the claim was for the value of the trees—no criminal 
act being alleged—the case was one of a small cause 
nature; and the judgment ends : 


“We are of opinion, therefore, that the facts stated in the 
plaint do not clearly fall within Article 35, clause (ii), of the 
Second Schedule of the Provincial Small Causes Courts Act.” 


The principle seems to be that a small cause court 
can try all cases ofa civil nature except those mentioned 
in the schedule. . 





(1) 32 Bom. L.R. 181.. 
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_A similar view. is taken’ in Kader: Sheikh vy. 1939 
Najumaddi Sheikh (1).. The judgment says > Ma; OM. 
K.V.A.LM. 
The plaint itself ‘does not make out any criminal - offence. CHETTYAR, 
Nor is it-the cast of the defendant that he committed any criminal B LeULEX, . 
-offence. In the circumstances the suit is-of a nature cognizable 
by a Const of Small Causes. ye 


Raghubar Dayal v. Muted (2) extends Article 3 
(i) slightly, as it says that.: 


“The plaintiee, ‘either by his specific allegations in the plain 
‘or in some other form, in the Court of hearing, or by.the natur 
- of the evidence which: he tendered at the hearing, distinctl 
alleged ‘that the offence complained ° of was punishable. unde 
Chapter XVII. Bs 


- But ina very atietaly earlier case “of the. same Cour 
[Deoki-Rai.v: Harakh Narain Lal. (3 )] there appears th 
passage | on page 89: 


ba All that we hare to see is whether the suit as brought wa 
sone cognizable by a Court of Small Causes. This can be ascei 
: tained only by examining the allegations made in the plaint.” 


In Damodar J ha v. Baldeo Prasad (4) it is said o; 
page By ot 


“Now ees upon the case laid in the plaint it is clear beyon 
any shadow of dovbt that the defendant had: committed a: 
‘offence punishable under Chapter XVII of the Indian Penal Code 
the jurisdiction of the Small Cause Court to try such a suit i 
barred; but where upon the facts stated in the plaint the cas 
against the defendant is wrongful or illegal but not necessaril 
penal . . . ., the jurisdiction of the Small Cause Court is no 
at all barred. ” 


In Civil Revision No. 33 of 1933 of this Court, a cas« 
in which damages were sought for on the ground tha 
the defendant had trespassed upon land and cut dowr 





(1) 44 C.LJ. 190, (3) (1926) LL.R. 49 All. 85, 
"(2) (1926) LL.R. 49 All. 440, (4) (1926) I.L.R. 9 Pat. 569. 
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the trees standing on it, there occurs the following 
passage in the judgment : 


‘“Tn the piaint it is not alleged that the applicant entered upon 
the respondent’s' land with any criminal intefition, or, more 
precisely, with any of the intentions set out in section 411, Indian 
Penal Code, nor is it alleged that when he cut down this tree he 
did so with a dishonest intention. Consequently, the plaint itself 
does not allege that the applicant committed any criminal offence 
either by his alleged trespass or by his alleged mischief.” 


The case was held to be one. of a small cause nature. 


As against these cases, for the appellant a reference 
is made to Cherakuddin v.-Ram Siraman (1). The 
judgment in this case is very short. It would seem 
that the suit was one for recovery of money of which 


the defendant had committed criminal breach of trust. 


The plaint did not refer specifically to any section of 


the Penal Code, but the facts alleged seem to make it 
quite clear that he was being sued for an act which was 
a criminal act, as plaintiff alleged that he paid money 
to defendant No. 1 for payment to defendant No. 3 and 
defendant No. 1 paid part only of it and had misappro- 
priated the balance. It wasa clear case of criminal 
breach of trust even if the words were not used. 

Another case [Ramprosad Pramanik v. Sricharan 
Mandal (2)] was acase in which compensation was 
sought for a tree grown by the plaintiff and cut by the 
defendant and for crops of mustard raised’ by him and 
misappropriated by the defendant. In this case it 
would seem that the plaint was worded so as to allege 
that the tree was wrongfully cut and the crops had been 
misappropriated, and that the defendant had unlawfully 
cut and removed the tree and the crops. It would 
seem that in the case the allegation of criminality was 
contained in the wording of the plaint. 


(1) (1920) LLL.R. 48 Cal. 879, (2) 21 C.W.N, 1109. 
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Ganesh Das v. Raja Suraj Pal Singh (1) seems to be 
definitely in the appellants’ favour, but it is purely an 
obiter dictum of a single Judge, as he found in the case 
before him that the suit was of the nature described in 
Article 35 (7) of the schedule of the Small Causes 
Courts Act. Vk. 

The last case relied upon by the appellants is a 
single Judge case reported as Nabi Bakhsh v. Muham- 
mad Ali (2). This was a suit for the value of fruit 
removed by the defendant from a tree: which the 
plaintiff claimed to be his ; and it was held that it was a 
case not triable by a Court of Small Causes. Butina 
later case of the same Court [Kirpa Ram v. Bhupa (3)] 
it was laid down that when it was doubtful whether 
the terms of the plaint can be said to contain a definite 
allegation of a criminal offence, a small cause court had 
jurisdiction. . ee 
_ From this review of the rulings it seems to me quite 
clear that there is a heavy balance of authority in favour 
of this case’ being one of a small cause nature. As I 
have said, all that the plaint alleges is that the 
defendants, without permission and consent, occupied 
and used plaintiff's land and cut and removed some 
dhani jeaves: there is no mention of theft or trespass, 
and on the wording of the plaint, this might have 
been of a purely civil nature. I hold, therefore, 
that the suit out of which this appeal arises is of a 
small cause nature,.and therefore, no second appeal 
lies under section 100 of the Civil Procedure Code. 

Mr. Sanyal has asked me, in the event of my coming 
to this conclusion, to treat this as an application for 
revision. He said that in‘any case there should be no 
decree against Maung Sein U as Ma On, his mother, 
took full responsibility, and he merely did what ‘he 


~ (1): (1924) I.L.R. 46 All, 233. (2) 3 Lah. L.J. 380. 
. (3) 9 Lah, LJ. 245. 
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was asked todo. This might be a perfectly good ground 
for relievin g him from criminal. liability if a criminal 


case ‘had: been. brought, but simply on the ground that 
he had no mens rea, as has so often been held in the 
case of a man sending coolies on to the land of another 
and they. in perfect good faith plough the land. The 
present case, however, is one in the nature of an action. 
for trespass against’ property, and whoever trespasses 


_against the property of another is liable for damages, 


and the fact that he merely acted under the direction 
of a third party bona fide will only give him the right 
to recover any damages which he may have to pay from 
the third party who caused him to invade another’s 
right to the property. 

For these reasons I dismiss the appeal with costs. 
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APPELLATE :CIVIT 
Before Mr. Justice Mosely. 


DAW YON ». U MIN SIN.* 


Assignments of rents and profits of immovable property—Benefils to arise out cf 
land—Rents and profits exceeding Rs. 100-—Registered instrument necessary 
' Transfer of Property Act, ss: 58, 59—-General Clauses Act, s. 2 (29). 


An assignment of rents and profits of land is’a transfer of immovable 
property within s, 2 (29) of the General Clauses Act. The section defines 
immovable property to include, inter alia, benefits to arise out of land, and if the 
value of the rents and profits exceeds Rs. 100 the transfer can only be effected 


by a registered instrument. 
Baby Lal v. Bhavani Das, 15 1.C. 32, referred to. 


Anklesaria for the appellant. 


Beecheno for the respondent. 


MosELY, J.—The plaintiff-appellant, Daw Yon, sued 
the brother of her deceased husband, U. Min Sin, for 
recovery of twelve “rent documents”, or, in the 
alternative, for Rs, 1,500, damages. The plaintiff's case 
was that she got the property in question, some three 
hundred acres of paddy land, at a partition of her 
deceased husband’s estate, and as she had no previous 
experience of letting lands to tenants, she asked the 
defendant to have lease deeds printed and lease her 
lands for her. The defendant, however, got the lease 
deeds printed with his name as lessor and collected the 
rents. *-She claimed in her plaint that she had collected 
the bulk of the rents herself, arid it appears that the 
valuation of the suit was based on an order of the 
‘District Court in its Civil Appeal 20 of 1937, the record 
of which is not before the Court. It is not argued that 


* Snecial Civil Second Appeal No. 376 of 1935 from the judgment of the 
District Court of Yaméthin in Civil Appeal No. 58 of 1938. 
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that valuation was not correct. The defendant in his 
written statement claimed that he had spent Rs. 5,000 on 


' behalf of the plaintiff in the previous litigation by which 


she obtained partition, and that though he did not ask 
forrepayment, the plaintiff wanted to show her gratitude, 
and as she could not pay him she requested him to let 
out the lands in his name and take the rents for himself, 
more particularly since} as she had only just succeeded 
to the property, the tenants: would not be likely to pay 
her the rents, The plaintiff claimed, and the defend- 
ant’s agent, U Maung, in his evidence admitted, that 
the: plaintiff, in the two months between the filing of 
the suit and the date of the plaintiff giving evidence, 
had succeeded in collecting the rents. The plaintiff, 
however, was entitled to go on with. the suit in’ any 
event, because after she filed this suit the defendant 
sued all the tenants for rent} and, of course, if he won 
in those suits, she would have to indemnify those tenants. 
It is obvious, however, that.she should have impleaded 
the tenants -.in this suit, and sued also fora declaration: 
against both U Min Sin and .them that she was. the: 
beneficial owner of the leaseholds and ‘was ‘entitled. to 
the rents. Under the _circumstances, ‘however, a 
decision has to be arrived at on the case as’ “it stands 
and.on the relief claimed. 

“The Judge of the trial Court gave judgment for the 
plaintiff, and, rightly in my opinion, held that she ‘was 
altogether unlikely to have made a gratuitous offer of so 
large a sum of money when she herself had nothing and 


had to pay the taxes, and he said that if the agreement 


had. been as the defendant said it was, there was no 
reason why the tenants should not have paid him the 


money. 


A srevious edad between the parties is Exhibit 
1, which recites that U Min Sin had advanced this five. 


thousand rupees in question, and it also” says that he 
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was not going to make any claim whatever for it ; so it 
does not help the defendant. There is no other proof 
of the matter. 

The learned District ictae reversed the judgment 
of the trial Court and dismissed the plaintiff’s suit on 
the ground that. the burden of proving agency was on 
the plaintiff and that the tenants were likely to side with 
her as they were interested to“do-so, and that there was 
no other evidence to prove her case. 

In my opinion, the whole case can be decided on an 
issue of law which has been raised in this appeal 


(ground 3),: The transfer in question is alleged to have’ 


been an oral one, made by, Daw..Yon’ at: U Min Sin’s 
house; she herself admits that she spoke of the 
arrangement there. The assignment made is supposed 
to have been*one of the rents and profits of the land 
and, in my opinion, it could only be made by a 
registered instrument. *Immovable property is not 
defined in the Transfer of Property Act, which merely 
says that it does not include standing timber, growing 
crops or grass ; but it is defined in section 2, sub-section 
(29) of the: General’ Clauses Act, and this definition 
applies to transfers of property. According to this 
definition, “immovable property” shall include land, 
benefits to arise out of land, and things attached to the 
earth, or permanently fastened to anything attached to 
the earth. 

The transaction in question was claimed by the 
defendant to be one of assignment of the rents for one 
year only, the Burmese year 1298. The defendant 
does not claim that he got a lease of the land itself from 
the plaintiff. Had he got a lease for one. year, that lease 
could have been made by an oral agreement accompanied 
by delivery of possession (section 107, Transfer of 
Property Act). Delivery of possession, of course, means 
delivery of possession of the immovable property dealt 
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with in the section, that is to say, the land itself. In 
such a case the lessee is under certain liabilities set out 
in section 108 of the Act, even if he make sub-leases 
[section 108, sub-section (j)], including liabilities to keep 
the property in good condition and restore it in such 
condition, and other liabilities mentioned in this section. 
It is argued for the defendant that the-transaction was in 
effect such a lease, but *he does not claim this in his 
written statement ; he merely says that he was to be 
allowed to take the rents and profits which were assigned 
to him for this old debt. Nordo his witnesses support: 
such a case. ; 

If it were possible to treat the assignment as a 
usufructuary mortgage for one year for this old debt, 
then it could not be made orally, being of property 
worth over one hundred rupees (sections 58 and 59, 
Transfer of Property Act}. . 

‘A somewhat similar case was Babu Lal v. Bhawani 
Das avd others (1), where the property was the rents 
of a bazaar leased by the mortgagee in possession to 
another. It may be said that in that case the tenants 
were already in possession and there could be no 
question of sub-leasing, and the position of the lessee 
was unequivocal, for he could only be the lessee of the 
rents, and not of the shops ; whereas in the present 
case the arrangement was for U Min Sin to grant the 
tenancies as well as to receive the rents. It appears 
that he gave tenancies in some cases to ‘old tenants and 
in others to new tenants. I conceive that this fact that 
U Min Sin was to lease the lands does not make any 
difference; and that the transaction set up here was 
that he was to let out the land instead of the plaintiff, 
and that the rents were assigned to him. 

If the transaction set up by the defendant is, as in 
my opinion it is, to be considered as one by which the 

(1) (1912). 15 LC, 32. 
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plaintiff assigned these rents, then I consider that the 
defendant is out of Court. As already said the 
defendant did not take up the position that the land 
itself was leased to him. He did not plead and it would 
have been futile to plead that he was to make the leases 
on behalf of the plaintiff, and collect and keep the rents, 
for that would still have been an assignment of future 
rents,—immovable property,—which could only be 
effected by registered deed. 

In any case on the evidence I think that the 
plaintiff succeeded in proving that the defendant was 
merely her‘agent for the purpose of leasing out the 
land, and that she did not agree or intend to assign to 
him or to let him retain the rents at all. 


[His Lordship discussed the evidence and held the 
plaintiff's case proved, and reversed the decree of the 
lower Appellate Court and restored that of the trial 
Court with costs throughout. ] 
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APPELLATE CIVIL. 


Before Sir Ernest H, Goodman Roberts, Kt., Chief Justice, 
and Mr. Justice Braund. 


TAN BA CHENG AND ANOTHER 
v. 
REGISTRAR, ORIGINAL SIDE, HIGH COURT.* 


Complaint by a Civil Court—Criminal Procedure Code, ss. 195 {1) (b), 476— 
Complaint as to abetment of offence—Abetment not specifically mentioned in 
s. 195 (1) (b) —Clause 4—Magistrate’s power to convict for abetment on 
evidence—Inter$retation of penal statute—Administration of Criminal law 
—Intention of legislature—Exercise of discretion by Judge on Original Side, 
High Court to lay complaint—Interference by appellate Bench—Misa ppre- 
hension or error apparent on record—Complaint not an invitation to 
convict—Magistrate's freedom at trial. 

Under s. 476 of the Criminal Procedure Code a Civil Court has jurisdiction 
to make a complaint not only as regards any offence referred to ins. 195 (Z) (0), 
but also as regards an abetment of any such offence although the offence of 
abetment is not specifically mentioned ins, 195 (Z) (b), In view of clause 4 of 
this section, the Magistrate who hears a complaint laid of an offence under 
s. 195 (Z) (b) can convict the accused of abetment of the offence if he holds on 
the evidence before him that the accused was not a principal but an abetter. 

The phrase in s. 476 “ any offence referred to in s. 195 (1) (6) ” must mean 
any offence to which s. 195 ‘Z) (6) has reference. Though a penal statute is to 
be construed strictly, it cannot be so construed as to reduce the administration 
of criminal law to an absurdity. ‘‘ The paramount object, in construing penal 
as well as other statutes, is to ascertain the legislative intent, and the rule of 
strict construction is not violated by permitting. the words to have their full 
meaning, or the more extensive of two meanings wlien best effectuating the 
intention.” 

The power to lay a. gemplaint under s. 476 of the Criminal Procedure Code 
is a discretionary power, and an appellate Bench of the High Court would not 
interfere wiih the exercise of his discretion by a single Judge of the Court 
unless it could be shown that the discretion had been exercised under some 
misapprehension or error which was plain on the face of the record. 

Powell v. Streatham Manor Nursing Home, (1939) A.C..243 ; Rash Mohan 
Shaha v. Registrar, OS, High Court, Rangoon, Civ. Misc. App. 9 of 1938, H.C., 
Ran., referred to. 

The complaint must be drawn up with cave omitting any reference which 
might be construed by the trial Magistrate as an invitatiun to record a finding 
adverse to anyone charged with an offence. .The Magistrate must conduct the 
trial as in any ordinary case, completely unaffected by any consideration of its 
origin. 





* Civil Misc. Appeal No. 10 of 1939 froin the Order of this Court on the 


' Original Side in Civil Misc. Case No. 12 of 1939. 
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N. M. Cowasjee for the appellants. An. appeal lies 
to this Court under s. 476B of the Code of Criminal 
Procedure as complaints have been filed against the 
appellants under s. 476 thereof. An appeal lies from 
an order of a Judge on the Original Side of this Court 
on any ground that:can be urged against an order of 
this kind from any subordinate Court. Munisamy v. 
Rajaratnam (1); Abdul Latiff Usman v. Haji Tar 
Mohamed (2); Jagabandhu v. Abdul Sarkar (3); 
Ramjan Ali v. Mooljee Sicca & Co. (4). 

In all appeals under this section it is incumbent on 
this Court sitting as a Court of appeal to reconsider the 
entire matter on the merits, and also the propriety of 
the order. Unless this Court is satisfied that a prima 
facie case has beenimade out the order appealed against 
should -be set aside. Ram Charan Das v. Emperor 
(5) ; Jagabandhu v. Abdul Sarkar (3). 

The decisions. of this Court to the contrary are 
erroneous. The Legislature has given a right of appeal 
both on facts and law and such right cannot be 
curtailed. It makes no difference whether the appeal is 
from the Original Side of this Court or from any other 
Court. Before an order for prosecution can be made 
there must be a reasonable foundation for the charge. 
Jadu Nandan Singh v. Emperor (6¥ U Po Thein v. 
Buta Khan (7). 

There was no evidence in the present case justify- 
ing a prosecution under s. 205 or under s. 109 read 
with s. 205 -of the Penal Code. The order of the 
Judge was not based on any evidence, and if it was 
based upon the exercise of some discretion, the 
discretion was not judicially exercised. The learned 


(1) LL\R. 45 Mad, 928 (F.B.) (4) LL.R. 56 Cal. 932, 
(2) I.L.R. 47 Bom. 270. (5) 23 All. LJ..515. - 
(3) ILL.R. 57 Cal. 500. (6) I.L.R. 37 Cal. 250. 


(7) A.LR. (1936} Ran. 474. 
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Judge had no power to make any assumption when no 
one had suggested that-the appellants had committed 
the offence of forgery or of abetment thereof. As . 
regards the charge of perjury, the essential ingredient of 
the offence, namely, the intention of the person, had 
not, in any way, been proved; nor was there any 
reason why the appellant. should have forged the. 
documént in question. 

The Court has: also no jurisdiction. to one an 
inquiry in regard to an offence of.abetment. A penal 
statute must be construed strictly. The form in which 
the order is couched is an invitation to the trial 


‘magistrate to convict, and, in any event, the order 
should be altered so that the appellants may have a 


fair trial, and that-the trying Magistrate may not be 
influenced by anything that the Judge may have said 
in the order. 


Myint Thein Pe Advocate) for the 
respondent was not called upon. 


RoBERTS, C.J.—This is an appeal brought against 
the Registrar on the Original Side cf this Court, who 
has drawn up twe complaints against both and one of 
the appellants respectively, in accordance with an 
order of the learrled Judge on the Original Side, passed 
on the 21st of January of this year, under section 476 
of the Criminal Procedure Code. 

The material words of that section, for the purpose 
of this appeal, read as follows : 


* When any Civil Court is of opinion that itis expedient in 
the interests of justice that an inquiry should be made into any 
offence referred to in section 195, sub-section (1), clause (bd), 
which appears to have been committed in relation to a proceeding 
in that Court, such Court may, after such preliminary inquiry, 
if any, as it thinks necessary, record a finding to that effect and 


make a complaint thereof in writing signed (in the case of the 
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High Court) by such officer as the Court may appoint, and shall 
forward the same to a Magistrate of the first class having 
jurisdiction, and may take sufficient security for the appearance of 
‘the accused before such Magistrate or if the alleged offence is 
non-bailable may, if it thinks necessary so to do, send the accused 
in custody to such Magistrate.” 


The suit in question was one in which the two 
present appellants were the plaintiffs. It was.of a 
complicated nature and in the course of a protracted 
hearing the learned Judge came to the conclusion that 
a forgery had been committed and that, although the 


appellants had nol committed it themselves, they had. 


aided and abetted its commission. If that be so, they 
had committed an offence punishable under section 205, 
read with section 109, of the Perial Code. He also 
came to the conclusion that the second appellant had 
‘committed perjury, punishable under section 193. 
_ Accordingly, he formed the opinion that it was 
expedient that, in the interests of justice, an inquiry 
should be made into the commission of those two 
_ offences. i 
' * The first point which is taken before us is that the 
words of the section say that the Court has jurisdiction, 
where it thinks that an inquiry should be made “into 
any offence referred to in section 195, sub-section (1), 
clause (b)”’, to make a complaint: and it is said, and 
said: rightly, that the offence of abetment is not 
specifically mentioned in section 195, sub-section (1), 
clause (b), of the Code of Criminal Procedure, although 
by sub-section (4) of section 195 it has been enacted 
that the provisions of sub-section (1), with reference to 
the offences named therein, apply also to criminal 
conspiracies to commit such offences and to the abet- 


-ment of such offences and attempts to commit them, 


It is clear that under this section a Magistrate can take 
cognizance, not only of the offence under section 195, 
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sub-section (1), clause (b), upon the complaint in 
writing of the Court in relation to which the offence is 
alleged. to have been committed, but of all cases in 
which the abetment of such offence has been proved. 
If, therefore, a Court decides that it is expedient that 
an inquiry should be held and that a complaint should. 


‘be made against a person for the commission of forgery, 


contrary to section 205 of the Penal Code and such a 
complaint is heard by the Magistrate, he plainly has 
jurisdiction to convict that person of abetment of 
forgery merely if he has arrived at the conclusion, after 
hearing the evidence, that the accused: was not a 
principal but an abetter. Itis said that, although this is 
so, where the Court has arrived at that conclusion it 
cannot make a complaint against an abettér merely, 
because the offence of abetment is not specifically 
mentioned in section 195, sub-section (1), clause (b). 
I cannot help feeling that this leads to*an. absurd 
conclusion and, although the statute is a penal. one. and 


‘must be construed strictly, I find it impossible to assent 


to an argument: -which is based upon these “préniises. 


If.two persons in two different Courts in the same 


building on the same day were found to have been 


prima, facie guilty of exactly the same offence in 
relation to a preceeding before the Court, namely, the 
abetment of forgery, the Judge in one Court, having 
ground at first to suppose that the suspected person 
might be the principal offender, might act under the 
jurisdiction conferred by section 476, and the Magistrate, 
finding him an abetter only, might send him to prison, 


whereas in the second Court the Judge, realizing that 


there was no possible ground for saying that the person 


' suspected was a principal but that he was an. abetter 


therely, according to Mr. Cowasjee’s argument, would 
be powerless to proceed against him for exactly the 
same offence.as in the other Court. This, I think, 
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would reduce the administration of criminal law to an 
absurdity. 

' When one looks at section 195, sub-section (1), 
clause (6), it seems to me that a complaint of abetment 
of forgery is a complaint of an offence punishable under 
one of the sections of the Code named therein, namely, 
section 205. It is quite true that it is only punishable 
cunder.section 205 when read with section 109: but if 
there were no section 205 it would not be punishable 
at all. -If, therefore, it is not punishable without the 
existence of section 205, I feel that it is an offence 
punishable under that section of the same Code, even 
though that section has to be read with other sections 
in order to find exactly in what the guilt consists and 
what the measure of punishment may be. 

Moreover, I think, that the phrase in section 476 of 
the Criminal Procedure Code “any offence referred to 
in sectiort 195, sub-section (1), clause (b)”” must mean 
any -offencé to which section 195, sub-section (1), 
clause (b) has ‘reference. The. provision that’ I am 
quoting, does not say “any offence specifically men- 
tioned in section 195, sub-section (1), clause (b)”. It 
says, “ any offence referred to e,  * .” , Now, 
what are the offences to which section 195, sub-section 
(1), clause (b), has reference? They are these named 
offences and then, by way of explanation, sub-section 
(4) says that the provisions of sub-section (1) with 
reference to the offences named therein apply also to 
the abetment of such offences and attempts to commit 
them. In my opinion, therefore, on all these grounds 
—and, be it noted, if one only of these arguments 
is sound, it suffices—ihe case comes within the 
jurisdiction of the learned Judge: it seems to me 


impossible to think that the provisions of the criminal: 


law can be construed in such a way as to exclude from 
the ambit of his powers the making of a complaint in 
2 
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relation to an offence less incriminating, generally 
speaking, than the principal offence, and deprive him 
of the power to make a complaint of an offence to a 
Magistrate, who has: full jurisdiction to deal with that 
offence whether it is one committed by a principal 
offender or by an aider and abetter merely. : 

-Having disposed of this matter, we next have. to 
consider . whether the learned Judge exercised his 
discretion in a matter in which we have now held he 
had jurisdiction. I am of opinion that his discretion in 
this case was properly exercised: and in saying this I 
desite to be most careful in avoiding any expression of 
opinion as to whether he was right upon the facts or 
not, or as to whether I should have myself exercised 
the discretion in the same way: in so saying I desire 
neither to criticize the learned Judge nor to offer to the 
Magistrate who will try this case the least assistance as 
to what my view, if I have had material to form any 
view in relation to it, may be. © 

Dunkley, J., in a case in which I was sitting 
with him, in Rash Mohan Shaha and another v. The 
Registrar, Original Side of the High Court at 
Rangoon (1), said: | 


“The power to lay a complaint under section 476. of the’ 
Criminal Procedure Code is a discretionary power, and an 
appellate Bench of this Court would not interfere with the exercise. 
of his discretion by a single Judge of the Court unless it could be 
shown that the discretion had been exercised under some mis- 
apprebension or-error which was plain on the face of the record,” 


There is a right of appeal given against’ complaints 
made by a Court under section 476 of the Criminal 
Procedure Code : so is there a right of appeal given. 
on mere. questions of fact. to appellate Courts. It has 





(1) Civ, Misc. Ap. No. 9 of 1938, H.C., Ram. 
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been laid down by this Court over and over again and 

following the English practice and the judgment of 
Viscount Sankey, L.C., in Powell and wife v. Streatham 

Manor Nursing Home, (1) that the appellate Court will 

consider most carefully the tribunal whose decision 

upon facts it has to review and will only interfere when 

it is certain upon the facts that there was a real mis- 

apprehension of it. “We have to apply the same 

principle, as it seems to me, in dealing with section 476 

of the Criminal Procedure Code, as we apply in relation 

to appeals, It is well known that in an appeal ona 
pure question of fact from the Original Side of. this 

Court the appellate Court shows great reluctance to 

interfere with a Judge of experience who has had. the 
opportunity of investigating matters at first hand for 
himself. None-the-less, appellate Courts often, for the 

benefit of subordinate Courts, give directions by way of 
general guidance to Judges as to. how they should 

ascertain’ the facts and as to the proper manner in 
which evidence is to be appreciated. Here, we have 
an appeal from an order under section 476 of the 
Criminal Procedure Code, made direcily by a High 

Court Judge upon the Original Side in a case which 
came before him. And, speaking for myself, 1 am 

disinclined to think that he is likely to have been 
wrong, not in the view which he took of the facts, but 

in the exercise of his discretion by reason of the fact 
that he may not- have observed all the rules which 

Courts from time to time have said ought to be borne 
‘in mind by subordinate judicial officers when consider- 
ing the desirability of making complaints under. this 

section. 

Whenever the machinery of the criminal law is set 

in. motion, regard must be had to the particular facts of 





(1) (1935) A.C, 243. 
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the case. It is impossible to say when a complaint 
ought to be made under this section and when it ought 
not: no hard and fast rule in this case can be laid 
down. AndI am perfectly satisfied, froma reading of 
the learned Judge who made the order, that he has. 
caréfully considered the matters before him and, 
whether he was right or wrong with regard to the facts 
(as to which I express no opinion), he has exercised the 
discretion which is required of him in making the 
order. , 

I think, for the purposes of this judgment, I need. 
no.more than make two quotations from what the 
learned Judge has said. He,said : 


“The minute book was vigorously attacked by the learned 
advocate for the Defendant trustees. The book, therefore, was. 
one of the utmost importance in the suit, and the question as to 
who wrote the entries in that book was equally important. It is. 
in that regard that Mr. Chin Hone On said that he actually saw 
Mr. Tan Ba Cheng writing the entries init and we now know 
that that is false.” 


And he had previously remarked in relation to the other 
matter : 


“ Tt necessarily follows, from the mere fact that the Plaintiffs 
were co-plaintiffs in a suit under section 92, that they agreed 
together, the one with the other, to do this thing, namely, to- 
cause to be done an illegal act, that is to say, the commission by 
a person, whose identity has not as yet been established, of an 
offence punishable under section 205 of. the Penal Code.’ 


He reviewed the evidence with some care ard 
said : 


“ T am not now deciding whéther or not the: Plaintiffs -have in 
fact committed ‘all or any of the abovementioned. offences. My 
present function is merely.to consider whether a prima facie case 
has been made out. Itseems to me that: there is a reasonable: 
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foundation for a charge under all the abovementioned sections of 
the Penal Code :.” 


And he adds that there is a reasonable . probability 
of a conviction. Whether he is right or wrong as 
regards the iast matter is quite beside the point. He 
then says, having examined section 476 : 


“Iam of opinion that there is ground for inquiry into the 
abovementioned offences in ecg to both the Plaintiffs.” 


And he sent the case for inquiry and trial to the 
District Magistrate. 

We have looked at the form of the order drawn up 
by the learned Registrar and we are of opinion that it 
is expedient, that orders under this section should be 
carefully drawn- up and that it is desirable, and we 
accordingly direct that the learned Registrar should 
attend in Chambers before my brother Braund in order 
to supervise the drawing up of this order. It is 
important to see that the complaint. which is lodged 
follows the directions laid down in section, 476 of the 
Criminal Procedure Code with care and that it omits 
from its contents any reference which might be construed 
‘by the Court before which the proceedings are taken as 
a pressing invitation to recorda finding adverse to 
anyone charged with an offence. All that the learned 
Judge does is to exercise his discretion and in the 
exerctse of it to decide that the criminal law should be 
put in motion and that he has done in this case : and I 
am by no means disposed to put a spoke in that 
machinery so as to injure its motion. The case must 
go on in the usual way and the learned Magistrate who 
tries it must try. it as he would do a-complaint cf an 
ordinary kind and must remain completely unaffected 
by any consideration of its origin. It is- for him, and 
for him alone, to try whether either a prima facie ora 
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1939 satisfactory case has been made out against any of these 
Fed accused persons and ii there isno ground for. the 


v. complaint which is lodged, no doubt it will be his duty 
ce Norey ’ as well as his pleasure to acquit them -both. 


SIDE, + ct 
Hien Ccurr.  _Lhere will be no order as*to costs. 


ROBERTS, 
CJ. 
BRAUND, J.—I agree. 


So far as the question: whether this Court ought,.in 
appeal, to interfere with the discretion exercised by the 
learned Judge under section 476 of the Criminal 
Procedure Code is concerned, there is very little I have 
toadd. Asinall cases of appeals which involves the 
discretion of a subordinate Court, the limits within 
which the appellate Court ought to act must be very 
closely circumscribed and it seems to meto be in the 
first piace essential to appreciate what it is that the 
appeal liesfrom. There isa world of difference between 
an appeal from a decision of fact by a subordinate Court 
and a decision from the exercise of a discretion. In 
this particular case all that was required of the learned 
Judge was that, upon -the evidence which he had 
available to him and upon his own individual appreciation 
of it, he had to come to a formal. opinion—it has to be 
observed that it is his opinion that was material about 
two things : first, whether there appeared to him to 
have been committed an offence in relation to the 
proceedings that had gone on in his Court, and, seéondly, 
whether it was in the public interest, or rather, in the 
interest of justice, that he should put in motion what 
my Lord the Chief Justice has described as the 
machinery.of the.criminal law. And all we can do in 
appeal is.to look at such available record as we have of 
‘what the material was in the Court below and to try to 
see whether the learned Judge. carried out that duty. 
We are: not in the least concerned to. decide here 
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whether, if the samé material had been before us, or 
either of us, we, or either of us, should have come to 
the same conclusion : all we have to do, shortly, is .to 
see whether the learned Judge in fact exercised the 
jurisdiction that the act vested in him. 

Now; what do we find ? After all, the best test of 
what the learned Judge has done is to see how he has 
himself described his own mental process. He said in 
his judgment that he appreciates that he is not deciding 
whether or not ‘the plaintiffs had in fact committed 
the offences in question.. 

He says : 


“’ My present function is merely to consider whether a prima 
facie case has been made out. It seems to me thatthereisa 
reasonable foundation for a charge under all the abovementioned 
sections of the Penal Code and that there is a reasonable 
probability of a conviction.” 


Now, the learned Judge made that statement after a 
long process of taking evidence and after a very careful 
consideration of the evidence himself : and it seems to 
me, at best, that it would be impossible to say that on 
the face of the record there has been any failure 
at all by the learned Judge to exercise a discretion upon 
those principles which section 476 requires him to use. 

So far as the major charge, that is to say, the charge 
of forgery is concerned, it relates to both the appellants 
and there was material upon which the learned Judge 
could come to some. such conclusion as the one he 
reached. I must not be misunderstood as weighing up 
the evidence on either side, because I certainly would 
notallow myself to express any opinion as to whether a 
case is likely to be made out against the appellants or 
not : all I am concerned with is to point out what the 
material was. The learned Judge had a case which the 
plaintiffs had started and in which they pressed, among 
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other things, for the appointment of a number of new 
trustees. And the learned Judge in effect says this 


‘“T findin the course of these proceedings that there area 
number of trustees put forward as new trustees. I find that they 
took very little interestin the piceedings. They did not even. 
attend Court. They-have not. approached. the advocate who has 
been instructed : and, be short, they were content to let matters 
take their own course.’ 


_On the other hand, Mr. Cowasjee points out that 


there is no evidence that any of these proposed trustees 

were nominees of the plaintiffs. The learned Judge 

himself has, in his judgment, considered these facts. 
‘He says : 


“None of the others was sufficiently interested ever .to 
enquire from the advccate whom they had instructed, at any time 
during the fifteen’months or more which ‘elapsed betwe een their. 
signing the written. statement and my giving»judgment in the 
Suit, how the case was going, and at no time throughout the’ 


. somewhat lengthy. hearing did they attend - ‘the’ Court. . The: 


Defendant No. 37 did come to Court during the hearing anid was 
called as a witness by the Plaintiffs themselves. But he said in 
cross-€xamination that he himself did not want to be a trustee. 
It is quite clear that’he is really a puppet of the: Plaintiffs.” 


All I-am pointing out is that it is wrong to say that 
there was no material before the learned Judge from 
which he could conclude as he did: but, by that I 


-must be very careful not to give the impression that I 


endorse any finding against the plaintiffs in that respéct. 
It seems to me, therefore, for those reasons and the 
other reasons ‘which my Lord the Chief Justice has 


given, that it is impossible to say here that the. learned 
Judge has exercised no discretion. 


As regards the other point as to whether the Court 


has jurisdiction or pot, it is a point which. at one ‘time 
‘gave-me, I “confess, a good deal of difficulty. The 
point is a very short.one: it can be simply stated, I 
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think, in these terms: whether in section 476 of the 
Criminal Procedure Code the words “ referred to in 
section 195, sub-section (1); clause (b) or clause (c)” 
require that the offence in respect.of which the com- 
plaint'is ultimately laid mist be one of those which are 


_ mentioned specifically in section 195, sub-section (2), 


Clause (b) or clause (c), or whether it is sufficient that 


the offence is one to which those clauses apply or have 
reference, nee: 

It has to be conceded that, if the words. “referred 
to in” are construed in their strictest possible sense, it 
would mean ‘that the offence has to be one of’ those 
which are to be found within the four corners of 
section 195, sub-section (1), clause.(b) or clause’ (c). 
And it is that circumstance that at one time gave rise 
to considerable. difficulty in my mind, coupled with the 
circumstance that, on ‘ordinary principles, one has to 
construe a penal provision in a statute strictly—strictly 
that isin favour of the person who is liable to’ be 
penalised by the section. But that does not mean, 
I think, that where a section of a penal statute admits 
of one reasonable interpretation only we are not to be 
“entitled to give it the only reasonable construction we 
can give it because it does some slight violence to 
the natural meaning of the words. Here, it seems ‘to 
me that there is only one way in which the words 
“referred toin” can be construed so as to give a 
reasonable construction at all to the scheme which is 
envisaged by section 476. AndI find a passage—in 
““ Maxwell on the Interpretation of Statutes” (at page 
240) which seems to support that view. Hesays: 


(a3 


“The rule of strict construction, however, whenever invoked, 
comes attended ‘with qualifications and other’ rules no. less 
important, and‘ it is by the light which each . contributes that 
the meaning must be -deterinined: Among them is the rule that 
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that sense of the words is. to be adopted which best harmonises 
with the context and promotes in the fullest manner the policy 


-and object of the Legislature. The paramount object, in 


construing penal as well-as other statutes, is to ascertain the 
legislative intent, and the rule. of strict construction is not 
violated by permitting the - words have their full meaning, or 
the more extensive of two meanings, when best effecinating the 
intention. . They are indéed, frequently taken in the widest sense, 
sometimes even in a sense more wide than etymologically belongs 
or is popularly attached to them, in order to carry out effectually 
the legislative intent; or, to use-Lord Coke’s words, to suppress 
the mischief and advance the remedy.” 





Now, returning to section 476, read with section 195, 
we have to observe that the ‘offence of abetment is 
dealt with only in sub-section (4) of section 195. By 
that sub-section dt was added as an amendment that 
the provisions of ‘section 195, sub-section (7), clause (b), 
were to apply to an abetment.. And, in that sense 
quite.clearly section 195, sub- section (1), clause (bd) is 
made to have reference to an abetment. It is clear that 
unless we construe -the words “referred to in” as 
meaning ‘‘to which section 195, sub-section (1), clause 
(b), is applicable” there would be no way in which the 
offence of the abetment, when it arises in relation to an 
offence connected with proceedings in Court, could ever 
be made the subject of a complaint. Section 195 (1} 
(b) read in conjunction with sub-section (4) in effect 
says that no complaint relating to an abetment of an 
offence under section 205 shall be laid except on the 
complaint in writing of a Court. That is quite plain. 
If, it seems to me, you are going to paralyse the only 
means by which.a Court can lay a complaint by exclud- 
ing from it abetment, it amounts, in my view, to 
paralysing the whole machinery ; or, to put itin popular 
language, it seems to me to make complete nonsense 
out-of the clear intention of the legislature that the 
machinery shall apply to abetment. 
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I have given as careful consideration as I can to 
this point because, admittedly, at one stage it did. worry 
me. ButIcan see.no escape | from the alternative 
either of reducing the section to complete meaningless- 
ness or else to giving to.{Be words “referred to in” the 
construction which I have indicated earlier in this 
judgment. 

It seems to me, therefore, for these reasons, that 
there was jurisdiction in the learned Judge to lay the 
complaint as he has done in respect of the offence of 
abetment read in connection with section 205. — | 

For all those reasons, I agree with my Lord ‘the 
Chief Justice that this appeal must be dismissed. I 
only desire to add that whoever hears the criminal case 
which is now liable to follow, myst. be careful : to 
approach the matter afresh and not to allow himself, in 
any way, to be influenced by the views which the learned 
Judge has expressed. Ne question of fact nor of law 
has yet been found against either of the appellants so 
far as the charges against them are concerned. . It -will 
be best, in this.as in all other cases of the kind, if the 
‘Magistrate who ultimately tries the case does not even 
read the-judgment out of which the complaint has 
arisen. . 

(23rd October 1939. At the trial both the appellants 
were acquitted of the offences of forgery, abetment and 
conspiracy by the Magistrate, but he convicted the 
second appellant for the offence of perjury.. On appeal 
the High Court set aside the conviction. ] 
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LETTERS PATENT APPEAL. 


. Before Sir Ernest H. Goodman Roberts, Kt., Chief ia 
and Mr. Justice Braund, 


MAUNG*PAIK 
U 
MAUNG THA SHUN anp ANOTHER-* 


Buddhist law—Out-of-time grandchild—Equal share with “uncle in grand- 
parent's estate—Grandchild’s parent must be eldest child, not necessarily 
orasa—Children dying young cannot be orasa—Orasa becoming swanutta 
Independent right of grandchild to succeed to grandparent’s estate. | 

Anlout-of-time grandchild who is entitled to an equal sharé with an uncle 
or aunt in the estate of the grandparents is the child of the eldest child of the 
grandparents. Itis not necessary that such child’s parent who predeceased 
one or both of the grandparents was the orasa child ; it is sufficient that the 
child’s-parent was the eldest child of the grandparents. 

Ma Hnin Yi v. Maung Thin, [1940] Ran. 31, followed. 

U Sein v. Ma Bok, 1.L.R, 11 Ran. 158,referred to. 

Children who do not grow up are disregarded and the eldest child who 
reaches an ‘age at which he or she would be able to take-the place of the father 
or mother in case of death would -be regarded as ovasa. It is the eldest 
surviving son (or daughter) that is to be regarded as orasa. 

A Burmese Buddhist couple had three sons. The eldest died in infancy, 
the father died when the second son had reached the status of an orasa; The 
ovasa became a swanuita or dog-son and died before his mother, leaving the 
appellant, his son, The grandmother of the appeliant then died. 

Held, that the appellant as an out-of-time grandchild shared the estate of his 
grandparents equally with his uncle. 


Kirkwood vy. Maung Sin, LL.R. 2 Ran. 693 ;. Ma Aye Yin v. Ma Mi Mi, 


LLR. 7 Ran. 569; Ma Ein Thu v. Maung Hla Dun, 5 B,L.T. 73, referred to. 


Chan Htoon for the appellant. 
E Maung for the respondent. 


Roserts, C.J.—This Letters Patent Appeal arises 


_ out of a suit brought by the appellant ike Paik (by 


his next friend) for the administration of the estate of 
his paternal grandmother Daw Nyo.. 
* Letters Patent Appeal No. 1 cf 1939 from Special Civil Second Appeal 


No. 167 of 1938 of this Court from the judgment of the District Court of 
Lower Chindwin in Civil Appeal No. 37 of 1938. 
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The appellant's paternal grandfather was U Ba Oh: 


i 182 


29: 


he died in 1927 and at the time of his death. he . had Mavwe wa Pate 
two sons, Maung Tha Win, being the elder and Maung ae “THA 


Tha Shun the younger., Daw Nyo was the widow of - 


the deceased and she outlived Maung Tha Win, who 
died in 1931. She herselffdied in 1934. The question 
is whether the appellant is entitled to a share in 
Daw Nyo’s estate ; and, if so, to what share ? 

The first born child of U Ba Oh and Daw Nyo was 


named Tha Lun : he died in infancy : he never attained, | 


nor could have attained, the status of orasa: But 
Maung Tha Win, the father of the appellant, did attain 
the status of orasa ; the learned Judge in second appeal 
observes that this fact has even been conceded, | 

Now itis said that, after the death of U Ba Oh, 
Maung Tha Win behaved unfilially towards his mother ; 
and there is ample evidence to support this contention. 
The Subdivisional Judge, having held that Maung=Tha 
Win was the orasa son, held that he became a swanutta 
or dog-son ; as such, ‘then, he could not assert for 
himself the rights and privileges accorded to an orasa 
son; and up to the time of his death he remained under 
this disciatity. . 


But the present appellant is an out-of-time grandson ;_ 


his claim to inheritance does not arise through his 
acquisition of the. interest of .an orasa at all; it is an 


independent right of inheritance. ‘U Sein y. Ma Bok (1). 


The claim of the child of an orasa does not, however, 
in view of a recent authority; fall to be considered. It 
was stated by ene Bu J. in Ma Hnin Yi v. Maung 
Thin (2) : oF 

“Under the Burmese, Buddhist ‘Law an out-of-time grand- 
child cr out-of-time. grandchildren’ who are entitled to an equal 


shage with: an uncle ‘or aunt i in the division of the estate of the : 


(1) (1933) I.L.R. 11. Ran: 158, i 
ia Civ. First App. No, 5 of 1939, .H. c. ‘Ran, ; [1940] Ran., 31, 
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grandparents are child or children of the eldest child of the 
grandparents. It isnot essential to the success of their claim to 
such a share that their parent who predeceased either one or both 


. Of the grandparents was the orasa child, and all that is necessary 
é 


to.show is that their parént. was the eldest child of the grand- 
parents. 
The judgment of the Bench in this case was not 
delivered till after the judgment of the learned Judge in 
second appeal in the present matter. The judgment of 
this Bench must, in our opinion, be held to conclude 
the matters raised in the present appeal independently 
of any other consideration. 

Is Tha Win to be regarded as the eldest child? In 
Kirkwood alias Ma Thein v. Monte Sin (1), Heald J. 
said : 


“1 think. from my experience. of. cases andes Burmese 
Buddhist law for more than twenty years, that there can be no 
doubt that children who do not grow up are always disregardéd 
and that the eldest child who reaches an age at which he or. she. 
would he able to take the place of the father or mother in case of 
death would always be regarded as auratha.” 


This dictum received no adverse comment when the 
case was considered on appeal by their Lordships of 
the Privy Council. It was approved in Ma Aye Yin v. 
Ma-Mi.Mi-(2). If the eldest surviving son can be 
regarded as orasa.1 see no difficulty in considering him 
as the eldest son for the purpose of the present case. 
It does not appear to me consistent with the view of the 
law expressed by ‘Heald J. to hold that Tha Win was 


_ not, at all material times, the eldest son of U Ba Oh, even 


though he had had an elder brother, who had died at 
the age of two or three years. 

Again, in Ma Ein Thu v. Maung Hla Dun (3), 
where the eldest child was a son and died in infancy,. 





(1) (1924) LL.R. ® Ran. 693, 746. 2} (1929) LL.R..7 Ran. 569, 
(3).5 B.L.T. 28. . 
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being survived by two sisters, the son of the elder was 
awarded a share equal to that of his aunt. Twomey J. 
said that the texts cited in section 163 of Kinwun 


Mingyi’s digest gave the.issue of the eldest daughter a = 


share equal to that of the youngest of his aunts and 
added that there seemed to be authority for holding 
that these texts applied exclusively to families 
consisting of daughters only. 

Consequently, in view of the recent . Bench 
decision which I have cited, and in spite of some 
difficulties which we might have felt but for its 
existence, I am of opinion that this appeal must be 
allowed, with consequential costs, and ithe decree of 
the District Judge restored, except that the word 
“eldest” must be substituted for the word “ orasa”’ 
in the. eighth line’ thereof :-advocate’s fee fifteen gold 
mohurs. 


BRaunpD, J.—I agree and have nothing to add. 
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_ APPELLATE CIVIL. 


_ Before Mr, Justice Mya Bu, and Mr. Justice Mosely. 
MA HNIN YI v. MAUNG THIN.* | 


Buddhist law—Inheritance—Out-o f-time grandchild—Condition of sharing 
with uncle or aunt in grandparents’ estate—Child's parent eldest child of 
graudparenis—No necessity of predeceased parent being orasa. 


Under the Burmese Buddhist law an out-of-lime grandchild or out-of-tjmé 
grandchildren who are entitled to an equal share with an uncle or aunt in the 
division of the estate of the grandparents are the child or children of the eldest 
child of the grandparents. It is not éssential to the success of their claim to 
such a share that their parent who predeceased either one or both of the 
grandparents.was the orasa child, and all that is necessary to show is that their 
parent was the eldest child of the grandparents. 

Maung Thein v, U Tha Byaw, [1939] Ran. 341, followed. 


" Ma Saw Ngwe v. Ma Thein Yin, 1L.B.R: 198; Ma Su v. Ma Tin, 6 L.B.R. 
793 Maung Po An v: Ma Dwe, 1.L.R. 4 Ran. 184; Maung Thein Maung v. 
Ma Kywe, L.L.R. 13-Ran, 412 ;-Po Zan v, Maung Nyo, 7 L.B.R. 27, referred to, 


Sein Tun Aung for the appellant. 
_U syaw (Z).tor the respondent, — 


Mya Bu, J.—This appeal arises out of a suit for 
administration of the estate of one U Maung Gyi, who 
died in January 1938. The defendant-respondent is the 
only surviving child of U Maung Gyi, and is the younger 
of the two sons of U Maung Gyi and his first wife, Daw 
May Pu. The respondent’s elder brother was Maung 
Thein Maung, the eldest son of U Maung Gyi and Daw 
May Pu. Daw May Pu died in 1914 while Maung 
Thein Maung was stilla minor. After Daw May Pu’s 
death Maung Thein Mating married, and had the 
plaintiff-appellant, Ma Hnin Yi, as his only daughter. 


Maung Thein Maung himself predeceased his father 
U Maung Gyi. The plaintiff-appellant claims, as an 





* Civil First Apreal No. 5 of 1939 from the judgment of the District Court of 
Hanthawaddy in Civil Regular No, 12 of 1938. 
This is the judgment referred to in the preceding case.—Ed, 
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out-of-time grandchild of U Maung Gyi, one-half of 
the estate of. U Maung Gyi on the footing that she, 
being the only child of the eldest child of U Maung Gyi 
and Daw May Pu, is entitled to an equal share with 
her uncle, the respondent. 

The legal basis of the claim is not quite clearly 
expressed in the plaint, where it is stated : 


“The plaintiff.claims one-half of U Maung Gyi’s estate as his 
orasa grandchild,” 


- The learned District Judge considered ‘that Daw May 
‘Pu having. died during the minority of Maung Thein 
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Maung, Maung Thein Maung could not claim to be the ~ 


orasa son of U-Maung Gyi and Daw May Pu, and, 
consequently, held that the plaintiff-appellant, not being 
the child of an orasa child, was not entitled to an equal 
share with her uncle in the division of the estate of her 
grandparent. This - decision ‘cannot be supported, 
becatise under the Burmese Buddhist law an. out-of- 
time grandchild or out-of-time grandchildren who are 
entitled to an equal share with an uncle or aunt in the 


division of the estate of the grandparents are the child 


or children of the eldest child of the grandparents. It 
is not essential to the success of their claim to sucha 
share that their parent who predeceased either one or 
both of the grandparents was: the orasa child, and all 
that is necessary to show is that their parent was the 
eldest child of the grandparents. There is sufficient 
indication of this state of the law in the judgment of my 
learned brother Mosely in Civil Reference No. 4 of 
1938, which, in my opinion, coincides with the view 
which I have always held. The views expressed by my 
learned brother are well founded upon the observations 
made in Ma Saw Ngwe v. Ma Thein .Yin (1), 


(1) 1 L.BR. 198. 
3 
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Ma Su v. Ma Tin (1), Po Zan v. Maung Nyo (2), 
Maung Po An v. Ma Dwe (3) and Maung Thein sini 
v. Ma Kywe (4). 

For these reasons aie appeal must be allowed. 

The preliminary decree granted by the District 
Court is varied by declaring the plaintiff to be entitled 
to a half share in the estate of U Maung Gyi, deceased, 
and directing a partition accordingly. The costs of this 
appeal, calculated ad valorem on the three-eighths of 
the estate, which is the difference between the 
fractional share allowed by the trial Court’ and that 
allowed by this Court, shall be borne out-of the estate. 


MOosELY, J.—I agree. 


(1) 6L.BR.77,84. 3): (1926) LL.R.4 Ran, 184, 199, 
(2) 7 L.B.R, 27, 30, (4) (1935) LL.R. 13 Ran. 412, 445, 
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APPELLATE CIVIL, 


Before Sir Ernest H. Goodman Roberts, Kt., Chief Justice, 
and Mr, Justice Braund, 


MARIAM BIBI AND ANOTHER 
v. <2 
C. E. MALIM anp ANOTHER.* 


- Undue influence.—Young purdanashin ladies—Relationship of father and 
child—Father executor of mother’s will and guardian of children— 
Execution of releases in fapour of father as executor—No independent 
advice—No understanding of accounts—Father's dominating position— 
Burden of proof—Contract Act, s.16—Documents to be set aside—Date of 
limitatton—Administration decree, form of. 

The plaintiffs, were two young Muslim women who were brought up under 

_ their father’s care more or less in conformity with purdanashin principles, 

The father (1st defendant) was the sole executor of their mother’s will and the 
natural guardian of their persons and the testamentary guardian of their 

“property. Shortly after they had attained their age of Jegal majority the father 

procured from them two powers of attorney authorising the agents mentioned 

-. therein to execute on the plaintiff's behalf and in their names an unqualified 

: and absolute discharge in favour of the father in respect of the plaintiffs’ shares 
in their mother’s estate. These powers were acted upon and two releases were 
signed in favour of the 1st defendant, The father did aot allow them to 
consult their husbands or any other independent person to advise them before 
the execution of these documents. The plaintiffs sought to have the powers 

- ‘and releases set aside on the groind of undue influence and to have the estate 

of their mother administered by the Court, 

Held, that although the purdanashin condition of the plaintiffs did not 
constitute an automatic disability on the part of the plaintiffs in their dealings 
with their father, yetit was a factor that might be taken into accountin 
considering undue influence. Directly after they attained majority their father 
obtained releases from them. His duty in several capacities--parent, executor, 
and guardian—put him in a dominating position. The plaintiffs surrendered to 
their father for no-consideration their right to require a strict account of how 
their money had been dealt with and of what it consisted, and had no 
independent means of. understanding the accounts. S. 16 of the Contract Act 
therefore applied and the transaction was unconscionable. As in England so 
also in Burma a special relationship of confidence exists between parent and 
child notwithstanding that the child is actually of age at the time the transaction 
takes place and the burden was upon the father to show that the powers of 
attorney-and the releases were not obtained by undue influence which on the 
evidence ‘he failed to discharge. 

ooo Ooo >nhRn— _ ea eaeeeeeeSG_50_035_eeeeee ll ns 

* Civil First Appeal No. 144 of 1937 from the judgment of this Court on the 


Original Side in Civil Regular Suit No. 62 of 1936. 
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Archer v. Hudson, 7 Beav. 551; Carpenter v. Heriot, 1 Eden. 338, 
referred to, 

The instruments to be set aside under art. 91 of the Limitation Act in this 
case were the releases and not the powers of attorney and consequently limita- 
tion ran from the date the plaintiffs became aware of the releases.’ 

Method of drawing up a decree in an administration suit indicated. 


N. M. Cowasjee for the appellants, 
Clark (with him P. B. Sen) for the first respondent. 


Roberts, C.J. and BRaunpD, J.—This is an appeal in 
which the facts are a litlle complicated. But we think 
that the judgment of this Court will not be improved by 
their being set out again at any great length. They 
have been exhaustively dealt with in the judgment of 
the Jearned Judge on the Original Side, and it is not, in 
our view, necessary for us to re-state them here. 
Reduced to its simplest terms, the suit is one which _ 
was brought by two young Muslim women against their 
father, the first defendant, for the administration of © 
their mother’s estate. The mother, Khatiza Bibi, died 
on the 5th May, 1918, having by her Will, dated the 
23rd November, 1916, appointed her husband, the first 
defendant, to be her sole executor and the guardian of 


_ the property of her minor children. There were three 


children of the marriage of the said Khatiza Bibi and 
the first defendant, namely, the two plaintiffs, Mariam’ 
Bibi and Rasool Bibi, and the second defendant, 
Ebrahim. To put the matter as shortly as it can be 
put, the effect of Khatiza Bibi’s Will was that the first 
defendant and the three children were beneficially 
entitled to her residuary estate in the same shares and: 
proportions as would, under Mohamedan law, have been 
applicable thereto had the testatrix diedintestate. The 
only actual provisions of the Will which we conceive it 
necessary to mention specifically are that, as regards 
the three children, the residuary estate under the Will 
became divisible upon the youngest of them attaining 
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the age of eighteen years, while the share of the father, 
the first defendant, was payable to him at once. The 
Will contained certain powers and provisions under 
which the first defendant was entitled, out of the 
income of the children’s share, to defray duely siendace 
expenses and the expenses of their maintenance and the 
provision of other necessaries of life for them, with an 
express provision that as regards marriage expenses 
only, resort might be‘had to capital, and it was provided 
that, so far as the balance of income was not expended 
in defraying such expenses as aforesaid, it was to be 
accumulated and invested and, in effect, was to become 
an accretion to the capital of the children’s shares. 
This is, shortly stated, the effect of paragraphs 5 and 6 
of the Will. 
.The Will was duly proved by the first defendant 


in Civil Miscellaneous Proceedings No. 100 of 1920.: 


The first plaintiff, Mariam Bibi, was born in 1910 or 1911 
_and, accordingly, attained the age of majority in 1928 or 
1929. The second plaintiff, Rasool Bibi, was born in 
1912 or 1913 and, accordingly attained the age of 
majority at some date in 1930 or 1931. The third child, 
the second defendant, Ebrahim, was born in 1913 
or 1914 and, accordingly, attained the age of 18 in 1931 
or 1932. It seems that, at the relevant date in 1932 
when the matters with which we have to deal in this 
suit took place the youngest of the three children had 
attained the age of 18 years and the time for distribution 
had arrived. The original estimate of Khatiza Bibi’s 
estate which was filed in the Miscelianeous Proceedings 
for probate showed the value of the net estate as 
Rs. 1,11,802, upon which focting the share of capital of 
each of the two plaintiffs would have amounted to a 
value of approximately Rs. 21,000, while that of the son 
would have amounted to double that sum. It is fair, 
however, to point out that at a later stage a corrected 
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statement was filed. in consequence, it is said, of a 
mistake having been discovered in the original estimate, 
and under the revised estimate the shares of the two 
plaintiffs would have amounted to between Rs. 14,000 
and Rs, 15,000 each only: 

There has been a good deai of discussion in Lhis 
appeal as to what exactly the cause of action set up by 
the plaintifis is and it is important in this, as in all 
other cases, that it should be accurately appreciated 
at the outset. There is rio doubt that the plaintiffs 


-have pleaded—and we concede that they put it forward _ 


as their principal plea—that they were induced by a 
substantive fraud on the part of their father to give 
him a full and unqualified release and discharge iti 
respect of their shares in their mother’s estate. They 
have pleaded that on the 25th October, 1932, their 
respective signatures were fraudulently obtained. by the 
first defendant to two documents which turned otit 
to be Powers of Attorney authorizing three gentlemen 
in Rangoon to execute on the plaintiffs’ behalf and in 
their names an unqualified and absolute discharge in 
the first defendant’s favour in respect of the plaintiffs’ 
Shares in the estate. Those powers of attorney were in 


. fact acted upon on the 16th November, 1932; and, 


accordingly, the two ladies found themselves in the 
position of having to overcome the two releases of that 
date before being in a position to maintain this suit for 
the administration of their mother’s estate. In order 
to do that they set up, as we have said, in the first place 
a case of positive fraud against their father consisting, in 
substance, of an allegation that they were tricked by him, 
with the assistance of a lawyer of Surat, into executing 
the powers of attorney upon the misrepresentation that 
they were merely documents required “ for the manage- 
ment of the estate” in Rangoon. And upon that 
footing they have, quite consistently, asked’ for a 
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declaration that the two releases are of no effect and 
are not binding on them. Put shortly, their case under 
that head is that their minds never went with their 
signatures and that, accordingly, the powers of attorney 
are not their acts and are void. 

But, in our. view,. upon a fair construction of the 
plaint, the plaintiffs’ case went a good deal further than 
that. The plaint, as is. -unfortunately so often the case 
in this Court, is not well drafted. But, in our opinion, 
it pleads quite plainly, not merely a case consisting of 
the fraud to which we have drawn attention, but also 


that the first defendant, both as the plaintiffs’ father and 


in his added capacity as the sole executor of the Will, 
occupied a fiduciary position as between himself and 
his children, and that the plaintiffs executed the powers 
of attorney as a result of the undue influence of their 
father. In our view there are, upon the face of the 
plaint, pleaded all the ingredients of this cause of action. 
The first defendant’s position as the executor ef the Will 
and the father and guardian of his minor children is 
clearly set out. The position of the two plaintiffs as 
purdanashin ladies who, throughcut their lives, relied 
upon their father is distinctly pleaded. And it is 
specifically alleged, by paragraph 9 of the plaint, that 
the first defendant took advantage of his position and 
exercised ‘ undue influence ’ over the plaintiffs in 
obtaining the two powers of attorney in question from 
them. By paragraph 13 of the plaint it is alleged that 
the-two releases in question which*were executed on 
the 16th November, 1932, were “ obtained by the 
plaintiffs by undue influence, fraud and misrepresent- 
ation as stated in paragraphs 7, 8, 9 and 10” of the 
plaint. And the declaration asked for that the two 
releases are of no effect and are not binding on the 
plaintiffs is as appropriate, if not more appropriate, toa 
case of ‘ undue influence ’ than to a case: of fraud, If 
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we had entertained any doubt as to whether the plaint 
was understood by the first defendant as raising a case 
against him of ‘undue influence’, that doubt would 
have been dispelled by paragraph 10 of his own written 
statement, in which he says:. 


“This defendant emphatically denies that he, at any time, 
exercised undue influence-upon the plaintiffs, or induced them to 
do anything against their will, or that he ever acted fraudulently 
towards the plaints ‘or perpetrated any fraud upon them in any 
manner at any time.” 


It Seems to us that the first defendant is there as 
disjunctively a case both of undue influence and of 


fraud. Though, as we have said, the pleadings in 


this case are not elegant, they are sufficient, to our 
minds, to raise a distinct case of undue influence in. 
addition to the case of substantive fraud to which we 
have referred. . 

We have been closely pressed by Mr. Clark on 
behalf of the: appellant to say that we cannot allow a- 
case of ‘undue influence’ to be set up upon these 
pleadings. He refers to the case of Someshwar Dutt v. 


Tribhawan Dult (1). We have carefully. considered 


that case but we do not think that it offers any obstacle 
to the conclusion, in this respect, at which’we have — 
arrived. In the first placé, in so nice.a matter as the 
consideration of the form of particular pleadings, it is 
improbable that any one case will form a reliable 
criterion as regards any other and, in any event, we have 
not the benefit of knowing exactly in what form the 
pleadings in the case before the Privy Council actualiy 
were. The conclusion at which their Lordships of the 
Judicial Committee arrived upon the facts and pleadings 
in that particular case was that the facts constituting. 
and pointing to ‘undue influence ’ were there pleaded, 


(1) (1934) LL.R, 9 Luck. 178, 
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not as a cause of action in themselves, but merely as 
ancillary and incidental to, and in the course of, the 
pleading of a substantive fraud only. Upon that view 
of the matter their Lordships came to the conclusion 
that it was impossible for the plaintiffs to allege more 
than the actual fraud they had set up. As we read the 
pleadings in this case, however, they go a great deal 
further than that and it is, we think, possible from the 
complex bundle of facts which have been set out in the 
plaint in a rather confused way to distinguish a definite 
cause of action relating to ‘undue influence’ in 
addition to the onerelating to a-charge of positive fraud. 
‘It is convenient in this case perhaps that we should 
_take the issue of fraud first. The story of the plaintiffs 
is that they observed strict purdah and that at the time 
at which ‘the powers of attorney were obtained from 
“them by their father and they were made to give blank 
forms of receipt for monies which their father claimed 
to have disbursed on their behalf during their minority, 
the husband of the first plaintiff was away from home, 
whilst the husband of the second plaintiff was told that 
she was to be taken to a doctor in Surat at a time when 
she was ill. In those circumstances, the first defendant 
took his two married daughters to Surat and got their 
thumb impressions upon a number of blank papers 
which were produced. Each of the plaintifis made 
thumb impressions on two such papers. They then 
went to the Fort, in which the Registration Office at 
Surat is now situated and there they say they executed 
the powers of attorney. 


[On the evidence their Lordships agreed with the 
trial Judge that fraud was. not established. ] 


As to the case of undue influence, we accept the fact 
that the two plaintiffs; if not actually purdanashin 
ladies, were at least persons who conformed to some 
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considerable extent to purdanashin habits. But we do 
not propose to allow that fact any greater weight than 
is due to it as one only of the surrounding circum- 
stances in which we have to consider the question of 


undue influence. But, having said ‘that, it is equally 


tight that we should say taat we do regard the circum 
stance that the plaintiffs were two young Muslim women 
and that they had been brought up under their father’s 
cate in conformity with purdanashin principles as an 
important one which has to be taken into account, with 
the other circumstances of the case in considering the 


length to which the respondent ought to have gone to” 


seé that iti their transactions with him the plaintiffs were 
altogether free from his influence. We propose now to 
consider the position which the first defendant occupied. 

The first defendant was the father of the two plain- 
tiffs who since their mother’s death in 1918 and until © 
they were given in marriage in 1926 had lived under 
his care. He was also the solé executor of theif 


‘mother’s will, And he was thé natural guardian of their 


persons and the testamentary guardian of their property. 
Ne Court has ever attempted a precise definition of 

“undue influence’, It is a question for the Judge in 
the circumstarices al each particular case. Butin India 


- and Burma there is contained in section i6 of 


the Contract Act a statutory definition of “undue 


influerice ” 


16. (1 ) A contract is said to be induced by" undue influence ” 
where the relations subsisting between the parties are such. that 
one of the parties is in 2 position to dominate the will cf the other 
and uses that position té obtain an unfair advantaye over the other. 

(2). In particular and without prejudice to the generality of the 
foregoing principle, a person is deemed t6 be in a pdsiticn to 
dominate the will of another— : 

(a) where he holds a real or apparent authority over the 
other, cr where he stands in a fiduciary relation to the’ 
other : Gr 
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(b) where he makes a contract with a person whose mental 
capacity is temporarily or permanently affected by 
reason of age, illness, er mental or bodily distress. 

(3) Where a person who is in a position to dominate the will 
of another, enters inf6 a contract with him, and thé transaction 
appears; on the face of it or on the evidence adduced, to be 
unconscionable, thé burden of proving that such contract was not 
induced by undue influence shall lie upon the person in a position 
to dominate the will of the other. , 


We entertain no doubt that, in relation to the release’ 


obtained by the first defendant in this case from his 
own. children, immediately after they had. attained the 
age of legal majority, the actual relationship of parent 
and child, and a fortiori, the added relationship -of 
executor and beneficiary and of guardian and ward, are, 
taken in conjunction with the facts of this case, amply 
sufficient to raise a prima facie case for attributing to 
the first defendant that ‘‘ dominating position’ which 
is the first of the statutory requirements of section 16 
of the Contract Act. In saying that we have taken no 
account of the fact that the two plaintiffs in this case 


45 


1939 
MARIAM Butt 
C. E. Matra, 
Rowenrs,CJ. 

and 


Brann, J 


were Muslims and were purdanashin or semi-purda- | 


nashin women. The latter circumstance by no means 
weakens the conclusion at which we have arrived and, 
if it has any influence at all, it points rather toa fiduciary 
relationship than to a condition of emancipation. We 
sée no reason, in considering what is or is not a 
“dominating position ” to discard altogether the well- 
known equitable principles which are applicable to the 
same relationship in England. The influence is to be 
inferred from the special relationship between the 
parties, quite apart from. proof of actual fraud or unfair 
advantage. It is established beyond doubt in English 
law that a special relationship ot confidence does exist 
between parent and child, notwithstanding that the 
‘child is actually of age at the time the transaction takes 
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place [see Carpenter v. Heriot(1); Archer v. Hudson (2).] 
In the latter case, Lord Langdale M.R. observed : 


sg Nobcdy has ever asserted that there cannot be a pecuniary 
transaction between a parent and a child, the child being of age ; 
but everyone will affirm in this Court that, if there be a pecuniary 
transaction between parent and child, just after the child attains 
the age of twenty-one years, and prior to what may be called a 
complete “ Emancipation ” without any benefit moving to the child, 
the presumption is, that an undue influence has been exercised 9 
procure that liability on the part of the child a 


In our view, these principles are equally applicable 
to a case under section 16 of the Contract Act. Having 
regard to the relationship between the plaintiffs and the 
first defendant, to the plaintiffs age, to the circumstance 
that they were purdanashin or semi-purdanashin women 
to their natural confidence in their. father and to the . 
absence of their husbands and of any independent 
person to advise them, we have no doubt that in this 
case the first defendant was “in a position to dominate _ 
the Will” of the plaintiffs at the time he obtained from 
them the powers of attorney which ultimately gave rise 
to the releases in question. 

We have then to consider whether, “‘ on the face of ” 
the transaction itself and “fon the evidence adduced ”, 
the transaction was unconscionable. We have equally 
little doubt that it was. The effect of what these two 
young women did was to furnish their father with a full 


. unqualified discharge, to which he was not in law 


entitled as of right, in respect of his dealings with their 
shares in their mother’s estate over'a period beginning 
with the day after that on which she died. They in 
fact surrendered to their father for no consideration 
their right to require a strict account of how their 
money had been dealt with and of what it consisted. 


(1) 1 Eden. 338. (2)'7 Beavan. 551, . 
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It will be seen later in this judgment that we cannot 
accept the view that any serious attempt was made 
by the first defendant.to furnish the plaintiffs or either 
of them with such accounts as were within their 
comprehension or with any independent means of 
understanding and questioning them. In our view, 
therefore, the transaction was, on its face and on the 
evidence, ‘unconscionable’ in the sense that the first 
defendant obtained from it for no consideration a 
complete discharge from his obligaticn to account. In 
those circumstances, under the third sub-section of 
_ section 16 of the Contract Act, the onus of proving 
that the power of attorney and the consequent releases 
were not obtained by undue influence . lies upon the 
first defendant. 

For these reasons, in our view, the burden lay 
heavily upon the ‘first’ defendant to establish that the 
two plaintiffs were, when, on the 25th October, 1932, 
they executed the two powers of attorney of that 
date, in such a position as would, having regard to all 
the circumstances, enable them: to form a frée and 
unfettered judgment, independent altogether of his 
control. That is the question, then, to which we have 
addressed our minds, and, again, we do not propose to 
relate the facts at length. In our view, the first 
defendant has failed, and failed signally, to discharge the 
burden which lies upon him. The two plaintiffs were, 
at the time the transaction took place, both married 
women. Yet no attempt was’ made by the father to 
procure for them the advice even of their own husbands. 
The whole transaction, involving an _ extremely 
complicated question of account, was hurried through 
in the course of four days at most. The two plaintiffs 
were, on the first defendant’s own story, taken to the 
office of a lawyer of Surat of his own choice and there 
in the course of what seems to have been a most 
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perfunctory interview, they were asked, in their father’s 
presence, whether they desired to. execute the 
documents in question. As far as we know, Mr. Gandi, 
the lawyer, took no trouble to procure the Will.itself or 
to explain its terms to the two plaintiffs. He did not go 
through with them metieulonsly and item by item the 
books of account which the first defendant says he had. 
And we are by. no means satisfied upon the evidence 
that any such books of account relating to the plaintiffs’ 
shares and the income from them ever existed. If they 
did exist, there is no evidence whatever on the record 
to show that they were in a form which the two 
plaintifis could possibly have understood. And, 
moreover, we have difficulty in understanding why the 
first defendant should have parted with them seeing 
that they were the only record of what his transactions 
had been. Even if the accounts existed and had been 
kept properly and well, it is, to our minds, difficult to- 


_ believe that, without assistance, the two plaintiffs could, 


have understood what the meaning of them was and to 
what extent their rights and interests were effected by 
them. When we look at the power of attorney itself 
we find that it contains an unqualified acknowledgment 
by the two plaintiffs both of the fact that the value of 
the capital and the income of their shares amounted 
to Rs, 21,000 and that by driblets over a period 
commencing with the day after their mother’s death 
they had received that sum in full. Not only that, but 
it is said that they-had received it partly in cash and 
partly in the form of maintenance, payment of expenses 
and soforth. We can conceive no case in which it 
was clearer that a heavy duty lay upon. the first 
defendant to see to it that his children had all the 
means of understanding how the capital and income 


‘of their shares had been disposed of, that they 


were advised from’ an independent source of. their 
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rights in-relation to the estate and that they were ina 
position to give him the complete and absolute 
discharge which he asked for of their own free will and 
not because of their affection, respect or fear of their 
parent. This becomes, in our view, all the more 
apparent when one considers that the first defendant 
was asking his children to give him a release to which 
he had no legal right whatever. An executor is not as 
of right entitled to a release from his beneficiary, and it 
seems to us that in asking the two plaintiffs to give him a 
full discharge in respect of the estate, an unusually 
heavy burden lay upon him to make sure that they 
knew and understood exactly what they were doing. : 

' In all these respects we think that the first defendant 
has failed to displace the presumption of undue 
influence which rests upon him. 


Mr. Clark, however, has contended that, even if : 


this view is to prevail, the.sait must, nevertheless, fail 


on the ground of limitation. The powers of attorney 


were executed on the 25th October 1932 and the two 


releases were executed on the 16th November 1932. 


This suit was begun by a plaint dated the 2nd March 
1936. The relevant Article of the first schedule to the 
Limitation Act, 1908, is Article 91, which provides that 
the period of limitation within which a suit to cancel or 
set aside an instrument of the character of these 
releases is a period of three years from the time 
“when the facts entitling the plaintiff to have the 
instrument cancelled or set. aside became known to 
him”. It seems to us that the first question to 
consider is, what is. “the instrument” which the 
plaintiffs are seeking to have cancelled or set aside in 
this suit? To our minds, the answer to that question 
admits of no doubt whatever, It seems to us that the 
proper answer is to be found in the plaint itself. It is 
as plain as anything can be that what the plaintiffs are 


47 


1939 
Mariam Bier 
Cc. weaken: 
RopeRts, CJ. 

and 


BRAwnpD, J. 


48 


1939 


MARIAM BIBI 


v, 
C.E, MaLm. 
RoBERTS, C.J. 


and 
BRaunp, J. 


RANGOON LAW REPORTS. [1940 


asking to have set aside by their plaint are the releases 
of the 16th November 1932. The relevancy of this 
question in this case lies in the fact that the learned 
Judge in the Court below has accepted the view—and — 
we also accept it—that the two plaintiffs were fully 
aware at the time when they: executed’ the powers 
of attorney of their contents. If that isso, then, apart 
altogether from the question of undue influence, it 


_ is difficult to see how, as regards the powers of attorney, 


they could escape ‘the provisions of Article 91. And 
the view, therefore, that Mr. ‘Clark. has been persistent | 
in pressing upon us is the view that what'the plaintiffs 


-ought, if they are right, to have set aside are the powers. 


of attorney and not the releases. We are quite unable 
to accept that view. Inthe first place, the instrument 
to be cancelled or set aside which is referred to in’ 


~ Article 91. is that instrument. which the plaintiffs 


“themselves: have‘ acttally asked to Have cancelled or.set: 


“vaside, The: plaintiffs for the purpose of answering: the: 


plea of. limitation, are entitled to require the Court to. 
take the plaint and to look at the instrument, whatever , 


it is, that they have actually asked to. have set aside, ole 


that is done in this case, then it is plain,’ ‘beyond all 
possible argument, that they- have by their plaint in this’ 
case asked to have set aside the releases, and not the 
powers of attorney, and, in our view, in having done 
that they were quite right. The. obstacles to their 


--guccess in this administration suit are the releases and — 


not the powers of attorney. The powers of attorney, as 
such, afford no obstacle to this suit. And, indeed, in . 
order to cancelor set them aside, no suit was necessary 
at all, because the plaintiffs themselves were in a position 
at any moment te revoke them. What had to be set aside 
in this case was the releases and those are the documents 
which, in our view, the plaintiffs have rightly attacked 
in this suit. The relevant question, therefore, under 
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Article 91 of the Limitation Act is, in this case, whether 


the plaintiffs were aware of the facts entitling them to 
have the releases cancelled or set aside more than three 


years before the suit began. In our opinion, upon the 
evidence they were not so aware. We have considered. 
the evidence carefully and we accept it as a proved 
fact that the plaintiffs, although they may have been 
aware of the contents of the powers of attorney, ;had no 
knowledge that releases had actually been executed in 
pursuance of them until some date in 1935. The 


central fact, as it seems to us, entitling a person to have. 


an instrument get aside is the fact that that instrument 
exists.. The plaintiffs did not know, as.we think, of the 
_existencé of the releases until 1935 and, accordingly, it 
“was not until. that ‘date that any period of limitation 
began to run against’ them under. Article 91 ‘of Limita- 


‘tion: “Act. Mr. Clark*. has’: cited no authority to. show’ 
that, by. any. ‘doctrine-of constructive notice, they are to. 


“be deemed to have had knowledge’ ‘of the existence of the 


actual releas sat any earlier date. Nor, as far as we:are 
_aware; does any such. author ity exist. And, in any Gise, 


we. should have been reluctant in a case such as this to 
apply any-equitable principle to assist the first defendant 
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procuring the execution of the powers of attorney. 

In the circumstances, therefore, and in view of the 
‘fact that this suit is—in ou? view rightly—a suit to set 
aside the two releases, dated the 16th November 1932, 
the plaintiffs were entitled, first, to a declaration that 


they are not bound by those two releases, and, secondly, . 


to the full and. complete administration order for which 


they ask. 
That is not quite the end 6 the matter. Mr. “Clark, 
on behalf of the appellant, noW seeks, with admirable 


resource, to contend that even if he has to submit to an- 
administration order on the ground that he cannot avail 


- 


50 
1939 
Mariam BIBI 
« Be 
C.E. MALIM, 


Roserts, C J. 


} ani 
BRAUND, J. 


RANGOON LAW REPORTS. [194 


himself of the two releases obtained by the first defend. 
ant, he is entitled to have a declaration—which in effect 
was made by the learned Judge in the Court below— 
that the first defendant is entitled to credit for Rs. 21,000. 
He bases that contention, as we understand him, upon 
the facts that the two powers of attorney contained 
recitals to that effect, that the releases contained recitals 


. to that effect, that certain receipts said to have been 


exectited by the plaintiffs in October 1932 acknowledged 


‘that they have received Rs. 21,000 and that certain 


other verbal acknowledgments were made by. the 
plaintiffs. os 

In our view, this contention is unsound... This suit 
is an administration suit, in which the plaintiffs have 
asked, quite simply, for administration of their_late 


‘mother’s estate.. To that claim a simple answer was 


_ given, namely, that inasmuch as they had given .the 


first defendant a release, they were not entitled to an 


. administration order, No question whatever arises on 


these pleadings at this stage as to whether, if there is 
toe an administration order, the plaintiffs have 
received particular sums or not. It is true that in the” 
Court below the plaintiffs’ evidence was dirécted— 
wrongly in our opinion—to this question. And it is 
true, also, that to some extent it was impossible to get 


‘the facts upon which the Court could exercise its © 


discretion in granting or refusing an administration 
order without dealing also with the facts relating to the 
circumstances in which the receipts were given. But, 
in our opinion,.the important thing to bear in mind is 
that this is an administration suit in which, if an 
administration order is made, the ordinary accounts and 
enquiries will follow. It would, we think, be altogether 
premature at this stage to prejudice. the question—one 
way..or the other—as to whether the first defendant will 
succeed in accounting or not. _When:an administration 
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order has been made, the question which arises on 
making it and which has to be worked out in the 
-administration proceedings is not simply whether the 
first defendant has paid sums of money to the plaintiffs 
or applied sums of money on their behalf. The question 
is far more complex than that. The question will be, 
first, what was the capital of this estate and how it has 
been dealt with? The second question will be what was 
- the income of this estate and how it has been dealt with ? 
And in determining those questions—and__ particularly 
thé latter of them—it is not a matter merely of what has 


been. paid or. applied by the first defendant but 


whether what he has paid or applied —whatever it may 
be—has been rightly paid or applied by him or not, 
having regard to his duties under the will as executor. 
It may or may not be a fact that the plaintiffs have 
received Rs. 21,000 in cash or in kind. Even if it is 
a fact, it by no means follows that the first defendant is 
entitled to a credit for that sum or for any other 


particular amount. What will have to be considered - 


when the plaintiffs ask for credit for particular items 
will be whether he is entitled to that credit, having 
regard to his legal obligations as executor.. Upen that 
view of the matter it will readily be seen how early 
the plaintiffs’ position could be prejudiced by. any 
such sweeping declaration as the first defendant now 
asks to have inserted in the administration. order, 
It is just, by taking such short cuts as this that the 
working out of administration suits in this Coutitt. is 
made so difficult and confusion so often fellows. We 
cannot too strongly say that it almost invariably follows 
that a departure.from the established course of working 
out an administration decree results in the long run in 
confusion and delay and very often in injustice to the 
‘parties. - In our judgment, what the plaintiffs are 
entitled ° to in this suit is, first, a declaration that the 
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administration order in the usual form. 

This Court has more than once drawn attention to 
the form in which decrees are drawn up. The decree: 
which was drawn up in this case is an example of what 
has been ‘pointed out many times before. The Officer 
of thexCourt who is: responsible. for drawing up the 
decree of the 27th August 1937 has merely copied out 
a‘few words from the judgment of the learned Judge. 
That,is not the proper. way. in which the work should 
«. And we have no doubt that the learned 
Judge on the Original Side himself, had he been aware 
that such a decree: was to follow his judgment, would 





-himself have disapproved.. What the plaintiffs are 


entitled. to have. is an administration decreé in the 
proper form, prefaced by the proper: declaration and: 


' such adaptations as.the nature of the case may require. 


It is not right that this Court should issue an. order, 
purperting to be an administration. order, in the form 
that the first defendant ‘do’ render a full and true 
account of the properties of his wife, Khatiza Bibi, 
deceased, and their income ”’.. It is quite meaningless. 

The Deputy Registrar bas only to turn.to the Code. of 
Civil Procedure, as adapted by the Rules and Orders of 
this High Court, to seein what form an administration _ 
decree should be. And we much deprecate the sort of 
work which results in decrees of this kind. In this 
connection it is impossible not. to blame also the 
advocates for the parties, who are indifferent as to the ~ 


‘form in which the decrees. they obtain are drawn up. 


The advocates in this case owed a duty not only to their 
own:clients but to.the Court to see that the decree was 
drawn up properly and there are provisions in the rules 
of the Court which are particularly designed in order 
that: they may have the opportunity of doing so. 
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In our judgment, this appeal must succeed to the 
extent we have indicated in this judgment. A decree 
must now be drawn up declaring in proper language 
that the two plaintiffs respectively are not bound by the 
respective releases of the 16th November 1932 and for 
the administration of the estate of Khatiza Bibi, 
‘deceased. 

As to the costs of ihe heaiae 6 on the Original Side 
and of this appeal, we think that a special order must 
be made. In the Court below an: issue of positive fraud 

was raised by the plaintiffs against the first" defendant 
which. failed and which necessitated ‘the taking of a 
great deal ‘of evidence. We are. satisfied,’ upen: the 
evidence, that a large part of the story told by: the 
‘plaintiffs of the manner in which they were induced ‘to 
‘execute the documents of the 25th October 1932 was 
untrue. On the other hand they have succeeded upon 
“the issue only of undue influence. In. all the circum- 
stances, ‘we think, that the proper order to be madeas to 
costs is that each side shall bear its own cost of. the 
suit on the Original Side. We think, however, that as 
regards this appeal the appellants are entitled to their 
costs as against the first defendant and we shall make 
an order accordingly, fixing a special advocate’s fee of 
twenty gold mohurs over and above the scale fee. The 
costs of the proceedings consequent upon the adminis- 
tration decree will, of course, be dealt with at a later 
stage upon the further consideration of the suit. 

As regards the first defendant’s cross appeal it must 

‘be dismissed with costs. 
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“APPELLATE CIVIL. — 
Before Mr. Justice Mya Bu; and Mr. Justice Dunkley. 
MAUNG AUNG THEIN | 
MAUNG BA MAUNG anp OTHERS” 


Specific Relief Act, s, 42—Suit for dedinvatton in respect of spes successionis— 


‘Right of plaintiff as heir presumptive—Deed of gift by parents to another 
‘ personas adopted son—Suit to set aside deed by natural born son—Main- 
tainability of sust. 


ae A suit under s. 42 of the Spetific Relief Act for a declaration, not ‘with. 


respect to.an existing right, but with respect to a spes successionis does not lie. 
AeBU rman Buddhist who. has'no. subsisting interest in the property of his. 
parents in their life-time, but would succeed as one of the heirs after their 
death Gannot ‘sue for a declaration under s, 42 that a certain individua] is not 
the adopted son of his parents and that a deed of gift in favour of that 
individual] by the parents is-null and void as against him and the other heirs, 
Janaki Ammal v. Narayanasami Atyar; 1,L.R. 39 Mad. 634 ; K.R,M,A, Firne 
v. Maung Po Thein, 1.L.R. 4 Ran. 22 ; ; Sharifan Bibi v. Aisha Bibi, L.L.R.9 Lahz 


467, referred to. 


Ma Yar. Thein v, U Ta Te, ALR. 11938) Ran. 216, dissented from. 

E. Maung for the appellant. 

_ Doctor for the 1st respondent. 

‘Twa Aung for respondents 4 to 6. 

Mya Bu, J.—This is an appeal against an order of 
remand under Order 41, Rule 23, of the Court of Civif 
Procedure of a suit which had been dismissed by the 
trial Court upon a preliminary issue as io its maintain- 


ability. The first respondent before us filed the suit in 
the Subdivisional Court of Pyapon against his parents,. 


‘the second and third respondents, and his brother, the 


sixth respondent, his sisters, the fourth and. fifth 








* Civil First Appeal No. 28 of 1939 from the judgment of the, District Court - 
of Pyagzon in Civil Appeal-No, 32 of 1938, 
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respondents, and the appellant, for certain declarations 
which are set out in the prayer to the plaint. The suit 
was entitled “A suit for declaration under section 42 
of the Specific Relief Act”, The declarations sought 
for were : : 

(1) That the pee tee was not the alopted son of 
the second and third respondents, and 


(2) that a deed of gift executed by those respon- 


dents in favour of the appellant, on the 18th of 
November 1932, in which the appellant was described 
as an adopted son and by which certain property was 
conveyed to the appellant was null and void and of no 
effect as against the plaintiff (the first respondent) or 
the other heirs of the second and the third respondents. 


“Tee ‘Lordship ‘set out the main park of the deed, the 
‘gist. of which was that U Kya Pyu with the consent of 
bis wife, Ma Daw Shwe Su gave certain properties to 
Maung Aung Thein a a ess both of them by way of 
‘inheritance. : ie 


Cieeti the pleadings the following preliminary issues, 
inter alia, arose, namely, whether the plaintiff had any 
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locus standi to institute the suit and whether the suit . 


was maintainable. The learned Subdivisional Judge 
held that the suit was not maintainable and ordered 
that it be dismissed. On appeal against that order the 
learned District Judge passed the order of remand 


which is now the subject of the appeal. The question | 


as to the maintainability of the suit must be decided 
with reference to the term$ of section 42 of the Specific 
Relief Act. One of the conditions to the maintainability 


of such a suit is that the plaintiff isa person entitled ~ 


to.any iegal character or to any right as to any property, 
and such person may institute a suit against. any person 
denying or interested to deny the plaintiff's title to such 
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character or right. In. K.R.M.A. Firm v. Maung Po 
Thein and: three others.(1) a Berich of this Court 


‘pointed. out, the necessity: that such a suit must be 
‘brought within.the four corners of the rule laid down 


in section 42-of the Specific Relief Act. Inthe present 


“case, thé first respOndent, as one of the children of the 
‘second and third respondents, will be an heir of the 
‘latter if'he survives them, and as such is one of the 


heirs apparent to the serond and third respondents. 


. Buring: their life-time the first respondent cannot claim 










tobe an‘heir of his: parents, Therefore, the only legal 
: Character’ that. he may. be entitled to claim in this case 


iif the form of a spes successionis, upon the. death of 
his parents, of their estate, which legal character neither 


tthe appellant nor anyone else has denied.. At the same 
time, the first respondent has no subsisting interest 
whatever in the property or to.any part.of the property. 


forming :part of his parent's estate during their life-. 


-time; and, thus there. is no right to property to which 


the respondent 3 is capable of making a claim... In these 
circumstances, the first respondent is not clothed 





the right to institute the present suit ; see Janaki 


Ammal v. Narayanasami. Aiyer (2) and Mussammat 


‘Sharifan Bibi v. Mst. Aishaw Bibi and others (3). In 
ae latter, the learned. Judges observed that: — ‘c 


“The plaintiff merely sued for a declaration that she was 
entitled to succeed to the property in suit after the déath of the 
defendant No. 1. This was in effect a suit for a declaration not 


with. respect. to an existing right but with respect to a ses sueces- 


sionis, It is well settled that a suit of this kind is not 
maintainable,—vide Lalu v. Fazal Din (4) and Janaki Aimmal v. 
Narayanasaini Aiyer (2). Me ‘ ; 


In coming to the conolueton that’ the suit was 


-maintainable the learned District Judge: followed a 





(i). (1926) LU.R. 4 Ran. 22. (3) (1928) LL-R. 9.Lah. 467, 
(2) (1916) T-L.R, 39 Mad. 634, (4) (1922) LL.R, 4 Lah, 106. - 
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single Judge’s decision of this Court reported in 
Ma Yar Thein and another v.U TaTe and another (1) 
‘where a gift made by the father to his second. wife of a 
considerable portion of the estate of the father and his 
first wife, the mother of the plaintiffs, was sought to be 
declared invalid upon certain grounds. The learned 
Judge decreed the suit, although upon the facts of the 
‘Case it was manifest that at the time of the gift-or of the 
institution of the suit: the plaintiffs had no vested 
interest in the property, such interest-as they might 
have acquired in such property upon the re-marriage of 
their father after the death of their mother having been 
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extinguished by lapse of time as they made no’claim to. . 


their share in such property within 12 ee of their 

-father’s-re- matriage. | -*. 
Upon a careful perusal of the jadvinent it. appears 

to me, with all respect, that the learned Judge’s 
decision’ did’ not proceed upon a consideration as to 

the true nature of the condition pre-requisite. to the 


at maintainability of a suit under section 42 of the 


“Specific Relief Act, and that'the’ fact that the suit was 
“not maintainable on account of the absence of. the 

plaintiff's legal character, which was denied, or the 

absence of any existing right in the plaintiff as to the 
property in suit was not presented to the learned Judge 
in that case. 


For these reasons the appeal must be allowed. 
‘The order of remand made by the District Court of 


Pyapon is hereby set aside: the respondents to pay’ 


the appellant’s costs of this appeal, advocate’s fee five 
gold mohurs, and of the appeal in the District Court. 


_ DuNKELEY, J.—I agree that this appeal must be 
‘allowed. The learned District Judge relied mainly on 


(1) A.ILR. (1938) Ran. 216. 
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the decision in Ma Yar Thein and another vy. U Ta Te 
and another (1), and this is another example of the 
danger of relying upon unauthorised reports. It 
does not appear that the question as to whether the: 
plaintiffs had any interest to support their right to 
bring the suit was ever presented to the learned Judge, 
and there is nothing in the judgment to suggest that 
this suit was brought under, the provisions of section 
42 of the Specific Relief Act or that it was argued 
before the learned” Judge as a suit under that section. 


As far as the suit out of which the present appeal arises 


is concerned I would state my reasons by asking 
eertain questions and answering them in the way in 
which I think the learned District Judge would have 
answered them if he had addressed those questions to 
himself. What was the legal character to which the 
first respondent was entitled? The answer ~ is, 
presumptive heir of bis parents. Were there: persons 


_ denying or interested to deny that legal character ? 


The answer is, no. What was the right as to any- 
property to which the first respondent was entitled? 
The answer is, the right as presumptive: heir to expect 
a certain share of such property as might remain with. 
his parents at the time of their death. But were there 
persons denying, or interested to deny, his right in that 
property? The answer again is, no. Consequently, it 
is clear that the first respondent never had any 
interest to support a right to bring his suit. | 


() ALR. (1938) Ran. 216. 
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FULL BENCH (CIVIL). 


Before Sir Ernest H, Goodman Roberts, Kt. Chief Justice, 
Mr, Justice Dunkley, and Mr, Justice Spargo. 


MAUNG’ BA MAUNG 
ma ; : 
MAUNG. BA YIN. AND ANOTHER.* 


Execu ion, povndd method of—Alachimeut of movable property—Claim . 


property or objection to attachment—Investigation— Remoral of atlachment 
—Creditor's ‘rentedy=Civil Procedure Code, O, 21, rr. 43 to 57, 58, 63— 
Creditor’s suit for ‘bare declaratiou—Specific Relsef Act, ss, 39, 4a-< 


Fraudulent . transfer .of. immovable  propertyn-Trausfer. of Property . 


Act, s. 53. ; , 

The normal’ method of execution by.a creditor. who becomes a decree- 
holder is to attach the property of his judgment-debtor in accordance with. the 
provisions of O. 21, rules 43 to 57 of the Civil Procedure Code. if.any claim 
is preferred ‘to the property by a third party.or an objection is made to the 


attachment under r. 58, the Court investigates the claim ‘and may release the’ 


property from attachment, Thecreditor may in such a case institute. a suit in 
accordance with the provisions of r.63 to establish the rightihe claims namely, 
that the proper ty is his judgment- debtor's fa therefore llable oe be aes by 
him under his decree. 

The creditor cannot sue fora bare declaration under s. 42 of the Specific 
Relief Act, nor can he sue for cancellation of a document ‘of: transfer by the 
judgment-debtor, either as his sole remedy or asa relief further toa declaration. 

Section. 53 of the Transfer of ‘Property Act provides the remedy of a 
creditor for setting aside a transfer of immovable-property made fraudulently 
and with intent to defeat or delay creditors. 

KR.M.A. Firm v, Maung Po Thoin, LLR4 Ran. 22, approved, 

Ah Foon v, Hoe Lai Pat, L.L.R. 9 Ran. 614 ; Deobali Koer v. Kedar Nath, 
LL.R. 39 Cal. 704 ; Ganga Ghulam v. Prasad, 1.L.R.26 All. 606; Maung Aung 
Myint v. Maung Tha Hmat, LL.R. 9 Ran. 367 ; U hii Thein v, 0.4.0.K.RM. 
Firm, LL.R. 5 Ran. 699, referred to. _ 

Chan Tat That v. Ma Lat,9 B.L.T. 89; Ma Sein y. P.LS.K. Firm, LL.R. 7 
Ran. 477 ; Soceta Coloniale Italiana v, Shwe Le, 4 L,B.R. 252, overruled. 


An order of reference for the decision of a Full 
Bench was made in the following terms by : 


MoseLy, J.—The appellant, U Ba Maung, brought. a suit 
against Maung Thaw and his son. Maung Ba Yin, the present 
respondents, which was entitled or headed “Suit for a bare 





-* Civil Reference No. 8 of 1939 arising out of Civil Second Appeal No, 328 
of £938 of .this. Court. from. the judgment of the Assistant District Court: of 
Mandalay in Civil Appeal No. 26.of 1938, 
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i declaration”. U Ba Maung, as transferee of the decree against 
Mavne BA Maung Thaw and one other, sought to. attach another decree 
seas obtained by Maung Thaw. It was said -in paragraph 3 of the 
Maune Ba DPlaint that Maung Ba Yin removed the attachmént on the ground 
baa that Maung Thaw had previously assigned his decree to him. It 
Mosgry, J. Was found, however, that that was incorrect, and that the 
attachment, which was one by a prohibitory order, was cancelled. 

’ at the instance of ‘the pleader. of U Ba Maung himself, vide the - 
Diary Order of the 8th May, 1936, in Execution Case No. 3 of 

1936 of the. District: Court. bs: 
The plaintiff filed _his. ile vide the. “gimended eliints 2 on behalf 
of the general body of creditors of Maung Vhaw, and prayed that 
the transfer of the decree in question by Maung Thaw to Ba Yin 

. beideclared null-and void: 

2 ‘The trial Court held’ wrongly. that Maing Ba Yin kaa in effect 
‘applied for the removal of ‘the attachment, and, holding that a 
declaratory suit would lie, gave a. decree. in favour of the plaintiff. 

In appeal, the learned «Assistant District Judge, relying on 
‘U Po Fhein and others vy. O.A:0.K.R.M. Firin (1), held firstly that - 
a suit for a bare declaration could not be brought under © 
Order XXI, rule 63, of the Civil Procedure Code as no application. 
had: been made for removal of the. attachment, and secondly that 
if the suit was brought under the provisions of section.42 of the 
Specific ‘Relief Act, it would be barred by the proviso to it as the 
plaintiff was able to seek further relief than a mere declaration 
and omitted to do so, [Other authority for the first part of this 
contention is Maung Shwe Tha and one v. Maung Tha Dun Aung 
(2—also a case where the decree- holder had withdrawn the 
attachment.] The plaintiff's suit was accordingly dismissed. 

The learned Judge did. not consider a later reported: case 
{Ma Sein v. P.L.S.K. Firm (3)], which is. on all fours with the — 
present case, and lays‘down that such a suit for a bare declaration by 
the creditors of a judgment-debtor will li¢é under the provisions 
of section 42 of the Specific. Relief Act without the necessity 
of asking for the consequential. rélief of setting aside the deed 
of transfer. - 

Ma Sczin’s case (3) is directly opposed to the principle laid 
“down not only in U Po Thein’s case (1), which was the decision of 
a single Judge (Heald J.), but also to that laid down in the 








a AaEED LL:R. 5 Ran. 699. : * (2) LBL.T. 34. 
(3) (1929). LL.B. 7 Ran, a fac 
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previous decision of a Bench consisting of Heald and Chari JJ. 
in K.R.M.A. Firm v. Maung Po Thein and others (1). ‘This: last 
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case was evidently not brought to the notice of the Bench “Ba Maune 


(Rutledge C.J. and Brown J.), which decided Ma Sein's case (2),- 

The correctness of the decisicn in Ma Sein's casé was doubted 
by Carr J. in ag Aung Myint v. Maung Tha Hmat and one (3), 
where Carr J. said : 


“It seems to me that there .is a ccnflict eee this ~ 


decision and the case first mentioned and I have 
considerable doubt of: the corre-tness of the ruling in 
Ma. Sein’s. case (2). I am inclined to think that a 
crediter who, under section 53 cf the Transfer of 
Property Act, is entitled to avoid a transfer, should 
properly sue under section 39 of the Specific Relief 
“Act for the actu2l cancellation of the deed in ques- 
tion.” 

The matter. was not gone into, however, by Gare S., as he held 

that the suit before him was maintainable under the provisions of 

Order XXI,. rule 63. 

. It appeared. to me even before this last case was cited that 
Ma Sein’s case (2). was not correctly decided, and that where 
there had been no adjudication.on an application for removal of 
attachment, a suit for a bare declaration will. not lie.’ 

Order XXI, rule 63, is as follows : . 

“ Where a claim or an objection is preferred, the party against 
whom an order is. made may: institute a suit to 
establish the right which.he claims io the property in 
dispute .-. . ti 

Section 42 of the Sipecitic: Relief Act-is as fetiome: 

“ Any person entitled to any legal character, or to eee right 
as to any property, may institite a suit against any 
person denying . . ._ his title to such character or 
right, and the Court may, in its discretion, make there- 
in a declaration that he is so entitled,. and the plaintiff 
need not, in such suit, ask for any further relief ; 

Provided that no Court shall make any such declaration 
where the plaintiff, being able.to seek further relief 
than a mere declaration of title, omits to do so.” 

The distinction between the two sections would appear to be 
clear. Order XXI, rule 63, only deals with cases’where an order 


(1) (1926) LL.R.4 Ran. 22, °° (2) (1929) LL.R.7 Ran. 477, 
(3) (1930) LLL.R. 9. Ran. 367, 370. 
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has been made on a claim preferred, and deals with cases where 
a party is seeking to establish, not necessarily his own right, but 
the right which he claims to the property, which may mean. the 
right of his judgment-debtor.. ‘Section 42 of the Specific Relief 
Act, on the other hand, deals with cases where a person is entitled 
to a right as to any property, and enacts that’lie may institute a 
suit against any-person who denies his title to such right, that is 
to. say, the section deals with cases where the right or title 
claimed is tlie right or title of the claimant himself, or the right 
and title of another person where the cliimant’s right is derived 
from or is dependent on that other person’s right—, as in the case 
cited later of a mortgagee decree-holder who seeks a declaration 
to establish his mortgagor’s title, or a reversidner [Illustrations 
(4), (e) and (f) to-section42]. 

In K.R.M.A. Firm's case (1) the plaintiff-appellants sued for a 
declaxaifors of their rigbt to attach certain properties in execution 
as the properties of their judgment-debtors. The case admittedly ~ 
did not come. within the provisions of Order XXI, -rule 63, as 
the plaintiffs had not followed the usual course of snacking the 
property. : 

The plaintiff- spelianic there relied on a case reported in an- 
unauthorised Report, Chan Tat Thai's case (2), which itself relied 
on Societa Coloniale Italiana v. Shwe Le (3), where it. was held 
that there was a. risht of suit for a declaration independently of 
Order XXI, rule 63, evén in cases where the Specific Relief Act 
did not apply. Ido not see how these last two judgments can. be 
defended. The authority relied on in. Societa Coloniale Italiana’s 
case (3) was Mukund v. Sarosh K. R: Kama (4), where it was merely 
said (p. 270 bettom) that a plaintiff, though he had made no 
application for removal of attachment, had a right to sne for a 
declaration that certain attached goods belonged to him where 
that declaration was merely preparatory to the real relief claimed, 
for which ‘he:also sued, that is to say possession of the goods. 

’ The learned Judges in K.R.M.A. Firm’s case (1) said that they ° 
felt bound to dissent from the view taken in Societa Coloniale — 
Italiana’s case (3) which overlooked the fact that relief by way of 
a declaratory decree is a creation of statute, vide Deokali Koer v. 
Kedar Nath (5) (where the history of. the right of institution of 





_ (), (1926) LL-R. 4 Ran. 22, 1 8) 4 L.BR..252, = 
(2) (1916) 9 BLT. 89. ___, (#) (1898) LL.R. 23 Bom, 266. 
(5) (1912) LLR. 39 Cal. 704, 
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declaratory suits in India is given at page- 708). They said. that 


that right ought not to be arbitrarily extended, and that there is 


an essential difference between the position of a person who claims 
a declaration of his own right and that of a decree- holder who 
claims a declaration of the right of his judgment-debtor. 

“The learned Judges went on to say that a suit under Order 
XXI, rufe 63, was in their opinion intended to be the sole remedy 
of a decree-holder whose claim to attach property has been 
disputed, and that section 42 ought not to be interpreted so as to 
cover such a case, since the decree- holder does not claim any 
right of his own in the property (titis stdtement of the law might, 

I consider, have been qualified as pointed cut above), and so far 
‘as he claims any right “as to” the property, provision has been 
made for his éstablishing that right by the procedure provided in 
Order XXI, so that it would be a wrong exercise of the discretion 
to allow him to claim a declaration under section: 42. It was. held 
' then that the, words “ ‘right as to any property” in section 42 did 
not includ merely the right of attaching the’ property as the 
property of the plaintiff's judgment- debtor. ‘I would respectfully 
agree with this decision. . 
In U Po Thein's case (1), oie Damodar v. Rustomyi 
_ Edalji (2) was quoted, where it was laid down that a mortgagee 
who had obtained a decree on his mcrtgage could file a suit under 
section 42 of the Specific Relief Act fora bare declaration that 


his mortgagor was the sole owner of the property against the . 


brothers of his mortgagor who had made a claim to the property 
in the course of the mortgage suit proceedings which had been 
notified in the proclamation for sale. I believe that this enunciation 
of the law has been consistently followed. In that case, of. course, 
the mortgagee could not claim that his mortgigor’s right aad 
:title had yet passed to him ; he could only set up his right tos sale 
of the right, title and interest of his mortgagor. 


In Ma Sein’s case (3) the creditors of a judgment-debtor filed 


a suit against him and the transferee of his property under the 
provisions of section’ 42 of the Specific Relief Act for a bare 
declaration that a transfer was void and ineffective against them, 
and that they were entitled to proceed in execution against the 
property. It was held that such a suit would. lie without the 
necéssity of asking for the nGnanauer tat relief of Reta aside the 
deed of transfer. a 


(1) (1927) Balok 5 Ran. 699... (2) (1896) I.L.R. 21 Bom. 701. 
-- 3} eee) RLR, 7 Ran. 477, 
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In this case Ganga Ghulam v. Tepeshri Prasad (1). was. relied 
upon. That was a.case where the plaintiff, who claimed to He 
the owner in. possession of a certain house, ‘filed a suit .for-.a. 
declaration that the house was not liable to sale in execution of Z 
decree obtained . by the first defendant on a mortgage deed 
executed i in his favour by the second defendant. It was held. 
that the plaintiff was underno obligation to sue for cancellation. 
of that mortgage deed, and that all he was required by law to-do 


. and all he, wanted was to have the cloud on his title’ removed, and 


to achieve: that it was not necessary to.ask’ for any further relief. : 
This decision, no.douBt, was correct, and on the usual Jines,. 
but there the plaintiff sought ac ‘eclaration as to his own title to. 


. the house. I cannot, however, follow. ihe learned . Judges .who’ 


decided Ma Sein’s case (2) when they say ‘that. the case before. 
them: was:the converse of Ganga Ghulam’s case (1}.and that | the 
same considerations. applied, for the case before. them was one ‘by 
the creditors of a ‘judgmient- debtor to establish their judgment- 
debtor’s title. The learned Judges go on to say that it has been 


’ held that a creditor in defence to a suit bya transferee. of his 


judgment-debtor, claiming. the property that. belonged. to the 


judgment- debtor-as his, can’ plead, in defence that. the transfer 
was a. fraudulent one, and that-it is not necessary for. the creditor. 
-in such a, case, to. have the transfer formally: set. aside. No doubt 


‘s the Specific. Relief ‘het i is elsontieliy different from. the case “oF a 


‘ant to do more than to. prove the | 


defendant setting up a defence that the tr ansfer was a frat udulent 
one. Of course, it is not. necessary. i such ; a case for the defend- 
f ud. ‘He need not séek: to. 






set aside the ‘transfer. 

The learned Judges again ‘held that ‘it v was open to considerable 
doubt whether the plaintiff- respondent: Chettyar firm: could have 
brought a- suit under section 39 of the Specific Relief -Act for 
cancellation of the instr ument, but no good reason was given. 
]t was: mer ely said that the Chettyar firm had no apprehension. 
that ‘the ‘instrument, if left outstanding, would.cause them serious 
injury. In that-case they need not have brought a suit. at all. 


‘Then’ it was said that if they obtained the ‘declaration asked. for. 


they could attach'the pr operty and the instrument would clearly 
not be able to catise them any injury. But’ that: is arguing ina 
cirgle,‘for it: assumes ere a ge 7s a bare N olcgeas! can: be 


_ brought, Deke wae hee 2 


(1) (1904) LLR, 26 All. “606, @. (1929) LL.R. 7 Rat Y a7, 
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If further relief must be sought in the present case I do not 


think it can bé disputed that that further relief must be the ~ 
canéellation of the document. I need not comment on two other 


cases cited, Ma On Kyine v. M.T.1.K.R.A.R.K.R. Firm and others — 


(1) and Abdul Rahman v. Crisp & Company (2). These are 
cases where the plaintiff could also have sued for partition and 
possession, 

I have no doubt that the | plaintiff can sue inter alia for 2 
declaration, not under the provisions of section 42 of the Spécific 
Relief Act, but because that declaration is merely ancillary to the 
proper relief sought. But 1 ain of the opinion that he cannot sue 
for a bare declaration under those provisions, but must either sue 
for the further relief of cancellation of the deed or transfer, or 
else sue sofely for cancellation of that deed. The difference 
appears.an iminaterial one. 

As there is a conflict of two Benthes ‘of this Court on the 


point in question and as that point will decide the suit before me . 


the matter must be referred to a Full Bench of this Court. The 

question referred is ag follows: . 

5 “ Can a creditor sue under section 42 of the Specific Relief 
Act fora bare declaration thata transfer. has been 
tiade by his judgment-debtor fraudulently with intent 
to defeat or delay his creditors, or must he sue for 
cancellation of the deed of transfer either as his sole 
remedy or as a relief further to that declaration ?” 


‘A. N. Basu for the. appellant. A suit for a bare 
deciaration. that the transfer of a decree sought to be 
attached is fraudulent aid should be declared null and 
void does lit. Ah Foon v. Hoe Lai Pat (3). 

[Dun&LEy, J. Under what provision of law does 
such a suit lie? Is it under s.42 of the Specific Relief 
Act or under s, 53 of the Transfer of Property Act ? 
lis. 42. applies the plaintiff must prove that he has a 
right to -some property. ] 


The principles underlying both es eae: 
applicable to the suit, Ifa judgment-debtor. transfers 


(1) 145.1.6. 372, (2) ALR, (1928) Rah, 134 
5 (3) LL.R. 9 Ran. 614, 
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his properties fraudulently the judgment creditor must 
have aright to file a declaratory suit. The principles 
underlying s. 53 of the Transfer of Property Act applies 
also to moveables. The judgment-creditor has a right 


‘to recover his money from the property of the 


judgment-debtor. Ma Sein v. P.L.S.K. Firm (1); 
Chan Tat .Thai.v. Ma Lat hi: Societa Coloniale 
Italiana v. Shwe Le (3). - — 


foe J. Attacborwentds is: cant a sight? itis only 
a method of realising one’s decrée. The decree ‘does 
not give the decree-holder any right to the judgment- 
debtor’s property, but only the right to have his decree 
satisfied by attachment and sale of the judgment- 
debtor’ s property. | 


_[DuNKLEy, J. A-simple money decree-holder has 
no charge on his judgment- -debtor’ Ss property. ] 


‘It isa hardship to conrpel., ae creditor to proceed 


_ under-O. 21 of the Civil Procedure ‘Code and attach 


the property first, before allowing -him to file a. declara- 
tory suit. A decree-holder may’ not: be’‘aware of a 


“transfer made by Bis judgment-debtor, and under ce els 


ae 63, -the suit must be brought within a year. . This may 


cause undue hardship to the creditor because the cause 


‘of action will-arise from. the date of transfer. Under 


s. 39 of the Specific Relief Act the creditor has a 
remedy because he is affected by a fraudulent: ‘transfer 
and: further. ‘has an extended ‘period ‘of © limitation. 
"That is a séction illustrating protective justice, and that 
is' what the judgment-creditor ‘i is asking for in this-case. 


-Wamanrao v. Rustomji (4) » Ganga Ghulam v: Tepeshri 


Prasad (5) 5 ‘Deokali Koer v. Kedar Nath. (6).; Chattru 


“{t) LL:R, 7Ran. 477, 44) LLLR, 21 Bom. 701, 
" (2) 9: B.L-T. 89. (5) I.L:R, 26 All. 606: 
) 4 LBR.'252. (6) LL:R. 39 Cal. 704: 
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Mal v. Mst. Majidan (1); ; Maung Shwe Tha v.. Maung 
Tha Dun Aung (2). 

The decision in K.R.M.A. Firm v. Magne Po Thein 
(3) goes too far, though it was followed in U Po Thein 
v. 0.4.0.K.R.M. Firm (4). Ma Sein’s case should be 
followed in this case. © 


K. C. Sanyal for the respondents was not called upon. 


Roserts, C.J.—The question for the determination 
of the Court is : 


“ Can a creditor sue under section 42 of the Specific Relief 


~~ Act for a bare declaration that a transfer has been made by his 


judgmeat-debtor fraudulently with intent to defeat or delay his 
creditors, or must he sue for cancellation of the deed of transfer 


_ either as his sole remedy or as a relief further to that declaration ?’ 


- Now this question refers, of course, to a transfer of 
‘moveable property, since a transfer of immovable 
property made fraudulently and with intent. to defeat 
or delay creditors is dealt with by section 53 of the. 
Transfer of Property Act. Itis voidable at the aphas 


‘of any creditor so defeated or delayed. 


The normal method of execution by a ereattor whe 
becomes a decree-holdei’ is to’ attach the property of 
the judgment-debtor. Order 21, Rule 43, and the 
subsequent rules to 57 inclusive, show how he.can do 
it: both moveable and immovable property are dealt 
with by the rules and there are special provisions 
governing the attachment of different kinds of property 
including decrees. If any claim is -preferred to the 


‘property by a. third party or an objection is made to 


the attachment under Rule 58, the Court.investigates 
the claim and may release the PD SE from attachment. 


(1) LL,R. 13 Lah. 849. (3). LIAR. 4 Ran, 22. 
(2) 1 BLT, 34, '(4). LL.RU5 Ran, 699. 
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Supposing it does so, the.creditor may still institute a . 
suit in accordance with the provisions of Rule 63 
to establish the right which he claims to the property. 

The right of a decree-holder is to have his decree 


‘satisfied, and the method by which he enforces that 


right is by way of proceedings in execution. If there 
is a contest between him and a third party, there must .- 
be, first of all, attachment by the creditor, secondly, 
objection by the third party, and, thirdly, if the. 


objection is successful, a suit between them under the 


provisions of Rule 63. In such a suit the creditor 
claims the right to property under his decree because 
he says. that it belongs to the judgment- debtor, and 
someone else is objecting either that it does not or that 
it is not liable to attachment for some other reason. 
The Legislature has here made provision for this very 
question and no other to be decided. 

- In. K.R.M.A. Firm v. Maung Po Thein: (1): it was. 
held that a decree-holder. having recourse to this. 
method of obtaining the fruits of his decree open to him 
could not proceed by way of a bare suit for a declar- 
ation under section 42 of the Specific Relief Act. After 
careful reading of the judgment of the Bench in that 
case, I must confess myself.reluctant to make the - 


smallest attempt to improve upon its language. It 


dealt fully with the authorities and it was followed in 
U Po Thein v. O.A.0.K.R.M. Firm (2). Neither of. 
these decisions seem to have been referred to by the 
Court in Ma Sein v. P.L.S.K. Firm (3) at all. 

The judgment in this last méntioned case does not 
discuss the question of a creditor’s right to bring a suit 
under section 42 of the Specific Relief Act in order 
merely to ‘set up the title of his judgment-debtor to | 


moveable: property. — ‘The Court: held that he was not 


(1) (926)* LLR, 4 ‘Ran, 22, (2), (1927) LL.R.-5: Rab 699, 
*(3) (1929} LL.R.7 Ran. 477. eae 
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‘barred from doing so by the proviso to the section 
which says that no Court shall make a declaration in 
such a suit where the plaintiff is able to seek other 
relief and fails to do so.. It was pointed out that where 
a creditor. attached property and the attachment had 
been removed, a suit would lie under the. provisions of 
Order 21, Rule 63, but. in Ma Sein’s case there had 
-been no attachment nor removal of attachment. 

But a. suit for a bare declaration will only lie if the 
plaintiff is “entitled to any legal character or to any 
right as. to any property”. These are the words of the 
statute itself: and where the only right claimed is a 
right. to attach the property of another, the case of 
K:R.M.A. Firm v. Maung Po Thein (1) is authority for 
saying that the suit is not maintainable. See also 
Deokali Koer v. Kedar Nath (2). A perfectly independ- 
ent remedy is given to the creditor by attachment and 
by a suit under Order 21, Rule 63, if the attachment is 
objected to. I respectfully agree with the learned 
Judge who made the reference that the cases of Societa 
Coloniale Italiana v. Shwe Le (3) and Chan Tat Thai v. 
Ma Lat and another (4) are not good law. 

In Ganga Ghulam v. Tapeshri Prasad (5) the 

plaintiff claimed to be the owner of the property in 
respect of which he sought a declaration and the suit 
under section 42 was thus clearly maintainable at his 
instance. So far as it relates to the maintainability of 
such a suit by a creditor in order to assert the title of 
his judgment-debtor and the liability of the property to 
attachment, I am of opinion that the case of Ma Sein v. 
P.L.S.K. Firm and another (6) must be overruled, and 
my answer to the first question propounded must be in 
the negative. 
* (1) (1926) LL.R.4 Ran. 22, | (4) 9 B.L-T, 89. 


{2) (1912) LL.R: 39 Cal. 704. (5) (1904) L:L.R. 26 All. 606. 
(3) 4.L:B.R, 252. (6) (1929) LLR. 7 Ran 477, 
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“We were referred in the course of the argument to. 


Ah Foon.v. Hoe Lai Pat(1): All that case decided is. 
‘that if there’ is an independent right to sue; by reason 


of Order 21, Rule 63, subsisting in the creditor, section: 


53. of the Transfer of Property Act does not interfere 


with it.. But. to give the creditor this independent: 


tight he must proceed by attaching the property, and 


then if there.is an objection by a third party and it is. 


upheld, a suit will lie under Order 21, Rule 63. -He 
‘has his remedy, -but this. does not.-mean that he can 


file a suit under the Specific Relief Act. 
In Maung Aung Myint v. Maung Tha Hmat one 


‘one (2)—Carr J; expressed the view that a creditor who 


under section 53 of the Transfer of Property -Act was. 
entitled to avoid a transfer should properly sue for the 
actual cancellation of.the deed in question. But this. 
case dealt with immovable property ; consequently a. 
suit would lie for a declaration that the mortgage on 
the:property was fraudulent. Inthe present case, Iam. 
of opinion that section 39 of the Specific Relief Act. 
is not applicable.. That section says that any person 
against whom a written instrument is void or voidable: 
in certain“circumstances may sué to have it adjudged. 
to be so. . A decree-holder is only entitled to have his. 
decree satisfied and the modes by which he can 
execute his decree are the subject of careful provisions: 
of the Legislature. He cannot -demand to have any 


and every transfer of moveables by his judgment-debtor 
to a third party’ set aside under this section. If he 


pursues his proper remedy by attachment and the: 
attachment is removed, he can still institute his suit. 
under Rule 63 ; and whilst he has the liberty to take: 
this course, the instrument of transfer. from his: 
judgment- debtor. to the «objecting transferee ‘cannot. : 
give him apprehension of serious injury. 





(1) (1931) KER. 9 Ran. 614, (2) (1930) LL.R. 9’ Ran: 367, 
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My answer’ therefore~ to” the second and. third — 


questions is in the negative. The costs of this 
reference to be costs in the appeal. Advocate’s fee ten 
gold mohurs. 


: DunxLey, J—I am ‘in- entire agreement with my 


Lord the Chief Justice. It is essential to bear.in mind - 


the distinction between a-substantive right and a right 
.which is conferred by rules of procedure. The right 
of a judgment- creditor fo attach the property of his 
-judgment- debtor is a mere procedural right,. conferred 
by. the Code, of Civil Procedure. It isnota substantive 
right as to thie proper rty, and therefore cannot give rise 
to a right ' of suit under “section 42 of the Specific 
Relief Act. A creditor is not.a person against whom a 
document transferring his debtor’s moveable property 
is void or voidable, and therefore the creditor cannot 
sue for the “cancellation of such .a document, under 
section 39 of the Specific Relief Act. Hence: the 
answer to the question propounded must be that a 
judgment-creditor. cannot sue for a bare declaration 
under section 42 of the Specific Relief Act, nor can he 
sue ior cancellation of the document of transfer, either 
as his sole re may or as a relief further to a, declaration. 


SPARGO, pee have had the advantage of reading the 
judgments proposed by my Lord the Chief Justice and 
by .my. learned brother. Dunkley ‘and I respectfully 
agree ‘that the three questions propounded to us must 
be answered i in ane negative. — 
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APPELLATE CIVIL. 
Before Mr, Jusiice. Baguley. 


A.M. EUSOOF v. S.V.S.T. CHETTYAR FIRM. * 


Limitation—Mortgage decree—A pplication for extension of time by deblor— 
Application by decree-holder for final decree for sale—Court's diary order 
granting creditor's application—Decrce drawn up without date—Signature 
of Court bearing daie—Application for sale after 3 years from date of 
passing diary order—Diary order a judgment— Civil Procedure Coat, 
ss. 2, 6, 20, r. 7. , 

On an application by the. Hieceeeenes for extension of time to pay: the 
decretal amount and on an application by the mortgagee for a final decree for 
sale the Court recorded in the diary “no enlargement of time canbe given. 
Draw up final decree as applied for by the decree-holder.” The final. decree 
did not have the usual clause as to date and seal, but the Judge in signing it 
‘put the date of ‘his ‘signature which was nearly two months after the date of 
the diary order. More than three years after the date of the diary order but 
within three years from the date of the Court’s signatnre the dgerpertiaitte 


applied for sale, 
Held, that the application was time-barred. ‘The diary. order was'a 


“ judgment” within s, 2 of the Civil Procedure Code. The dectee-holder’ 8 right 
toa final decree for sale arose from the preliminary decree for-sale ; the: diary «. 
note formed the basis of the final decree because it gave the ‘reason—perfunc- 4 
tory and incomplete though if was—for ‘Wieing the decree-holder’s. prayer: ; 
for a final decree for sale. 

-Ramachandra Rao v. Rattayya, 1.L.R. 57 Mad. 437; ciepiainad 
., Ranga Raju v. Ethirajammal, 1.L.R. 53 Mad, 455, dissented from, 


Chhaganlal Sokarlal v. Jayaram, LL.R. 51 Bom. 125,, réferred to. 
P. K. Basu for the appellant: 
Bharadvaj for the respondent. 


BAGULEY, | ].—The facts in this « case are simple, and 
the appeal is argued solely on a point of law, 

In Civil Regular 10 of 1934 of the Subdivisional 
Court of Insein the S.V.S.T. firm filed a suit ona mort- 
gage. A preliminary decree for sale was passed on the 
24th August, 1934. Early the next year, 1935, the 
Court had before’ it two applications, one- filed by the 
first defendant asking for more time in which to pay 
ane decretal amount, and one filed by the S.V.S.T, firm — 





= Special Civil 2nd Appeal No. 61 of 1939 from the judgment of the Austria 


‘Court of Insein in Civil MBG Appeal No, 19 of ae 
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asking for a final decree for sale. © The two applications 
were heard together, and on the 8th May, 1935, the 
Judge recorded in the diary the following note : 


“ No enlargement of time can bé given. : 
Draw up final decree as applied for by the decree-holder,” 


A final decree for sale was drawn up and signed. 
Apparently the Court had no printed decree form ; so 
‘a form was typed out and filled up. Whoever typed it 
did not putin the usual note at the bottom “ Given 
under my hand and the Seal of this Court this em 
S22 oe Mayol wi cet a 19 Datei 
bottom of the reverse.is merely the signature ‘of the 
Judge-with the words “ Subdivisional Judge, _Insein. 
29-6-35.”” On the. 25th June, 1938, the decree-holder 
applied | for sale of the mortgaged property, and was 
“met with the. objection that the final decree was passed 
~ on the 8th: May, . 1935,.more than three ae before 
the date of the application for sale. 

-The Subdivisional Court held ‘that the ol oakae 
was time-barred: On appeal, the learned District Judge 
allowed the appeal, iolding that the date of the decree 
titust be regarded.as He. 29th June, 1935, the date on 
which it was signed. - 

The learned District ince relied upon the case of 
Ramachandra Rao v. Rattayya (1). This case was relied 
upon by the appellant before me, which shows, I think, 
' there is room for misunderstanding ‘with regard to it, 
and the cause of this misunderstanding is, in my 


opinion, quite clear. It is the use of the word “ order” - 


in three separate and distinct senses. After the head- 
notes if we turn to page = on the first line, we -see 
the case referred to as an ‘‘ Appeal against. the order of 
the Court of. the Subordinate Judge.” It is quite 
-obvious the. word “order.” here in line 1 must be 


—— 





(1) (1933) LL.R, 57 Mad. 437." 
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“order as defined in section 2 of the Civil. Procedure 
Code.. “ Order ”’ means the formal expression of any 
decision of a.Givil Court which is nota decree. Under 
the ‘Civil Procédure Code the only things that can be 
appealed against are orders and decrees: Going down 
the page, on line 8, we find “ The order of the Court 
was delivered by Sundaram Chétti J.” Here we . get 

‘order’. clearly in a different. sense. The: word 
Sal here must mean appellate judgment, or judg- 
ment in appeal. On line 11 we come across the word 
. Order ” in the sense of one of the divisions of the 
First Schédule of the Civil Procedure Code. . Three 
lines later we find “ The order stands in the place-of the 
judgment ” ; so here we go back to the meaning used. 
in line 8. Lower down we have areference to.an order 
directing the drawing up of a final decree, which seems. 
really to be a fourth meaning, the word “ order.”’ there 
meaning a dwrection. It is necessary therefore tobe 
very careful as to what meaniny-the word has on each 
particular occasion when it is used. The learned 


“District Judge speaks of the order made by the Judge » 


in the case diary on the 8th May, 1935, the passage: 
which I have referred to, as not being a judgment. He 
says he has no hesitation in saying that that order was 


‘not a. judgmfent, and was merely.an order as distin- 


guished from a judgment. I gather from this that he 


was of the opinion that it was not a judgment, but 
- whether he meant it was an order as defined in section 2 
of the Civil Procedure Code, or whether it was merely 


a direction to one of his clerks, I am not quite sure. . It 


-cannot, I think, possibly be an order. as: defined in 
section 2, because that definition says that an order is — 


a formal expression of any decision of a Civil Court and 


this diary note is certainly not a formal expression of 


anything. It is a direction toa clerk So far as it can in 
any way be said to be an order, | 
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*! When the Judge had these two applications before’ 


him, he had-to dispose of them both, by rejecting one 


or allowing one, wholly or in part. Ife rejected the. 


application for extension’ of timegand allowed the appli- 
cation for a final decree for sale, then the formal expres-. 
sion of his decision would ‘come out in the form of a 


final decree for‘ sale, and there would be no order as: 


defined by séction 2. at all. ‘Section 2 defines a \judg- 


ment as the statement given by the Judge of the grounds. 
of a decree or order. As*f:understand' this note the’ 
reason for which he decidéd'to pass a final decree was. 
that he was riot disposed to give any enlargement of: 


time, the indulgence that the first defendant asked for. 
The preliminary mortgage decree having been passed, 
if no extension of time, was: allowed and the decree- 
holder asked for a final decree for sale, the final decree 
for sale would issue. The plaintiffs’ right to apply for 
a final decree for sale arises from the prelinainary decree 
for sale, and I am unable to see what the diary note 
can be except a judgment, which forms the basis of the 
final decree for sale because it gives the reason—very 
perfunctorily and incompletely, but still the reason— 
for allowing the decree-holder’s prayer-for a final decree 
for sale. I have ‘been referred to Ranga Raju v. 
Ethirajammal (1). This was referred to in Rama- 
chandra Rao v. Rattayya (2), and, it would’ appear, 
dissented from. In any event it is a Ruling of a single 
Judge only ; so far as I understand it, in this case there 
had been a preliminary mortgage decree and an -appli- 
cation for.a final decree for sale which was objected 
to by the judgment-debtors. The Subordinate Judge 
directed the final decree to be drawn up, and the 
ae Judge appears to have found that - this 


“ provisional order ” could be appealed against in a 


(1) (1929) LLB. 33 Mad, 155, . (2) (1933) LLL.R,57 Mad, 437, 
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miscellaneous appeal. . With ‘respect, in the ordinary 
way this would not be aformal expression of the decision 
of a Civil Court ; the formal expression of the Court 
would come out in the final’ decree itself, and if the. 
direction to draw up a final decree was regarded as a 
formal order, it is not one of the orders appealable. 
against under Order 43 of the Civil Procedure Code. 
.Lhave.been referred to some other cases which 
are-not of ‘much help because they date froma time. 
when there was no such thing-as a final decree for sale. 
Its place was taken. by what was known as an “ order: 
absolute ’ under the Transfer of Property Act. There: 
is one case, however, Chhaganlal Sokarlal v. Jayaram 
Deoraj (1), which is of interest. That was a case in: 
which there was a preliminary mortgage decree, and. 
application was made for the final decree for sale. 
The Court wrote: “the defendant does not appear. 
Decree for sale made absolute.”, but, as a matter of 
fact, no final decree was ever formally drawn up.’ The 
Court, however, decided that it was really only a formal 
defect, and acted as though a final decree: for sale had. 
been passed on the day that the direction for it to be 
passed was made. This, I take it, must have been done 
because the provisions of Order 20, Rule 7, says that a 
decree shall bear the date of the day on which judgment. 
is pronounced. In my opinion,:the diary note of 
the 8th May must be regarded as a judgment. -The 
decree which has no date of its own must, by virtue of 
Order 20, Rule 7, be held to be dated on the day on 
which judgment was pronounced, i.e. the 8th™May,, 
1935, and this being so, the application for execution. 
was time-barred. I set aside the decree of -the lower- 
appellate Court, and restore that of the trial Court. 
The first respondent shall bear the costs throughout ;- 
advocate’s fee three gold mohurs, . | 
Gy (1926) 1L.R. 51 Bom. 125. 
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Before Mr. Justice Ba U. 


THE BENGAL NATH CO-OPERATIVE 
SOCIETY LTD. 
7 ae 4 . 
- KALI KUMAR NATH anp ANoTrHER.* 


Co-operative society, unregistered—Loan by the society—Sutsequent registr 
of the society-Paymént of part principal and interest by debtor before and 
after registration—Confirmation of. fransaction—Suit by society torecovey 
loan— Jurisciction of Civil Court—Co-operative Societies Rules, Rule 15. 
An unregistered society lent money to the respondents and thereafter was 
registered under the Burma Co-operative Societies Act. Both before and after 
the registration of the society the defendants made certain payments toward 
the principal-and interest and then stopped payment. They were sued by the 
society, 3 ; ‘ 
Held, that the Civil: Court had jurisdiction to entertain the suit and that 


Rule 15 of the Burma Co-operative Societies Rules, 1931, did not bar the juris- 


diction; that the payments by the defendants to the society after registration 


confirmed the transaction entered into by them before registration and it was 


binding on them.. 
*, 


Dacca Co-operative ludustrial Union Ltd. v. Dacca CoBperative Sankhya 


Silpa Samity Ltd., A.LR. (1938) Cal. 327 ; Maung Kyaw Tha v. The Co-operative 


Town Bank, Henzada, [1937] Ran. 399; In re Thomas, 14 Q.B.D. 379, 


referred to. : ; 
Be Gi Sanyal for the applicant. 
P. K. Basu for the respondents. 
Ba U, The undisputed facts of the case are 


these : The defendant-respondents borrowed a sum of 
Rs. 140 bearing interest at the rate of Rs. 1-4 per cent 


per mensem from the plaintiff-appellant Society on the 


4th January 1936, on the exhibit bond. At the time 


of the*loan the Society was not registered. A few 
months later, that is on the 23rd July 1936 the Society 


was registered under the Burma Co-operative Societies 


Act. Both before and after the registration of 
the Society the defendant-respondents made certain’ 





* Civil Revision No. 362 of 1938 from the judgment of the Assistant District 
Court of Bassein in Civil Appeal No. 34 of 193s. 
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avnnens towards: the principal: ee interest and then 
they stopped making any further payments. aad a result 


Co-opzra- thereof the present suit was instituted. 


TIVE 


Socerr 
Lr: *- 


The ‘main defence’ pleaded ‘by: the: defendants” 
respondents was that as the Society became entirely a 


Kati Kumar different legal entity after its registration it could not 


Natu, 


paren 


Ba U, J. 


sue for recovery of the debt in question, « This-defence | 
‘wassaccepted by both the lower Courts and the suit, 
was dismissed with costs. In: accepting this -defence 

the. learned Judge of the lower Appellate Court said : 


“Now, on 4th January. 1936, when the joan was alleged to. have , 
baer? tiade and: the Bond marked as Exhibit A was executed the. ‘ 
plaintiff-appellant iely, which has filed the present suit had no. 
legal existence, it having come into existence only on 23rd July : 
1936, when i, -wagwregistered. As ‘such the plaintiff- appellant. 
Society cannot file the present suit unless it can be shown that. 
there was a novation of the contract, for obviously the Society w vher, 
registered cannot ratify the contract * * * * In thé eyéuof: | 
the law the. plaintiff- appellant Society, which has filed the - present 
siiit'is a stranger. to the contract. * * * * So the plaintiff. 
appellant can only succeéd in the presént suit if under the circum:* 
stances of the case it can be held that a stranger to the contract 
can sue, or, in the alternative, it cin be shown that subsequent’ to 
the registration of the Society there was a novation of contract.” 






The learned Judge added that there was no evidence 
to prove that there was a novation of the contract. He 
further held that even if there was evidence to prove a: 
novation of the contract the suit must be dismissed as’ 
the jurisdiction of the Civil Court to entertain and try? 
a‘suit of this nature was barred under Rule 15 of. the. ~ 
Burma: Co-operative Credit Societies Rules of 1931. 
If “support of the second’ finding the learned Judge’ 
' relied on the case of Dacca Co-operative Industrial Union 
Lid. v. Dacca Co- -operative Sankhya Siipa Samity Ltd;- 
aud others ee . en 





= 7 ALR. (1938) Cal. 327. 
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* [have read this case and I regret ‘to say." “that -this: 

case does not in any ‘way support: the view of - Te - 

Jearned Judge. ° “What the learned’ Judge said is this’/' co:orzra-: 


¢ TIVES 
Migg ‘Gispute i ig filed before the Registrar, ‘he ‘can’. do. an 


1989" ¢ 


"BENGAL 
Nat 
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three things ; i i. ancy 
. @ He can. if he so. chooses decide it himself ; coe ao» Kaur Komard 
2 ae may ‘decline ‘to adjudicate simpliciter.._ In that case. ee 
the parties ate. left to thei notmal remedy in the Civil, BA. Uy Je 
Court ; or, os ; RARER i 
(ii he may decline to’ adjudicate: ‘himself, but'at the same: 
“ged time think thatthe matter is fit for ‘ arbitration.’?’” 


This shows , that. the jurisdi tion of the Civil Court-is 
not ousted, as imagined, by the learned. Judge of the: 
lower “Appellate Court. *s 2 

Ihave read the Burma Co- operative ‘Societies Aét 
-and the rules framed thereunder and TI must confess: 
that I have not comé across any section or any rule 
_ which clearly indicates that the jurisdiction of the Civil ' 
Court is barred to try a suit of this nature. All that 
Rule 15 says is that, 

“Every Gispute touching the business. of a eps 


soeiety— 
(a) between niembers or past ena of the sobiety or: 


persons claiming through a member or past member, or - 

--(b) between a member or past member or persons so clainis- 

eae ing and the committee or any officer of the society; - 
shall. be referred to the Registrar.” - 

It does not show what is to Happen 4 if a dispute is not. 

referred to the Registrar.* This is also the view of. 

Mosely J. with regard to the aforesaid rule. for he 

says: me 

' “There is no provision in Rule 15 of the Burma Co-operative. 

- Societies Rules, 1931, framed under section 50 (2) (i) of the Co-: 

operative Societies Act, expressly barring the juris“ictioa of -civil' 


~ 














.*: But for cases where the dispute "as been relerred to the Registrar and thei 
jurisdiction ofthe Civil Court is barred by implication sce da Ran. 56.- 
{F.B.)—Ed. 


80 


1939 
BENGAL 
Natu 
Co-OPERA- 
TIVE, 
Society 
Lyrp: 


Ver 
‘KALI Kumar 
NATH.. 


Baw, J. 


RANGOON LAW REPORTS. [1940 


_ Courts in relation to. proceedings of the Registrar or arbitrators in 


the same way as the jurisdiction of civil Courts is barred with 
respect to matters connected with the liquidation of a society.” 
[Maung Kyaw Tha v. The Co-operative Town Bank, 
Henzada (1).] 


That leaves only one question for decision and the 
question is whether the plaintiff-appellant Society has 
become a legal entity entirely different from the one it 
assumed before its registration and if so whether it can 
file the present suit. Answering this question in the — 
negative the learned Judge relied mainly on section 196 


- of the Contract Act and the cases decided thereunder, 


It is, in my opinion, unnecessary and in fact 
unprofitable to deal with all the cases cited by the Judge 
of the lower Appellate Court for the facts of the present 


case are entirely distinguishable from the facts found 


in those cases. In every one of the cases relied on by 
the learned Judge of the lower Appellate Court what is 
clearly found as a fact is that the plaintiff for whom}the 
contract was to be made by another person was not {in 
existence at the time the contract was made and that 
therefore the company that had come into existence 
could not ratify the contract but in the present. case 
what is clear is that the Society was in existence and 


‘that it was the Society that lent the money in question 


to the defendant-respondents. but only subsequently 
it was registered and even after registration the 
two defendant-respondents continued making some 
payments towards the principal and interest. In these 


‘circumstances what is in my opinion applicable is the 


case of In re Thomas Ex Parte Poppleton (2):the head- 
note of which is in the foilowing terms : 


“In 1881 seven persons formed a loan society, and when 
business, was commenced their members had increased to twenty.’ 


(1) [1937] Ran, 399. (2) (1884-5) 14 Q.B.D. 379. _ 
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In June, 1883, the society was registered under the Companies 
Act, 1862, with the knowledge and consent, of all the members. 
In 1881 the society advanced £100 to a borrowing member, 
repayable by monthly instalments, and he duly paid the instalments 
as they fell due until December 1883, when he became bankrupt :— 
Held, that.under the circumstances the inference was, that 
all the members had, either expr essly or by acquiescence, mutually 
agreed that all the transactions of the society previous to its regis- 
tration should continue to be binding on the registered society; 


and, consequentiy, that the’ ueeistened abeiety ‘sould prove for the’ 


balance of the loan.” 


As I have pointed out the defeddantsesponstents 
made no objection when the Society was registered and 
in fact acquiesced to its registration and thereafter made 
- payments towards the principal and interest’ and that 
therefore it must be inferred that the defendant- 
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respondents agreed that the transaction entered into by — 


thém with the Society before its registration should be 


binding ' vpon them ante the Society after its regis-. 


tration. 

For these reasons, I set aside the judgment and 
decree of the lower Court and grant a decree for Rs. 120 
with interest at the rate of Rs. 1-4 per cent per month 
from the date of institution up to the date of the decree 


and thereafter at Court rate till realization. The costs’ 


of the plaintiff-appellant Society in all Courts will be 
paid by the defendant- respondents ‘ 
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aor Beforesin Ernest i. Goodman Ree Kt., Chief Justice, 
= and Mr, Justice’ Diinkley. 


orks MAUNG MAUN G' AND ANOTHER 
Vv: 
V. V. R. CHETTYAR FIRM. * 


Limitation —Time- bavndd aint ‘for ‘exdeution Notice to judgment’ 

+: :debtor—No-: appearance by judgment-debtor—Withdrawal of execution | 
application—Fresh afplication by judgment-creditor--Plea of limitation by ° 
judgment-debtor —Principle of res-judicata or estoppel nit applicable— 

_, Plaint an. declaratory suit --Plaint not an application to take step in aid of 

’ éxectition-" Suit” not an “appeal "or" application Civil Procedur e Code; 
50; 21,.7. 63— Limitation Act,s.'2 y art.182 (5). 


Where a. judgment-debtor is. Served: with’ notice, of an application for 
execution which is tittie-barred but the judgment-debtor does not appear and 
the judgment-creditor withdraws his application, the judgment-debtor is not 
precluded from raising the plea of limitation ina subsequent application for 
execution by the creditor. : 


_ Ma Tiny. Ko Ba Thel, [1939] Ran, 152 approved: a 

Bisseshury v, Maharajah Chunder Bahadoor, 10 W.R. 8 (F.B.); Genda Lal 
v. Hazari Lal, 1.L.R. 58 All..313 (F.B.) ; Subramaiui\ Vv. Raju Rajeswara, 1.L.R. 
40 Mad. 1016; Umed Aliv. Abdul Karim, 1.L.R.. 35 Cal. 1960, : referred to: 


Orders in execution proceedings are binding upon the parties” ‘thereto on 
principles analogous to those of res judicata ior of estoppel, but where an 
application does not fructify, the judgment-debto> is not debarred by the 
Priaciple of res judicata from raising-the question of limitation later. 

Mungul Pershad v. Lahiri, ILL.R. 8.Cai. 51 (P.C.) ; Ram Kirpal v, 
Rup Kumari, 1.L.R. 6 All-269 (P.C. ), referred to. 


A plaintin a-declaratory suit under O. 21, r. 63 of the Civil Procedure Code 
is not an application to take a step-in-aid of execution of the decree within- 
‘art, 182 (5) of the Limitation Act. Under’s, 2 of the Limitation Act “suit” does 
not include an appeal or an application anda declaratory suit under O. 21. r, 63 
of the Code may have to be filed in a Court other than the “ proper court for 
execution.” 


Hansraj v. Official Liquidator of Dehra Dun Co., LL.R. 54 All. 1067 (P.C.); 
Raghunandun v. Bhugro Lal,\.L.R.17 Cal. 268, referred to. 


Hasan Shah v Mohamed Mirza,1.L.R. 6 Luck. 234, distinguished. 





Maung Kyaw.) for the appellants. The second 
application by the respondent for execution was time- 
barred. The judgment-debtors, though served with. 





* Special Civil 2nd Appeal No. 47 of 1939 from the order ofthe Dist-ict 
Court of Thatén in Civ. Misc. Appeal No. 65 of 1938. 
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‘notice did not appear,and the execution proceedings Gea 
were closed at the instance of the respondent. When — MAUNe 
_the respondent applied for execution the third time the = 
appellants raised the point of limitation as to the cuerrvar 
‘previous, application. They were entitled todosoas 
the previous application did not operate as res-judicata 

against them. Unnoda Persad Rey v. Sheikh. Koorpan 

Ally (1); Ramsoonder v. Mostofee (2); Umed Ali v. 

Abdul Karim (3); Benul Doss v. Ikbal Narain (4) ; 

Raja Biswambhar v. Mahesh Sahi (5); Fateh Bahadur 

Singh v. Par meshivar Sahu (6).. 


“. Rauf for the respondent:: If an application for 
execution is made and the Court issues notice to the 
judgment-debtor who: does’ not.appear, the date of the 
“order closing the proceedings is ‘the date from which 
afresh period of limitation should be reckoned. 
P. A. Desai v. G. B. Kalkundri (7); Gulappa v. Erava 
-(8). In.Genda Lalv. Hazari Lal (9) the Allahabad High 
Court, and i in Ma Tinv. Ko Ba Thet (10) this Court, have 

taken the view that where a judgment-debtor does not 
appear in answer to a notice and the execution proceed- 
ings are closed, the judgment-debtor is not. debarred 
subsequently from raising the defence of limitation. 

_ After the withdrawal of the second application the 
respondent filed a declaratory suit under.O. 21, r. 63 
of the Civil Procedure Code. This is a-step in aid of 
execution within art. 182 (5) of the Limitation Act, 
“and limitation is saved thereby. See Hasan Shah v. 
Mohamed Mirza (11). 


(1) 1.L.R. 3 Cal, 518. " (6) LLL.R. 6 Pat. 694. 


(2) LL.R. 3 Cal. 716. (7) LER. 45 Bom. 453, 
(3) LL.R, 35 Gal. 1060, (8) L.L.R.46 Bom. 269. 
(4) 25 W.R. 249. (9) LL.R. 58 All. 313. . 
#8 1.L.R. 6 Pat. 277, (t0) [1939] Ran. 152. 


(11) 1.L.R. 6 Luck, 234, 237, 
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Pris ‘[Roserts, C.J. Cana“ plaint ” bean “ application” 
Legal within art. 182? Dunkley J. referred to Raghunandun 
ok Pershad v. Bhugro Lal (12) and Hansraj To v. 

CHETTYAR | Official Figuidator Dehra Dun Co. (2).] 
FIRM. 
Roserrs, C.J.—The respondents, the VV.R. 
Cheityar Firm, obtained a decree against the appellants, 
‘Maung -Maung and Ma The Yin Mai, in the Sub- 
‘divisional Court of Thatén on May 22,. 1931, for -the 
sum. of Rs. 1,270. They made an application’ for 
execution, but the attachment was. removed at: the 
instance of a third party, who claimed the paddy-land 
‘which had‘been attached as his own: property; and the 
‘case was closed on January 11, 1932. hoe Ga. 
On July 1, 1935, fresh execlition Ree were 
taken out; and the quéstion of whether these proceedings 
were time-barred was never agitated : notices were issuéd | 
directed to the appellants and were. served on them, 
but the respondent firm ~ discontinued the rece . 
on July 12, 1935. a 
A third application was made ee the. respondents 
-on June 28, 1938. It is quite plain that the period:of ° 
‘three years: within which application must be: made 
begins to run [in the words of Article 182 (5)] from 








a the date of the final. order ae, on an spolieatien made i in 
accordance with law to the proper Court tor execution or to’ take 
-some step-in-aid. of execution of the decree or order,” 


‘The learned ‘Subdivisional Judge seems to have eer: 
Jooked this provision in holding that the application 
‘was time-barred ; and on appeal to the District Coan 
this omission was tightly pointed out. 

But then there arises the further question as "" 
whether the application made on July 1, 1935, was time- 
barred, or rather whether the appellants could contend 





(1) LL.R. 17 Cal. 268. (2) LL.R. 54 All. 1067. 
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that it was, and asto whether once the respondents’ 
remedy was barred by statute the decree could be 
revived against the judgment-debtors. The learned 
District Judge was of opinion that the present appellants 
{respondents in the Court below) could not raise the 
matter at that stage : it is from this decision that the 
present appellants. have. appealed. 

Now, it is perfectly true that their Lordships of tie 
Privy Council have held. that orders in execution 
proceedings are binding-upon the parties thereto on 


principles analogous to those of res judicata, or of» 


estoppel [Ram Kirpal v. Rup Kuari (1); Mungul Pershad 


Dichit v. Grija Kant Lahiri (2)]. But. where-no order: 


for execution has been made the question of limitation 
appears to me to remain still open for determination. 
_ The principle involved was considered in Subramani 


. Ayyar v. Raja Rajeswara Dorai (3). In that case notice | 


. went, to the sons of a decéased._judgment-debtor to show 
cause why.they should not be brought on the record as 
“Tegal. representatives of their father, a decree-holder 


“having applied for execution by attachment and sale of 


properties in the respondents’ possession : they did not 
appear and an order was made ex parte against them: it 
-was held that they were not estopped from moving to 
set aside the. attachment on the ground that the 
“properties did not belong to the judgment-debtor. It was 
observed that the party who is sought to be affected by 
the bar of resjudicata should have notice of the point 
‘which is to be decided ‘against him and should have an 
opportunity of putting forward his contentions against 
such a decision. Again in Uméd Aliv. Abdul Karim 


‘Chapr ashi (4) it was pointed out that in Mungul Pershad 


Dichit v. Grija Kant Lahiri (2) their Lordships of the 


(1) (1883) LL.B: 6 All, 260. (3) (1916) ILL.R. 40 Mad. 1016. 
(2) (1881) LL.R. 8 Cal. 51. (4) (1908) .LL.R. 35 Cal. 1060, 
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'Privy-Council had declined to differ from a Full Bench 
‘decision [Bisseshur Mullick v. Maharajah Mahatab 


Chunder.. Bahadoor.(1\] in which it was held that the 
mere. service of notice on the.judgment-debtor to show 


-cause why.an execution should not proceed: after the 


decree. was barred was not a proceeding in execution 


' merely because the judgment-debtor did not come in 
and oppose it. In Genda Lal v. fazari Lal (2) a Full 


Bench of the Allahabad High Court held that where no 
objection to execution is taken -but the application for 


execution ‘does -not ‘fructify, the, judgment-debtor-.:. is. 


notidebarred by the: principle: of *es judicata from 


raising the question of limitation later. . The principles 
underlying these decisions have been applied in this. 
High Court in Ma Tin v. Ko Ba Thet (3), and I respect- 
‘fully agrée with the:.decision of my learned. brother in 
that case. .There must be orders. in the execution 


proceedings which bind the parties, before it can be: 


said that the. question of limitation has been’ finally 
‘disposed of; a mere’ application for execution. which i is- 
withdrawn | at ‘dismissed does not fall within the 


principle of the decisions of their bontstiiee of the Privy 
Sees to which I have referred.-: G 
-T have conie to the conclusion Hetetack that dnare: 


-4s-no rule‘of estoppel: nor application of the .principle: 
of res judicata which precluded the appellants here | 


ftom raising the contention that the. earlier Bee 


was time‘barred. 


Dr. Rauf urges that even if this is.so the vegoondeuts 


‘filed a suit on January 25, 1932, for a declaration. that. 


certain properties were those of the judgment-debtor. 
This suit was not disposed of till January, 1933, and it is 


‘contended that the second application for execution.is. 


(1) (1868) 10 W.R. 8 (F.B.). (2): (1935) LLL,R. 58 All, 313. 
~ (3) [1939] Ran.152. 
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thus saved from limitation since it was brought within 
the requisite period of three years, namely on July 1, 
1935. In other words, he says that the plaint in this 
suit is an application made in accordance with law to 
the proper Court for execution, within the meaning of 
Article 182 (5). He cites Hasan Shah v. Mohamed Amir 
Mirza (1) as an authority for. the proposition that a 
plaint in such a declaratory suit can be treated as an 
application under Article 182 (5). 

Now, the Chief Court of Oudh seems to be alone in 
taking this view: on the facts before them they held 
that the effect of the suit was to keep the execution 
proceedings pending till the suit was decided. . Even 
though the application in execution proceedings was 
ordered to be ‘filed’? they held that this was nota 
final decision in respect of it. 


In the present case, however, the execution proceed-. 


ings had been brought toan end at the instance of the 
decree-holder himself on january 11,1932. They were 
not “pending ” when the suit was filed on January 25 ; 
on the contrary the application for execution had been 
dismissed. 
Apart from this, section 2 of the Limitation Act 
declares that “ suit” does not include an appeal or 
an application. A “suit’’ is a proceeding which is 


instituted by the presentation of a plaint and is in its. 


nature different from an “ application made ” under the 
Limitation Act. [ See Hansraj Gupta v. Official 
Liquidator of Dehra Dun Company (2).] Again the 
application which is to save limitation under Article 
182 (5) must be made “to the proper Court - for 
execution.” 2 . 
Nov, if-a suit is brought for a declaration under Order 
XXI rule 63, the extent of the Courts’ jurisdiction will 


(1) (1930) LL.R. 6 Luck, 234. - (2) (1932) LL.R. 54 All, 1067 (P.C.) 
7 : 
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be the governing factor in eciding whether to bring it 
in the same Court as that which had cognizance of the 
execution proceedings ; it will be a matter of chance 
whether it is brought in the proper Court for execution 
or not. I cannot therefore hold that such a suit should 
be treated as an application under Article 182 (5) and in 
the circumstances of the present case I am satisfied that 
the respondents’ contention is ofsno weight and that 
this appeal ought to be allowed. I concur with the 
order proposed by my learned brother with regard to 
costs. , 


_ DunkLEY, J.—The final order passed on Execution 
Application No..63 of 1931 was:passed on 11th January, 
1932, and it was to the effect that the application was 
dismissed at the request of the advocate for the decree- 
holder. The next application was Execution Appli- 


cation No. 42 of 1935, which was filed on Ist July, 1935, 


Consequently, on the face of it, this application was 


time-barred. Objection on this ground was not taken at 


the time by the judgment-debtors, who did not appear. 
In fact, the record of Execution Application-No. 42 of 
1935 shows thatall that was done on that application was 
to issue notices to the judgment-debtors, and on the day 
fixed for the return of these notices, the advocate for 
the decree-holder asked that the case might be closed 
and it was closed at his request. The objection that 
execution of the decree is barred by limitation has been 
taken by the judgment-debtors in the third application 
for execution, No. 25 of 1938, and the learnéd District 
Judge on first appeal has correctly appreciated that the 
question for decision is the application of the principle 
of res judicata tc execution proceedings, I have 
recently dealt with this question in Ma Tin v. Ko Ba 
Thet and another (1), the report of which was not 





(1) [1939] Ran. 152, 
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we 


available to the learned District Judge, ‘and the 


arguments which we have heard in the present appeal 


shave served to convince me of the correctness of my 
judgment in that case. I relied mainly on the decision 


-of a Full Bench of the Allahabad High Court in 


Genda Lal v.. Hazari Lal (1). Part of the head-note of 
‘the report of that case reads as follows : 
igi: 

“If the judgment-debtor does not. appear and: offer any 
-objection, and the Court had issued notice on the supposition that 
’ the application for execution was in time, no occasion arises for the 

‘Court to enter upon an inquiry as to whether the application is or 
4s not barred by time. A mere order that the decree should be 
executed, which under. Order XXI, rule’ 23 (1), has to be 
automatic, cannot be regarded as a definite adjudication, ' as 
between the decree-holder and the judgment-debtor, of any 
‘objection which might have been raised if the judgment-debtor 
had appeared, so as to operate as a bar by iniplication at‘all 
‘subsequent.stages of the proceeding. Ifthe application does not 
fructify and is struck off, there is no bar of ves judicata against 
‘the judgment-debtor. If, on the other hand, some further Step is 
taken, which amounts to. the application for execution fructifying, 
‘s0 as to become analogous to a suit being decreed, then the 
judgment-debtor would be barred by the principle of res judicata 
from raising the question subsequently.” 


Now in application No. 42 ‘of 1935, even if the 
| judgment- -debtors had appeared in response to the 
notices, they would have had no opportunity of raising 
an objection because on the day fixed for _ their 
‘appearance the application was withdrawn by. the 
--decree-holder. Hence the principle of res judicata has 
-no application to the present matter, and it is opén to 
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the judgment-debtors to object to execution on ‘the ) 


-ground that it is barred by limitation. 
. For the decree-holder it is argued that Execution 
‘ Application No. 42 of 1935 was made within time, and for 








(1) (1935) LL.R.58 All, 313. 
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this purpose reference is made to Suit No. 8 of 1932 of 
the Subdivisional Court of Thatén. This was a suit. 
under the provisions of Order XXI, Rule 63, of the Civil 

Procedure Code, which was brought by the decree- 
holder after the attachment in Execution Application 

No. 63 of 1931 had been removed and the execution 

application had been dismissed. The plaint was filed on 

25th January, 1932, and the suit was finally decided on 

12th January, 1933. The argument is that a plaint ina 
suit under Order XXI, Rule 63, is an application to take 
a step-in-aid of execution of the decree, within clause 5 
of Article 182 of the Limitation Act, and that if the 
plaint is filed in the proper Court for execution then. 
such a suit satisfies completely the conditions of clause 5: 
of Article 182, so that the date of the final judgment 

in the suit forms a fresh starting point for the running 
of time under that clause. Reliance is placed on the . 
case of S. Hasan. Shah v. Mohamed ‘Amir Mirza (1), 

but that case is readily distinguishable because the 

ratio decidendi of the learned Judges is to be found 

at the close of their judgment,'where it is stated : - 


“We are of opinion that the effect of such a. suit (under 
Order XXI, Rule 63) is to keep the execution proceedings which 
have given rise to it pending till the decision of the suit. If 
the suit succeeds, proceedings continue. If the suit fails, the 
proceedings fail simultanecusly. The order cancelling or main- 
taining an attachment is liable to be affected by the resuit of the 
suit. This is clear from the terms of rule 63 itself. If that is 
so, it follows that an order cancelling or maintaining an attach- 
ment becomes final only on the date of the disposal of the suit. 
In this particular case what the Court did was that it ordered the 
application to be ‘filed’. This we ate unable to construe ‘as a: 
final decision of the application.” 


Consequently, what the learned Judges really held- 
was that there. was no “final order” on the execution. 





(1). (1936) 1L.R.6 Liick. 234, 
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application until the suit under Order XXI, Rule 63, 
had been decided. With the greatest respect, that was 
undoubtedly true in the case before them ; but if this is 
to be taken as a general’ proposition of law applicable in 
every instance in which a suit under Order XXI, Rule 
‘63, is filed, then, in my opinion, it is too broadly stated. 
A suit under Order XXI, Rule 63, cannot keep the 
execution proceedings .pending when there has been a 
definite order of the executing Court dismissing the 


execution application; in such a case, if the decree-. 


holder succeeds in the suit he will have to file a fresh 
application’ for execution and re-attach the property. 
In the present case Execution Application No. 63 of 
1931 was dismissed by: the Court at the request of the 
decree-holder. 

I am prepared to concede that a suit omden Order 
xX Rule 63, is a step-in-aid of execution, but, with 
the greatest respect, I am unable to agree that a plaint 
can be treated as, an application, within the meaning 
of clause 5 of Article 182, This construction appears 
to me to be contrary to the express provisions of the 
Limitation Act, section 2, sub-section (10) .of which 
enacts that in the Act, unless there is anything 
repugnant in the subject or context, “suit” does not 
include an appeal or an application. A suit meansa 
civil proceeding instituted by the presentation of a 
plaint [Hansraj Gupta and others v. Official Liquidator 
of Dehra Dun, eic., Company (1)]. Nor am Table to hold 
that the filing of such a suit can be an application to 
the proper Court for execution when the filing of the 
suit in the Court which has jurisdiction to execute the 
decree or in some other Court must depend upon the 
“fortuitous circumstance of the value of the attached 
property. In Raghunandun Pershad and another v. 
Bhugro Lal (2) a Bench of the Calcutta High Court 

(1) (1932) I.L.R, 54 All; 1067, 1074. (2) (1889) I.L.R. 17 Cal. 268. 
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held that clause 4 of Article 179 of the Limitation Act. 
of 1877 (now clause 5 of Article 182) contemplates an 
application made i in the course of execution to the Court. 
whose duty it was to execute the decree, and cannot be: 
taken to include-a suit to have an order in a claim. case: 
set aside. . With all due respect, this is, in my opinion,. 


the correct interpretation of the law. « 


Hence execution of the decree obtained by the: 
respondent against the appellants in Suit No. 23 of 1931 
of the Subdivisional Court of Thaton is. barred by 


“limitation. This appeal is therefore allowed, the 


judgment and decree of the District Court of Thatén in. 


Civil Miscellaneous Appeal No. 65-of 1938 are set aside,. 


and the order. of the Subdivisional Court of Thaton,. 
dated 11th August 1938, in Execution Application 
No. 25 of 1938, is restored. The respondent must pay _ 
the appellants’ costs in all Courts, advocate’s fee in this. 
Court five gold mohurs. | 
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Before Mr. Justice Mosely: 


TAN SIT SHAN ». U PO NYUN ann anoTueER, * 


Easenent—Right of way—Landlord.and tenant—Acquisition of right of way by : 


tenant on behalf of the landlord over hisown land—Unity of possession of 

dominant and servient tenéments—Possession of estates not COREE ETE 

Suspension of acquisition of right—Limitalion Act, s, 26. 
_ Atenant of one land cannot acquire, either for himself or on behalf of his 
landlord, a right of way as of right upon another land of hisown. An ease- 
ment is aright which the owner or occupier of eonahs jan ds posnesses 2 in reagent 
of certain other land not his own. 

Moodhoosoodun Dey v. Bissonauth Dey, 15 Ben. L.R. eek y Subba Rao Vv, 
Lakshmana Rao, 1,.L,R. 49, Mad. 820, referred to, i 

Where the dominant and servient tenements become _ united in possession, 
but the ownership of the two estates is not co-extensive or equal in validity the 
acquisition of-a right of bi is: not -éxtinguished but suspended for the time 
being. 

Tinkowrie Pathak v. Ram Gopal Pathak, 1.L.R. 50 Cal, 356, referred to. 


Ba Han for the appellant. 
Aung Gyaw for the respondent. . 
MosELy, J.—The ‘plaintiff-respondents, U Po Nyun 
and his wife, sued the defendant-appellant, Tan Sit Shan, 


for a declaration of aright of way and an injunction 
to restrain the defendant from obstructing it. They 


obtained a decree in the trial Court, which was upheld 


on appeal to the District Court. of 

The facts of the.ease.are that U 1Po Nyun and his 
father before him Have owned the mill-site shown as‘B in 
the plan exhibit A for sixty or seventy years. This land 
was leased to one U Chein for fifteen years. U Chein 
first erected a boat-building shed on it and twelve years 
later a mill, without obtaining a fresh lease. That mill 
was sold to Ban Swee Seng (Ban Shwe Sin) Company, 
of which the first plaintiff was one of the partners. 





* Civil 2nd Appeal No. 305 of 1938. from the judgment of the District 
Court of Mergui-in Civil Appeal No. 9 of 1938. 
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That Company was in possession of the mill for 26 or 27 


years up-to 1932, so the sale to them was in 1905 or 
1906. U Chein came on the land twenty-six years 
before them, that is in 1879 or 1880, and built the mill. 
in 1891 or 1892, and’ he and then after. his death’ his 
wife Daw Lu Ngon owned the mill for fourteen years 


before she sold it to Ban Swee Seng Company in 1905 
or.1906. The Company went into liquidation in 1932, 


and another pariy in 1934 bought the mill buildings and 
they were dismantled and taken away. The defendant 
bought from Ban Swee Seng Company at the same 
auction in 1934 the land shown in the plan as A, over 
which the road in question, marked CD, runs. --Ban 
Swee Seng Company had bought this land from the 
original owners some three years after they had bought 
the mill buildings. — Maung Chein, i.e., in 1908 or 
1909. 

The defendant has built a sibeiintinl granary at the 


" place marked by me as X in exhibit A, where the road — 


*CD debouches on the municipal road EF. 


_ Exhibit B, plan of 1901-2, shows that the road 


“existed in its present width and state in that year. 


The evidence showed that U Chein was exercising 
a right of way over this road since he built the mill-in 
1891 or 1892 for some fourteen years up to 1905 or 
1906, and that Ban Swee Seng Company. exercised a 
right of way over it-after that, from*1905 or 1906 until 
it bought the land on which the road stood in 1908 or 
1909, after which : ‘it continued to use the same’ road 
overits ownland. In all seventeen years user or at the _ 
most eighteen years user as of right over puptnet) s land 


was proved. 


Before U Chein’s time: “there was -adsniittedlly = 


‘footpath of unknown.width onthe same..site as this 


road. The plaintiffs claim.a right of way over.the whole 


" length of the road for a width of eighteenfeet. A right 
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of way is not denied, but it is denied in this appeal that 
a right of way for carts over a width of eighteen feet 
‘was acquired. The evidence, that of the plaintiff and 
his witness Za To (p.w. 2), goes to show that the road 
which led from the mill buildings to the municipal road 
was only used qua cart road after the mill was built. 
Both the plaintiff and U Za To say that the road was 
only.made into a cart road and a bridge built over the 
‘creek when the mill was built. When there was a boat 
_ shed on the land there was a foot path on the same 
alignment, but Za To makes it clear that it was then 
only a foot path, and it would seem that carts could not 
have used it before there was a bridge. 

A right of way is acquired under section 26 of the 
Limitation Act by-enjoyment by any person claiming 
title thereto as an easement and as of right without 
- interruption and for twenty years, - 

Although the Easements Act does not apply to 
Burma, no doubt the Court must have regard to that 
Act in considering the questions now under considera- 
-tion—Daw Gyan v. Maung Maung (1). 

It is the law that the possession of the tenant is the 
possession of the landlord,—Gayford v. Moffat (2), but 
a tenant of one land cannot acquire, either for himself 
or on behalf of his landlord, a right of way as of right 
upon another land of his own ; that is a principle of the 
English law repeated in section 4 of the Easements 
Act, which defines “ easement” as aright which the 
owner or occupier of certain land possesses in respect 
of certain other land not his own : See Modhoosoodun 
Dey v. Bissonauth Dey (3), and Subba Rao v. 
Lakshmana Rao (4). : 

No doubt the acquisition of a right. of way was 
not extinguished, but only suspended, by unity of 


(1) (1935) T.L:k. 13 Ran. 748, 752. - (3) 15 Ben. L.R, 361, 365, 366. 
- (2) (1868) 4Ch. 135, * (4) (1925) LLL.R.49 Mad. »20. 
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possession of the dominant and servient tenements, for 
the ownership of the two estates was not co-extensive: 
and equal in validity, the dominant tenement being held 
for a term of years only, the servient tenement in full 
tight of ownership, T inkowrie Pathak v. Ram Gopal 
Pathak (1). But there is no evidence oft guser after the 


‘mill went into liquidation. 


' The learned District Judge said: that although ‘the 
first plaintiff was a partner of the Company he was. 
always the owner of the land exhibit B, and used the | 


oad as such quite apart from the user of it by his. 
tenant, the mill company 





‘but itis clear from the 


- ‘evidence that the use of the road as a.cart road was by 


the tenant mill company and its customers only. 

For these reasons it appears to me that twenty years. 
uninterrupted user of the right of way claimed, i.é., of 
an eighteen feet cart road, was not proved on behalf of 
the plaintiffs, but only seventeen or at the most eighteen: 
years user was proved. This appeal must be successful 
and the plaintiffs’ suit dismissed with. costs in this. 
Court, advocate’s fee four gold mohurs. As, however, 
the defendant adduced what was undoubtedly shown 
to be false eviderice on a point never taken in the 
written statement, that the Company paid rent to the 
previous owner of the land exhibit A before the 
Company bought that land, the parties will pay their 
own costs.in the two lower Courts; 


(1) (1922)-LL-R. 50 Cal. 356. 
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Before Sir Ernest H. Goodman Roberts, Kt, Chief Justice, 
and Mr. Justice Dunkley. 


U THUSEITTA ». U BINDAWUNTHA. * 


Buddhist ecclesiastieal law—Deail: of wot tifa owner . of Sparing duit 
appointment of successor—Ownership of kyauug-daik in Sangha—Election 
of presiding rionk—Appoinlment of Committee by Sangha—Conmittee’s 
‘election on behalf of Sangha— Ceremonial unnecessary for election. 





Where the poggalika owner of a kyaung-datk dies without appointing a. 


successor or if he.has conferred the right to appoint a; successor. on a third 

party and that party has not exercised the power conferred on him, or has failed 

to cbserve the terms of the Bowes) the grpeeship of the ea Saal vests i in 

the Sangha at large. 
'. U Lhita vy. U Areseinna, [1938] Ran. 678, approv ed. 

U Zawtika v. U Kalyana, 1.L.R. 14 Ran, 566, referred to. 

It is open to the Sangha to appoint a small committee of their own to select 
and elect the presiding monk of a Sanghika kyaung-daik, and such committee 
can validly elect a.monk by a-:majority. Ceremonial regarding the attendance 
of a certain number of monks may be necessary for installing a presiding monk 
in his ae but not for the purposes of an election, 


p~ 209 €194)) 
Shu Maung for the cs eal 





: Loo Nee for the respondent. . 


_ Ropers, C.J.—This is an appeal which’ comes 
before us from the learned Judge in second appeal to 
determine matters connected with Buddhist Ecclesias- 
tical Law.. 

The facts are that U oy was ‘the presiding 
monk of the Nyaungbinkwin hyaung- daik and at a time 
when he was approaching death he desired to make 
certain about the appointment of his successor. Accord- 
ingly, the poggalika property was remitted to the 
donors, U Po Thet and U Hein, and they were asked 
to appoint, upon the death of U Yazeinda, someone 
who should be a worthy successor to him... Within a 


_. * Civil 2nd: Apppeal-No, 74 of 1939.from the judgment of District Court of . 


Hanthawaddy in Ciyil Appeal No. 13-of 1938, .- 
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week or two of this arrangement U Yazeinda died, and 
it is plain from the evidence before us that the donors 
disagreed as to who his successor should be and were 
themselves unable to boas out the task entrusted 


_ to them. 


U Po Thet is ore But his widow, Daw Set, has 
told us in the plainest terms that there was a disagree- 
ment in respect of this matter between her husband 


-and U Hein; and U Ngwe Hlaing, who is a physician 


residing at: Keonmare, gives evidence to the same 


effect. U Hein himself.says : 


“ After the. death .of the said. Sayadaw there was some 
difference between myself and U Po Thet regarding the appoint- 
ment of a presiding monk and so we agreed to abide by the 
decision of ‘Gana’ Sayadaws consisting of 38 Sanghas.” 


And it is quite clear that there was no decision 
communicated to U Hein or U Po Thet which could | 
have caused them to become reconciled, because 
U Po Thet died and shortly before his death he’ 


’ purported, acting by himself, to appoint the defendant, 


U Ejindawuntha, the presiding monk of the poggalika 
kyaung-daik, He was acting quite beyond his powers 
in attempting to do anything of this kind and those 


Sayadaws who believed that U Eindawuntha had been 


properly appointed must: have overlooked the fact that 
U Hein had an equal voice in the appointment of the 
presiding monk with U Po Thet and had by» no means 


concurred in what was being-done. 


That being so, the position at the death of 


" U Yazeinda was this: he was the poggalika owner of 


‘the kyaung-daik : and, as was pointed out in the case 


of-U Thita v. U Areseitina (1), the ownership of the 


kyaung-daik, upon the death of the original poggalika 





(1) (1938] Ran, 678. 
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owner, vests in the Sangha at. large, if the original 1%? 
poggalika owner has not’ either himself appointed his ori 
successor, or conferred the right to appoint a successor U Empa- 
on a third party. In this case, no doubt, the right to ~™""* 
appoint a successor had been conferred jointly upon R¢yFS. 
two persons, but they had failed to exercise that right 
and the position was that on the death of U Yazeinda 
the ownership of the kyauing-daik vested in the Sangha 
at large. 
There has been some confusion with regard to the 
selection because some of the learned Sayadaws who 
have addressed their minds téthe texts of the Vinayas 
in this connection. have reminded themselves that when. 
a person or persons is or are delegated to perform certain 
acts they cannot delegate again to other persons, but 
must perform the-duties delegated to them themselves. 
That is, no doubt, true in connection with such 
proceedings as may have taken place if the sanghas had 
met to make a report which U Po Thet and U Hein 
could act upon. But, quite different considerations 
arise when we have to consider, not a report of this 
character but.an ordinary election which takes place of 
a presiding monk when the poggalika owner of the 
kyaung-daik has died and the ownership of. the kyaung- 
daik vests in the Sangha. 
--In circumstances of such a kind, the only question 
which it is necessary to ask is this : Has there been a 
real, valid and true election by the Sangha as such ?. - 
They may elect, as it seems to us, in any way they 
choose, and the only matter about which we must be 
satisfied is whether the election was a real election by 
‘the whole of the Sangha. 
Now, ir this particular instance, thirty-eight monks - 
met. together, and, although. it is not of particular 
importance in connection with that meeting, it is, I 
think, interesting to observe that the.senior of them was 
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U Thanwara, who was known: as the Kyinigyaung 


W'THuaEtT Sayadaw., This representative gathering of monks 


U Brine 
WUNTHA. 


JROBERTS, 
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came to the conclusion that their numbers were too 
great to permit of a settlement being arrived at and that 
it would be better to entrust the matter to five persons 
who should represent them, who were called Nayakas, 
Of these five persons, one, U Zayanta, died and took 
no part in the proceedings. There were left, 


U Thanwara, U Wimala, U Ardiccaand U Letkhana, 


and -we have to decide whether those persons could 
validly and properly elect a presiding. monk of the 


-kyaung-daik. They at one time seem to have enter- 


tained the notion that they would leave the matter to 
the senior of their number, U Thanwara, but it is 
afterwards clear from the evidence that three of them 
met together and that U Letkhana was not present. 
U Letkhana was called for-the defence. He is the 
Aungmyintha Sayadaw and he thought that as the four 
Nayakas had submitted the matter to U Thanwara for 
selection by himself it was out of his hands ; in other 
words, he was a person who was not only willing to 
abide by the decision of U Thanwara but thought that 
his own services in connection with the election were 
no longer required. 

Of the other three, U Thanwara, who gave evidence 
upon commission and is described as a witness for the 
defendant, after giving a-long and careful account of all 
the circumstances, said at the conclusion of his 
coke: 

“I knew. before that if an appointment is made by a majority of 
the Nayakas Sayadaws it is valid.” ; 
In my view, his opinion is entitted to great .weight in 
this matter and it was’shared by the other two’ Nayakas 
‘who were present, U Wimala, ‘the first witness for the 
plaintiff, who ae that the appointment was valid 
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‘because those who made the appointment formed the 
majority, and by U Ardicca, who says it was finally 


settled that U Thuseitta should be the presiding monk _ 


of the said kyaung-daik. 

It is to be noted that ‘at this meeting three other 
Sayadaws were present. They took sufficient interest 
in the matter to come to see what was going on. ‘They 


made no protest, and at no time was it then suggested ° 


that because U Letkhana was unwilling to come and 
‘because U Zayanta was dead there was wanting any 
element in the validity of the election of the presiding 
monk of the kyaung-daik. ‘It is now urged upon us 
that the election of a presiding monk is of such an 
important nature’ that it is at least analogous to 


ceremonial. It is, of course, true that there are matters’. 


connected ‘with ceremonial, the validity of which is 
affected unless the requisite number of monks is 
present. But, in my ‘opinion, it is clear in this 
particular instance that, although there may have been 
-ceremonial contemplated at the time that the presiding 
monk was installed in his office, the question of his 
election by the Sangha isa plain question of fact and 
depends upon a consideration of the question whether 
the members of the Sangha were substantially in favour 
of his appointment. 

If we were to be driven to the. contrary: conclusion, 
it would be plain that there would be no answer to a 
‘case which might have arisen if the thirty-eight 
members of the Sangha had appeared and one’ of them 
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had dissented from the proposed appointment of er 
particular person: in those circumstances it would’ 


indeed be difficult to secure the election of a presiding 
monk, since «unanimity might not always easily be 
obtained : and I am satisfied that the action which. the 


members of the Sangha took in leaving the matter to’ 


several of the more senior of their number was not only 


» 102 


1939 


“RANGOON LAW REPORTS. [1940 


co wise-: one. raed. calculated to attain a -.measure of. 


U THUSEITTA unanimity . when’ there was a_ possible risk of disagree- 


Vee 
U EINDA- 


WUNTHA | 


ROBERTS, 
Cy, 


ment, but, that ‘such: unanimity was" aubetantially 
achieved; — 

There is no evidence at all that U Zaverits before 
his death. dissented from the appointment of the. 
appellant, and it is quite plain that all those who 
survived were ready and willing that he should be. 
appointed. 

In.those circumstances, it seenis to me that this 
appeal riust succeed and the suit of the plaintiff- 
appellant is decreed. As the parties are Buddhist 
monks, we think it proper to make no order as to costs. 


DuNKLEy, J.—I agree. As my learned brother 
Braund pointed out in U Thita and another v. 
U Areseinna and others (1), where a special power is 
grantéd, for its valid exercise the terms of the power 
must be strictly complied with. In the present case 
a-special power to appoint the successor of U: Yazeinda 
as owner of a poggalika kyaung-daik upon his death 
was granted by U Yazeinda to-U Po Thet and U Hein,. 
and the power was to be exercised jointly. . They could 
not agree as to the manner of its exercise. and, 
consequently, it was never exercised. They had no © 
authority to delegate. their power of appointment to any 
other person, and, therefore, the view which has been 
taken by the lower Courts that they delegated their 
power of appointment to the Sangha is an incorrect 
view. Clearly, when they were unable to exercise that 
power this poggalika kyaung-daik became, after. the 
death of U Yazeinda, sanghika property and was at the 
disposal of the Sangha generally. See U Zawtika v. 
U Kalyana (2). It was therefore the privilege and 
duty of the Sangha to elect the presiding monk of that 


(1) [1938] Ran, 678, 690. (2) (1936) ILL.R. 14 Ran, 566. 
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sanghika kyaung-daik, and the only question which fell 
for decision in this suit was whether such an election 
had been made by the Sangha, that is, whether the 
election of the appellant by the threé nayakas.did truly 
represent tite will of the Sangha. It has been suggested 
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that, when the sangha delegated to these five nayakas . 


the power to elect the presiding monk, only: the five 


nayakas acting together could make the election ; but | 


no text of the Vinaya which says. that under those 
circumstances the decision of the majority cannot 


prevail has been cited to us, and from the evidence of — 


the learned sayadaws themselves it is clear that the 
- texts to which they have referred are texts concerned 
with ceremonial matters which can only be carried out 
by a certain number of monks, ‘and the Vinaya lays 
down that in such cases the requisite number of monks 
must be present. But, in the case of an election, as 


my Lord has pointed out, an impossible position would . 


arise if the will of the majority should not prevail, for 

“a single monk by merely absenting himself from the 
election would render it impossible for anew presiding 
monk of a sanghika kyaung-daik to be elected. In my 
opinion, the evidence: in this case shows clearly that 
the election of the appellant was an election which was 
in accordance with the wishes of the Sangha generally, 
and, therefore, the appellant was properly elected’as 
the presiding monk of the kyaung-daik in suit. 
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‘efore Mr. Justice Mya find Mr. Justice Dunkley. 


AH PHUT AND OTHERS », THE BING.” 


# 


 Child-as witness—Cour?’s duty to test passa aa aire answer— 


_ Affirmation or oath -{o0 be administered to child—Absence of affirmation 
or oath—Admissibility of evidence—Weight to be given—Confession of a 
co-accused—Evidence: Aci, ss. 30, :118—Caths Act, ss. 6, 13. 


When a child is called as a witness the Court must satisfy itself by ana 
ing the child that the child is capable of understanding the questions put to 


chim and of giving rational answers. ‘ Although a child must be sworn ‘or 


affirmed before giving evidence, nevertheless, if the child gives evidence without: 
being sworn or affirmed, the evidence is stil! admissible ; but it is for the Court 
to decide what weight may be given to such unsworn testimony, and the 
evidence of a child must always-be receiyed with great caution. 


Budha-v, Empress, (1887) P.J. Cr. No. 31; Fatu v. King-Emperor, 6 Pat. LJ. | 
147 ; Re G.C. Venkadn, 1.L.R. 38 Mad. 550 ; King-Emperor v. Maity, 24 C.W.N, 
767 ; Queen v. Sewa Bhogta, 14 Ben. L.R. 294 ; Queen-Empres v. Shava, 1.L.R. 
16 Bom. 359, referred to. ; 

The confession of a co-accused can only be treated as lending assurance to. 
other evidence against the co-accused.; it cannot be relied upon as ‘the main 
evi 





Ming Moa v. The tor, [1938] Ran. 30, approved: 
Kyaw Zan for the appellants. 
Tun Byu (Government Advocate) for the Crown, 


“Miva Bu and DunkLEY, JJ.--The three “appellants 


have been convicted by the learned Sessions Judge of © 
-Mergui of an offence under section 396 of the Penal 
Code, and the appellants Ah Phut and Lan Taung have 
been sentenced to death and the appellant Sa. Khon 
has been sentenced to undergo seven years’ rigorous 
‘imprisonment. 


At.the beginning of the hearing of these’ appeals, 
learned. counsel for the appellants urged that the 


evidence of Ma Shwe Tun May (p.w. 3), a x aged 





Timinal Appeals Nos. 388 to 390 of 1939 from the order of the Sessions By 
Judge of Mergui in Sessions Trial No. 6 of 1939. 
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_ eight years, was” “not aagiesible because she had tok 8 
“Been sworn or affirmed, and it is clear that the learned 4# sren 
Sessions Judge deliberately refrained from administering Tae Eve, 
an.oath or affirmation to Ma Shwe Tun May on the Mya Bu 
ground of her tender years, and itis therefore necessary Dovxcer, Il. 
that we should make: some observations for the "| 
guidance of the learned Séssions Judge regarding the 
manner in which 2 child of tender years, who has been | 
called as:a witness, should be treated by the Court. 

Under section 118 of the Evidence Act: 


“ Ail persons shall be competent to testy, inless the Court 
considers that they are prevented from understanding the 
questions: put to theni, or from giving rational answers to ‘those 
questions, by tender years, extreme old age, disease, whether of | 
body or mind, or any other cause of the same kind.” 


Consequently, when a young child is called as a witness 
-the first step for the Judge or Magistrate to take is to 
satisfy himself, by questioning the child, that the child 
is a competent witness within the meaning of section 
118 of the Evidence Act. Under sections 5 and 6 of 
the Oaths Act, 1873, every person who is examined as 
a witness shall make ap oath or affirmation and there is 
no exception in the case of a child. of tender years. 
Therefore, if the child is adjudged to be a competent 
witness, an oath or affirmation must be administered 
to the child before he is examined. 

Inthe present case learned counsel for the appellants, 
in submitting that the evidence of Ma Shwe Tun May’ 
is inadmissible on the ground that she was advisedly 
neither sworn nor affirmed, relied upon the case of Deya 
v. King-Emperor_ (1), the headnote of which reads 
as follows : , a 


sd Section 6 of the Oaths Act (X of 1873) eer aes requires 
that no person shall © testify as a witness .excepi on. Gath or 





(1) 9 L.B.R: 88. 
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affirmation, and notwithstanding section 13 of the same Act, the 
evidence of a child is inadmissible if it has advisedly been recorded 
without any oath or affirmation.” 


In coming to this decision the ested Judges professed 
to follow two décisions of the Allahabad High Court, 
namely, Queen-Empress v. Maru (1) and Queen-Empr ess 
v. Lal Sahai (2). With the greatest respect, the second 
case is no authority for the proposition advanced, for all 
that was decided in that case was that the evidence ofa 
child could not be recorded without administering to 
him an oath or affirmation. The decision in Queen- 
Empress v. Maru (1) has been overruled in Emperor v. 
Dhani Ram and another (3). In our opinion, the 
provisions of section 13° “of the Oaths Act are so- plain 
as to admit of no misunderstanding. They are as 
follows : 
“ No omission to take any oath or make any affirmation, 

shall invalidate any proceeding or render - inadmissible 

any evidence whatever,” 


The word “ omission ” is used in the section without’ 
any qualification and, consequenily, it must be held to 


include any omission whether that omission was 


deliberate. or inadvertent. This is the view of the law 
which is now taken by all the High Courts. [See The 
Queen v. Sewa Bhogta (4), King-Emperor v. Sashi 
Bhusan Maity (5), Queen-Empress v. Shava .(6),' Re G. 
China Venkadu (7), Fatu Santai v. King-Emperor (8) 
and Budha v. Empress (9).] ‘It is therefore clear that 
the word “ omission’, as used in section 13 of the 
Oaths Act, includes any kind of omission and is not 
restricted to accidental or negligent omissions, Hence, 





(1) 1888 1.L.R, 10 All. 207. (5) 24 C.W.N. 767. 
(2) (1888) 1.L.R. 11 All. 183. (6) (1891) LL.R. 16 Bom. 359, 
MS) (1915) LL.R. 38 All. 49. (7) (1913) LL.R, 38 Mad, 550. 
(4) i4 Ben. LR. 294, (8) 6 Pat. LJ: 147. 


(9) (1889) PR. Ci. No, 31. 
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although a child must be either sworn or affirmed 
before giving evidence, nevertheless if the child gives 
evidence without making an oath or affirmation his 
evidence is still admissible ; but, as learned counsel for 
the appellants has pointed out, it is for the Court to 
decide what weight may be given to such unsworn 
testimony, and the evidence of a child must always be 
received with great caution. We do not propose to 
place any reliance on the evidence of Ma Shwe Tun ue 
in this case. 

The appellant Sa Khon made a confession, and i in 
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the course of his judgment the"learned Sessions Judge ° 


said : 


“ The main evidence for the prosecution is that contributed by 
‘the accused Sa Khon in his confession recorded by the Second 
Additional Magistrate, Mergui, on the 12th December 1938.” 


How the confession of a co-accused can be the main 
evidence in a case we are unable to understand. It is 
the weakest possible kind of evidence, which can only 
be taken into consideration against the co-accused by 
‘reason of the provisions of section 30 of the Evidence 
Act. It is not given upon oath and it is not tested by 
cross-examination. The correct view of the confession 
of a-co-accused has been laid down by Mackney J.-in 
Maung Mya and another v. The King Uh the head- 
note of which is as follows : 


* Section 30 of the Evidence Act provides that the Court may 
take the confession of a co-accused person into consideration 
against the other co-accused, that is to say, that the Cotrt can 
only treat a confession as lending assurance to other evidence 


against a co-accused.” 





“Comseanontly, the confession of Sa Khon can, in this 
case, only be used for the Per nass of Rome one 


pete amanda 





(1) [1938] Ran, 30. 
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the evidence given by the witnesses upon oath. For 
that"purpose the confession of the appellant Sa Khon 
is, in our opinion, practically valueless. It is only 
necessary to read: the confession fo see that Sa Khon 
has made it in such a way as to exculpate himself as | 
far as possible, and for this reason its truth is open’ to 






_ the gravest doubt. 


[Discussing the evidence their Lordships altered 
the convictions to convictions under s. 394 of the Penal 
Code and reduced the sentences to seven years except 


_in the case of Sa Khon.} 
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APPELLATE CRIMINAL. 


Before Sir Ernest H. Goodman: Roberts, Kt., Chief J Fustice, 
and Mr. Justice Spargo. 





PO MYE v. THE KING.* 7 rid 
: . July 11. 
Right of private defence—Accused defending another person from harm— 
Exercise of right of private defence, extent of —Causing of more harm than 
is necessary-—Death of assailant—Intention of accused, to kill—Offence 
culpable homicide not amounting to murder—Penal Code, ss. 97,99 ; Excep- 
tion 2 to s. 306. - . a a 


If a person in exercising the right of defending the body of another person 
against any offence affecting his body, in fact does no more than exercise such 
right he commits no offence ; but if he exceeds that right and kills the offender 
‘when it was in fact unnecessary to kill, then under the 2nd Exception to s. 300 
of the Code it is still a lesser offence than murder if the intention of the accused 
was to do no more harm than he believed necessary in the exercise of his right. 
Even though there was’a reckless criminality in the act the case would fall 
within the Exception if the right of private defence was the only impulse 
operating i in. the mind of the accused, and he did not kill witha ies motive 
in the purportéd exercise of his right. 


B.C. Paul for the appellant. 
Myint Thein (Government Advocate) for the Crown. 


Roserts, C.J.—The appellant, Nga Po Mye, was 
convicted by the learned Additional Sessions Judge at 
Bassein of the murder of Tun Sein at Ywathitkan 
village on the 2nd February last, and was sentenced to 
death under sections 300/302 of the Penal Code ; we 
have quashed the conviction and set aside the death 
sentence ; but we have substituted therefor a convic- 
tion for culpable homicide not amounting to murder 
under section 304, Part I, snd a sentence of ten years’ 
rigorous imprisonment. Having passed these orders, 
we have taken time to GouBie er _ judgment aoe our 
reasons. 

The appellant is the brother of Po Myit, and on the 
evening of the 2nd February Po Myit called at the 
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house of the deceased at about 8 p.m. and went away 
with him; according to Tun Sein’s widow, they were 
apparently on friendly terms, but at about nine o’clock 
they were seen in the village by a man named Tin Gyi. 

Po Myit and Tin Gyi give different versions of what 
then occurred. 

Tin Gyi says Po Myit was drunk, but he does not 
know if deceased was drunk. Po Myit asked “ Who 
are you ?” and Tin Gyi replied “‘It is I” and Po Myit 
chased him with a knife. 

‘Tin Gyi ran away but pulled a yoke pin from.a cart : 
near by with which to defend himself and he turned 
and struck Po Myit, and then turned again and ran up . 


the steps on to the front verandah (or panachut} of the: 


house of a neighbour Tun Myat. Po Myit pursued 


him again, and’ behind Po Myit was gun ‘Sein, 


pursuing Po Myit. 
Tin Gyi climbed up tothe house. As he got to the. 
kitchen he looked round, and Tun Sein the deceased. 


struck Po Myit with a cart prop from behind. Then . 


the appellant rushed up and stabbed deceased..- 
Deceased’s wife intervened saying “ You will make 
a mistake: It is Tun Sein.” The appellant retorted 


“Have ‘you not seen a DEReneS and stabbed deceased 


again. 

Thus in this version Tin Gyi was being chased by 
appeHant’s brother Po Myit, and the latter in his turn 
was being chased by Tun Sein,*the deceased. When 
the deceased struck down Po Myit, the appellant 
stabbed the deceased and killed him. ni: 

‘Po Myit’s version is that he called at Tun Sein’s 
house and found him having a dispute with’ Po Hlaing 


‘Gyi,; who was asking for stone fees in connection with - 


a wedding. Tun Sein was indignant, and after throwing - 


Po Hlaing Gyi a rupee, which was not picked ‘up, he 


followed Po Hlaing Gyi with a clasp knife, Po.Myit | 
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asked Tun Sein not to do this. Then they met 
Tin Gyi and Tun Sein asked him ‘‘ Who are you ?” and 
he said “It is I.” Then Po Myit says he pushed 
Tun Sein and Tin Gyi struck the witness on the | neae 


and ran away. 
Po Myit then says he chased Tin ‘Gyi, and 


Tun Sein in-his turn chased the witness Po Myit. He . 


agrees that Tin Gyi ran up the stairs into this house 
and he says that as he reached the house he was struck 
again, he thinks by Tin Gyi, who was on the stairs. 
He fell into a sitting position and Tun Sein struck 
him. from behind with a stick, Then he became 
unconscious. He admits he was drunk on that. night, 
_ and says Tun Sein was also drunk. 

Po Myit has not been entirely consistent in his 
statements, and the learned Judge observed that he 
showed much hesitation in giving his evidence. 

Now in the front room of ‘Tun Myat’s house just 
behind the middle door was Daw Ein Gywe, the 
_ sister-in-law of Tun Myat. She heard a noise and 

Tin Gyi came rushing up the steps shouting that he 
was chased with dahs. She saw Po Myit at the foot of 


‘the stairs:-she did not see anything in his hand. 


Tun Sein was ten or-twelve, feet behind him and he 
had a cart prop and he struck Po Myit twice on the 
back of the head with force and using both hands. 
Po Myit dropped to the ground. 

Tun Sein’s wife "vas just behind. She is named 
‘Ma Mya Yin and Daw Ein Gywe says she pulled her 
husband away and’ appellant came-up and pulled too : 
Daw Ein Gywe then says she did not see appellant 
strike. deceased, but she says she heard deceased’s wife 
‘say to appellant “This is Ko Tun. Sein.” You will 
make a mistake.” ; 

Next .the ‘evidence of deceased's site soit be 
considered. She denies Po. Myit’s evidence about 
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Po Hlaing Gyi and the stone fees and her husband 
having followed Po Hlaing Gyi with a clasp knife. 
She says Po Myit merely called for her husband and 
they walked off together, 

Then she says she heard Po Myit ask Tin Gyi who 
he was, and they talked and Po Myit pushed Tun Sein 


~ aside and followed Tin Gyi. She corroborates Tin Gyi 


that Tin Gyi struck Po Myit with a stick, but she says 
there were two blows,. Po Myit then chased Tin Gyi. 
The witness did not see if Po Myit had any weapon. 

\She says she pulled her husband back because she | 
did not wish him to help either of them. Then she. 
says “Iran after my husband Tun Sein.” But her 
story is that when they reached the house Po Myit was 
lying ‘on the-ground. She does not know why. And 
then she says appellant rushed up and stabbed 
Tun Sein on the forearm... ~ 

She says “TI told Po Mye, “You. will make a 
mistake. This is Ko: Tun Sein.’” He retorted, 
““ How can I make a mistake? Don’t you see the man. 


here who has been béaten?”. So saying he stabbed 


‘deceased twice in the chest. 

In cross-examination the witness said that imme- 
diately. she saw the appellant he stabbed Tun Sein. 
She persists that she did not see her oe do any- 
thing to Po Myit. 

Tun Myat’s wife, -Ma Shwe, Hte, gave evidence 
which was of little assistance for’when she heard foot- 
steps she ran to the inside of the house and saw nothing | 
of what occirred outside. All she heard was the cry 
of Ma Mya Yin that appellant had stabbed deceased. 

Po Hlaing Gyi entirely denies Po Myit’s story that 
‘he was at Tun Sein’s house at all, much less that there 


‘was a dispute about stone fees. 


Now these are the material witnesses from whose 
evidence the nature of the quarrel. must be ascertained. 


1940] RANGOON LAW REPORTS. 


‘The defence was a denial and an alibi. The accused 
in his examination said he was not at the place where 
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‘Tun Sein was killed) but he heard shouting that THe Ke. 


Po Myit and Tun Sein were dead and then went to the 
scene and attended to his brother. He is supported in 
this story by Maung Hla Din. 

Maung Hla Din says “‘ On hearing the shouts myself, 
Maung Thein, and accused Po Mye went there.” 

But Maung Thein was called as a defence witness. 
He says “Myself, Hla Din and Po The heard the 
shouts.” He repeats Po The’s name and does not 
include appellant in the party. 


Now this Po The had called edrlier in the evening © 


at the house of Po Kun who says “‘ At about 7-30 p.m. 
Maung Thein, Hla Din, Po The and the accused, 
Po Myewcame to my house for a visit, whilst Tin Gyi 
was there. They left together, leaving Tin Gyi 
behind.” 

* This Po The is another witness for the defence. He 
says he was.not with Maung Thein or Hla Din or the 


appellant : he went to another house alone to enquire 


for a sick child. When he came out he saw the meeting 
between the deceased, Po Myit, and Tin Gyi and he 
saw the chase, Tin Gyi being chased by Po Myit 
followed by the deceased. Then he heard shouts that 
Po Myit and Tun Sein were dead ; and it was after this 
that he saw the appellant and Hla Din bringing Po Myit 
away. si 

As the learned trial Judge observed, none of these 


persons went and told the deceased’s widow or anyone _ 


that the appellant was all the time with them and was 
not Tun Sein’s assailant. The appellant’s name was 
being shouted all over the village as being the assailant. 
The evidence that he did stab Tun Sein is quite 
conclusive. “Numbers of villagers who gave evidence 
heard Ma Mya Yin’s cry denouncing the appellant by 
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name the moment he did the deed and he was plainly 
recognized by Tin Gyi and Daw Ein Gywe as well as. 
by Ma Mya Yin. Not only was there bright moonlight 
but there was a ‘“storm-king” lamp burning over 
Tun Myat’s middle front door. 

‘When Maung Po Saing, the ten-house-gaung, and 
U Sein Byaung, the headman, came, Tun Sein, who 
was not yet dead and was taken to the front of his house, 
became sufficiently conscious to complain of cold and 
ask for a blanket. The ten-house-gaung says he spoke 
well and said three times that he was stabbed by Po Mye. 
The headman also said, (in cross-examination): “I 
asked him who stabbed him and he answered three times. 
that he was stabbed by Po Mye.” There can be no 
doubt.whatever as to the identity of the appellant with 
the person responsible. for the death of Tun Sein. 

Tun Sein was taken to Kyaunggon to the police: 
station ina cart. He died on the way at about 8 a.m. 
The party reached Kyaunggon shortly before noon. 
The widow made a first information report to the 
police. Her version then was that the deceased tried. 
to pacify Po Myit and Tin Gyi and Po Mye thought. 
the deceased came not to pacify but to take part in the 
quarrel, and thus stabbed the deceased: 

The injuries suffered by the deceased were :— 


First, a stab wound 12”. below the right nipple: 


. penetrating the abdominal cavity, piercing the liver 


with arent measuring 1}” and also piercing the right 
auricle of the heart. This wound was necessarily fatal. 


The doctor added. that it, was possible that Tun Sein 


could speak after receiving his injuries. Secondly, the 
deceased was stabbed in the lower part of the right arin 
pit and this stab penetrated the chest and the surface of 


the right lung near the ribs: this injury was sufficient 
in the ordinary course of nature to cause. death. 
’ There: was also-a.minor wound on the forearm, eee 
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Since everyone is to be presumed to intend the - 


natural and reasonable consequences of his acts, these 
injuries made the offence one of murder unless the 
appellant could raise in the mind of the Court a reason- 
able doubt as to whether he should not have the benefit 
of some one or other of the exceptions to section 300 of 
the Penal Code which reduces a prima facie case of 
murder to one of culpable homicide not amounting to 
murder. . 

Notwithstanding the failure. of his alibi, the 
appellant is entitled to raise other defences at this stage. 
And we are indebted to his advocate, Mr. Paul, for 
the ability with which they. were raised on his behalf. 
This advantage which we have had was not afforded to 
the learned Additional Sessions Judge. Even in the 
grounds of appeal which the appellant has submitted 
he persists in his alibi and adopts no other contentions; 
but we have to consider what in fact happened and the 
appellant must not be prejudiced by his failure to put 
forward at an earlier stage his best and, as we think, his 
true line of defence. : 

_ The line of defence, now, is two-fold. It is said, in 
effect, that here was a chase and first of all Tin Gyi 
was being chased, and he had reached the top of the 
steps and perhaps even the interior of Tun Myat’s 
house, and it was the appellant’s own brother, Po Myit, 
who was chasing him. But it is urged there is no 
evidence that when the appellant arrived on the scene 
Tin Gyi was’ appearing to be chased any longer: it 
looked. as though Po Myit was being chased by 
Tun Sein and being chased for no lawful reason. And 
Tun Sein struck Po Myit down with the stick or cart 
prop he had in hishand. Daw Ein Gywe’s evidence in 
this connection, say the defence, is of great importance. 

The appellant would see what Daw Ein Gywe says 
took place at the foot of the stairs: and he would sée 
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no. more, ‘nor would he relate what lacpeee there to 
any quarrel between his brother and Tin Gyi. 

Although the deceased’s wife, Ma Mya Yin,. did 
intervene, what does that. matter, says the defence ? 


- Accused was certain there was no mistake. His-retort 


is in evidence: ‘ How. can I make a mistake ? Don’t. 
you see the man-here who’has been beaten ?” He had 
seen Po Myit felled tothe ground with his own eyes, 

and the intervention of Tun Sein’s wife on her 
husband's behalf could not explain away the spectacle 
he.had witnessed. 

Seeing -his own brother struck down in this way, 
the defence contends that the right of Po Mye, the 
appellant, fell within section 97 of the Penal Code, 
which says : 

“Every person has aright, subject to the restrictions contained 


in section 99, to defend his own body and the body of any other 
person against any offence affecting the human body.” ae uae 


Section 99 says : 


“The right of private defence in no case extends to the | 
inflicting of more harm than it is necessary to inflict for the 
purpose of defence.” : 


Well, it is frankly and wisely admitted that far more . 
hurt than was in fact necessary was inflicted here. 
The injuries show an intention to cause death, or at least 
such bodily injury that death must in all probability 
result. In the circumstances the appellant was 
obviously not justified in killing the deceased. 

The defence therefore urges that, though the right 
of private defence was grossly « Seceeded, nevertheless 
it existed, and they cite, the second exception to sention 
300, which runs as follows : 


“Culpable homicide is not’ murder if the offender, in the 
exercise in. good faith of the right of private defence of person or 
property, exceeds the power given to him by law and causes the 
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: death of the person against whom he is exercising such right of 
_ deferice without premeditation and without the intention of doing 
more harm than is necessary for the purpose cf such defence.” 


: Now, what is the power given to such a person by 
law? Section 100 of the: Penal Code says that thé right 


extends to the voluntarily causing of death if the. 


offence which occasions the “exercise of the right’ is 


such an assault as may reasonably cause the apprehen-. 


sion of death or grievous hurt. .That is to say, if the 
appellant reasonably apprehended that Po Myit might 
suffer such an assault, he could kill his brother’s 
assailant, providing he was doing no more harm than it 
was in fact necessary (not in accordance with his mere 
belief necessary) to inflict for the purpose. If he did 
so, he would be exercising his undoubted right asa 
citizen and would be committing no crime at all. 

Then what does this exception mean by describing 
what is done by an offender as culpable homicide ? 
The answer must lie in the words “ without the inten: 
tion of doing more harm than is necessary for the 
purpose of such defence.” Ifa person, who possesses 
this right of private defence, in fact does no more than 
exercise it, he commits no offence ; but if he exceeds 
the right—if, in other words, it was.in fact unnecessary 
to kill—it is still a lesser offence than murder if his 
intention was todo no more harm than he believed 
necessary in the exercise of his right. 

The exception deals, in the concluding words, not 
with fact but with intention, and refers to circumstances. 
in which-a person does not take advantage of the right. 
of private defence-to kili with a vengeful motive, but 

. exceeds that right by inflicting fatal injuries where. 
their infliction was in fact unnecessary, and where 
there was a reckless criminality though the right of 
private defence was the only impulse operating in the 
mind. Those circumstances, I think, exist here. 
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We have been referred to the words in the excep- 
tion which state that the offender, to benefit by it, 
must act.“ in good faith”, and then to section 52 which 
says “ nothing is said to be done in good faith which is 
done without due care and attention.” What is due 
care and attention depends on the position in which a 
man finds himself, and varies in different cases. The 
question here must be whether the offender acted 
honestly, or whether he used the opportunity to pursue 
a private grudge and to inflict injuries. which he 
intended to “be inflicted regardless of his rights. The. 
section punishes a criminal act in excess of the right of 
private defence, and it is impossible to regard “‘ due 
care and attention” in the sense which is usually 
ascribed to it as an element in such criminality, 

The prosecution say, in reply to this defence, that 
there was no right of private defence at all. Section 
97, it is pointed out, extends to a right to defend the 
body of any other person, against any-offence affecting 
the human body. It is contended that Tun Sein was _ 
committing no “ offence’’ against the human body. — 
True, he was hitting Po Myit upon the head, . but he 
was justified in so doing because he had the right of 
private defence in respect of a threatened assault 
by Po Myit against Tin Gyi which was altogether 


unjustifiable. 


In my opinion, the prosecution have not shown 
this: the weight of the evidence seems against the © 
contention. that Po Myit was armed. Only Tin Gyi 
says he hada knife, and no one else saw him with any 
weapon. Tun Sein’s action in felling him to the ground 


‘could not be a lawful one: it was more than was 


necessary in the circumstances. Tin Gyi had taken 
refuge and was himself armed with a stick; and there- 


fore the contention of the prosecution on this poirit 
_ must fail. - 
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We also think, however, that possessing that right, 
and acting under the impulse to exercise it, the 
appellant far exceeded that which any reasonable 
person would do. There is no _ evidence. that 
Tun Sein had any weapon except a cart prop and he 
could have been overpowered .from behind At any 
rate it was in no way necessary to inflict these 
terrible stab wounds upon him. 

Now the second. line of defence was based upon 
exception: t--to section 300. on 

Exception L says’ Culpable Homiede. is not 
murder if the offender whilst deprived. of the power of 
self-control by grave. and sudden provocation... eeiuisies 
the death of the person who gave the provocation” 
(these are the material words for our present purpose). 

The defence contended that for the appellant to see 
his brother struck. down i in this way would cause him 
provocation which was both grave and sudden and 
would make him lose his self-control, And Tun Sein, 
they say, gave this provocation. OF. course he gave it 
to Po Myit, but they say he gave it to the appellant 
also. 

_ What is grave and sudden: cromacationt isa ceiestto 
of fact in each case. It is urged that when a man sees 
his brother felled to the ground for no apparent reason, 
he may lose his self-control, being provoked thereby. I 
do not think that in every case he would be bound to 
do so, but in this case I think he might have done. so 
and did doso. [ think these terrible injuries were due to 
the lack of self-control apparent in the appellant when 
he saw his brother struck down suddenly, and. that to 
the appellant in the circumstances the provocation was 
grave as well as sudden. 

But then the. prosecution say there i is ‘the third 
proviso to the exception. The exception is subject to 
this proviso, amongst others ‘“‘ that the provocation: is 
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not given by anything done in the lawful exercise of — 
the right of private defence.” And it is urged that 
Tun Sein was doing something in the lawful exercise of 
the right of private defence, that is of defence of 


‘Tin Gyi, when‘he gave that provocation to the appellant. 


a 


As I have already indicated, I cannot accept that 
argument. In my opinion Tun Sein was concauittotg 
an unlawful act. 

- Holding, as I do, that the appellant has brought his 
case under each of the exceptions mentioned to section 
300 he is guilty of culpable homicide. Since he was so 
provoked as to be deprived of the power of self-control 
the infliction of two wounds does not add to the 
heinousness of his offence, 

Accordingly, whilst the conviction for murder has 
been quashed and the sentence of death set aside, the 
conviction substituted therefor under Part I of section 
304 of ‘the Penal Code for culpable homicide: not 
amounting to murder must be followed by a sentence 
a ten years’ Tigorous imprisonment, 


Sparco, J.—I agree with my Lord the Chief Justice 
that*the appellant ‘had the right of private defence of 
the’ body. ‘ He'had seen his brother struck on the head 
with a bamboo ‘implement, described as a cart prop, and 
felled to the: ground. It was suggested that’ the person 
who‘did this was himself acting in good faith in the 


‘exercise of the right of‘ private defence of the body but 


there is 4’ reasonable doubt whether the appellant saw 


anything which would ‘suggest to his mind that this was 


so. ‘Tin Gyi, whom’ the’appellant’s brother was said to 
be pursuing, had reached the inside of the hoiise outside 
which the encounter between Tun Sein and Po Myit . 
oceurred and “all that the’ appellant ‘can bé’ proved to 
have’ seen‘ ‘was ‘TunSein’s blows upon Po Myii. I 
agree that there’ is no reason ‘to Suppose that the 
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appellant was actuated.by any impulse but that of 1%? 

_ exercising the right of private defence of the.body and eis 
that Exception 2 to section 300 of the Penal Code Tue kKuwe, | 
applied. He is therefore guilty of culpable homicide  spaxco, . 
because he exceeded the right of private defence and I 

agree’ to the sentence of rigorous imprisonment for ten 


years. 
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CRIMINAL REVISION. 
Before Sir Mya Bu, Kt. Offg. Chief Justice, and Mr, Justice Mosely, 


THE KING ». U-KHEMEIN anp ANoTHER.* 


Trial, place of—Magistrate’s discretion to fix place of trial—Place of trial an 
open Court—Access of the public—Criminal Procedure Code, s. 352—Burma 
Courts Manual, paragraph 20—Trial inside a jail—Procedure—Formal 
order, ; 

Section 352 of the Criminal Procedure Code gives the magistrate who tries 
a case a discretion to prescribe the place in which a trial shall be held. Such 
aplace shall be deemed to be an open Court to which the public may have 
access subject to the order of the trial magistrate in a pariicular case that the 
public or a particular person shall not have access thereto. 

Administrative instructions have been given by the High Court as tothe — 
place of trial and are contained in paragraph 20 of the Burma Courts Manual. . 
A magistrate may ask the proper authority for permission to hold a trialinside 
a jail, and on obtaining such permission he shguld passa formal order directing 
that the trial is to be held in the jail premises. The formal order enables the 
accused to apply to the higher authority for redress in case he has a grievance 
against the order. 

Need for amending the administrative directions to suit mcdern conditions 
pointed out. : 


Myint Thein (Government Advocate) for the Crown. 
Where a breach of the public peace is threatened it is 
usual for trials to take place in jail. The legality of such 
a step has never been questioned. Trials have taken 
place in hospitals in cases where the accused was too ill 
to come to Court. The only requirement ins. 352 of 
the Criminal Procedure Code is that the place of trial 


- must be accessible to the public. Paragraph 20 (3) of 


the Burma Courts Manual requires amendment in the 
light of s. 352, because it unduly fetters the discretion 
of the presiding magistrate. . . 

The Secretary to the Government of Burma, 
Judicial Department is in charge of prisons and where 
the trial is to be held in a jail, permission is obtained 


from him, quite apart from ‘the discretion of the 


magistrate to hold the trial at the jail. As a matter of 


-* Criminal Revision Nos, 714A and 715A of 1939 from the order of the 
District Magistrate of Lower Chindwin at M6énywa in Cr. Misc, Trial No. 6 
of 1939, : 
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practice the necessary permission is granted only after 
‘consultation with the High Court, and there was 
- nothing improper on the part of the District Magistrate 
to have written to the Judicial Secretary. The District 
Magistrate, as the executive head of the District, should 
not be precluded from moving the trying magistrate, 


through the Public Prosecutor, to have the case tried. 
elsewhere. The magistrate would -pass formal orders — 


-on-such applications-and they can be made the subject 
of revision applications by aggrieved persons. 


Mya Bu, Orrc. C.J. and Mosgty,. J.—These 
‘proceedings,—one under section 108, Criminal 
Procedure Code, and the other under section 107, 
‘Criminal Procedure Code,—where the trial was held 
in.the Ménywa Jail, have been called for in revision 
- in order to consider the procedure adopted, and in 
ordér to lay down the procedure which should be 
carried out in such cases. if 

In the present Case it would appear that the trying 
Magistrate, the First Additional Magistrate, Ménywa, 
made oral representations to the District. Magistrate, 
{for there is nothing in writing on the subject on the 
record), and the District Magistrate communicated with 
the Judicial Secretary to Government, under whose 
contro! the Jail Department is, and requested that the 
' trial of the two accused in these cases be held inside 
the Ménywa Jail. The offences were political ones, 
and it was anticipated that the trial could not safely 
or peacefully be held in the Magistrate’s Court. 

Directions as to the venue of criminal trials are 
Jaid down in section 352 of the Criminal. Procedure 
‘Code, the marginal note to which is “Courts to be 
open.” The section reads as follows : 

“The place in which any Criminal Court is held for the 
‘purpose of inquiring into or trying any offence shall be deemed an 
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open! Court, to which the Sike seeeity may have access, so far: 
as the same can coriveniently contain them ; , 
. ‘Provided that. the -presiding Judge or Magistrate may, if he 
thinks. fit, order ‘at any stage of -any- inquiry :into,-or- trial of; any 
particular case, that the public generally, or any particular persons. 
shall not have access to, or be or remain in, the room or building. 
used. by the pelt | u 


There is no: Soult. that this cae ee tthe 
dawtaieate who.ttries. the-.case a discretion to prescribe 
the place in which:.a trial shall. be ‘held, and .the.only 
limitation to.that discretion inthis. direction is that the | 
place in which the trial is held “ shall be deemed to be 
an open Court to which the public may have access, so- 
far as the same can conveniently contain them.” 
on Administrative instructions have been given by this. | 
Court as to the place of trial. In paragraph 20 of the 
Burma Courts Manual it is laid down that ordinarily 
criminal trials should be held at the headquarters of 
the trying Magistrate, though on occasions they may be 
held at or close to the scene of crime, if that is 
convenient to the witnesses and the Magistrate happens 
to be on tour in the vicinity. Sub-paragraph (2) 
provides that sessions cases should only, be tried at the 
Sessions Judge’s headquarters. Sub-paragraph (3 ) 1 is as. 
follows : 


At Nene te cases are to es enquir ved into — tried, at 
the Court-house only, subject to any provision of the law for — 
a local enquiry. H 


_ The procedure of. the earned Titstsiot. Mieistets in 
the present case appears to have been correct. He. 
did not. apply to the Government that the Magistrate 
should hold the trial ata place other than his. Court- 


house... As-has been said, that is a matter purely within 


the discretion of the Magistrate himself,. All that was. 
done here was that the District Magistrate, who is the 


proper authority, applied to the Government for 
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permission to hold the trial inside. the jail, and that, of 


course, can only be done with the permission of the 


authorities who control the Jail Department. 

~- There is, however, one irrégularity which should be 
noted. The Magistrate did not pass a formal order 
directing that the trial should be held in the jail premises. 


Such a formal order must invariably be . passed, as . 


otherwise, if accused persons consider that they have 
a grievance in any matter it would be difficult for them, 
in the absence of any formal order, to have recourse to 
higher authority for redress. It is as well to point out 
here that it is ordinarily for the trying Magistrate to 
take the initiative in these matters if he considers that 
the trial should not be held in his Court-house. If, 
however, the District Magistrate, who is responsible for 
law and order in his district, wishes to take the 
‘initiative in such matters himself, his proper course is 
not to move the Government himself straightaway in the 
matter, but to instruct the Public Prosecutor to make 
an application to the Magistrate asking that the trial 
shall be held elsewhere. It is then for the Magistrate 
to pass formal orders as to whether he considers it 
desirable to hold a trial in the Court or outside of it. 
If the Magistrate then wishes to try the case in a place 
other than his Court, he will do so after obtaining the 


permission of the proper authorities who are in control | 
of the premises in which the Magistrate desires to hold | 


the trial. 

‘Jt would appear that the administrative directions 
of this Court contained in paragraph 20, sub-paragraph 
(3), are unnecessarily rigorous and ill-adapted to present 
conditions, and fetter the discretion of Magistrates. 
The question of amendment of these directions will be 


considered in due course. It is owing to the existence | 


of these directions that the Judicial Secretary at present 
consults this Court when an application is made to him, 
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1939 and enquires whether this Court has any. objection toa 


Tae King trial being held at headquarters outside the Court- - 
ere house. . This procedure will; no doubt, be rendered 


Mibu, Unnecessary when the requisite amendments have been. 
orre. CJ. made to the Burma Courts Manual. ° 

sand | 
MOoSELY, J. 
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APPELLATE GRIMINAL. 


Before Mr. Tustice ‘Mosely, 
‘THE KING Dv, BAS DEQ AND ANOTHER.* 


Rash and negligent act—-Two men ridin a clan ona public way— Likelihood 
ofinjury being caused to others—Penal Code, s. 279. 

_Itis a negligent act to carry ahy second person, whatever his age, build or 
weight, on a bicycle who is liable to change his Position or fall off, if this is 
done‘on a public way where there is other traffic, Such an act is likely to 
cause injury to others, , : 


Myint Thein ( Government Advocate) for the Crown. 


-MoseELy, ‘I This is an appeal by the Government. 
of Burma against the acquittal of the two respondents 


for an offence under section’ 279 of the Penal Code. 


The respondent: Bas Deo was found riding a bicycle. 


at te 20 in the morning at the corner of Fraser Street 
“and China Street, a crowded corner, and the accused 
Ramnad. was found sitting on the pillion,—presumably 


sitting sideways. as usual. It would “make no. 


. differénce, however, in my ee. if he was siting 
_astride. . 


we The respondents | “were sgharged™ with sate a 
bicycle in a rash or ‘negligent way so as to endanger: 


human life: or be likely to cause hurt or injury to any 
other person, an offence punishable under section 279 
of the Penal Code. 

' The majority of the prosecution witnesses said that 
the rider was not able to control the bicycle properly. 

' The two accused are young men of usual weight 
and build. I have. no doubt that for a man to ride 
-pillion-on an ordinary bicycle in a crowded street is a 
negligent act which is likely to cause injury to the other 
persons and vehicles there : the reason is that with such 


a big load the bicycle cannot be propelled quickly nor ~ 





* Criminal Appeal No, 812 of 1939 from the order of the 3rd Additional 


Magistrate of Rangoon in Criminal Summary Trial No, 710 of 1939. 
10 
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get out of the way: of étber. traffic quickly, and if any 
emergency occurs. the. man sitting on the pillion is- 


likely to shift his balance, and so: the more prevent the. 


rider from getting out of the way quickly. If tlie rider 
stops: suddenly the man on the pillion is eae to 


- fall off. 


4t is quite unnecessary in such a case to consider 
what is. the maximum load that a bicycle | can safely 


carry ; all that need be said in this particular case is 


that this.particular act was negligent and likely to 
cause injury to others. But I would go further. also 
arid\say that it would be a negligent act to carry any 
second person {whatever his age, build or weight) on a- 
bicycle, who is liable to change his position or fall off, 
if this is done’on a public way where there is eee 


traffic. 


‘In appeal the order of acquittal will be set anid, 
and the appellants convicted of an offence under 
section 279 of the Penal Code. As this is a test case 
propose to inflict a light penalty. Under section 
562 (1-A) of the Criminal Procedure ‘Code the accused _ 
will be released after due admonition. . Their bail 
bonds will be cancelled. 
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APPELLATE CIVIL. 
Before Mr, Justice Mosely. 


A. M.M.R.M. CHETTYAR v. SAW EU HOKE. “ud 


-Receiver—Remuneration to. be fixed by Court—Functions of the .Court—Non- 
' interference bythe parties—Secret agreementto pay interest to receiver 
Receiver, a decree-halder—Conflct of tuterest and duty. 
A receiver being an officer of the Court the Court only is to determine his 
-remuneration and the parties cannot by any act of theirs add to, or derogate 
from, the functions of the Court without its authority. A secret agreement by 
-which a panty, agrees to pay interest to the receiver is unenforceable, even 
‘though the receiver be the decree-holder in the case. Such an agreement may 
well stand in the way of his tendering proper advice to the Court. 
. Gurijala Subramonian v. Damavarapu -Venkatasubba, 156 I.C. 949.; 
JSibeswart Dassii vy. Subha, Krishna, 139 1.0. 186; Manick Lall v. Surrat 
-Coomaree, LL.R. 22 Cal. 648; Nugent v. Nugent, 1 Ch.D. 546; Prokash 
-Chandra v. E. E. Adlam, 1.L.R. 30 Cal, 696, referred to. 


| Clark for the appellant. 
Darwood for the respondent. 


MoseELy, J.—The plaintiff-appellant A.M.M.R.M. 
‘Chettyar was a decree-holder in another suit, suit No. 5 
of 1936. of the District Court of Amherst, against the 
defendant-respondent. In that suit a decree of 
compromise was passed for Rs. 31,000. with a charge on 
the suit landand a lier on the Fire Insurance money 
obtained under a policy on the mill. The decree- 
holder was to be at liberty to execute the decree 
personally against the defendants if they failed to 
realize the decretal amount out of the insurance money 
-or from the sale of the land. It was also there agreed. 
‘im the application for a compromise decree that the 
plaintiff should be appointed Receiver for the collection 
of the insurance money without remuneration and. that 
‘he should pay the surplus money te Saw Eu Hoke 
thooysgh the Court immediately after realizing the 


SSIS ee eee 


* Special Civil : 1 2nd. Appeal | No. 287 of 1938 from the judgment of the District 
‘Court of Ambherst-in Civik Appeal No, 34 of 1958. 
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amount due on the decres, The Chettyar Firm was. 
accordingly appointed on the 18th June 1936, in 
Miscellaneous Case No. 18 of 1936 of the District 
Court of Amherst, to take charge of the. ricé mill.and 
to collect the fire insurance money. 

-On the 8th August the agent of-the, ‘Chettyar Firm 
in his capacity as Receiver filed a report stating that the 
Companies concerned had offered a sum of Rs. 47,118 
only though the total loss was assessed at over 
Rs. 69,000, that when Saw Eu Hoke had been informed 
accordingly he wrote to the Companies protesting. 
against this low offer and that the Companies had 
written to the Receiver stating that they were not 
prepared to offer a higher amount. 

Orders were passed on this report on the same day 
that the Receiver should take further steps to get an 
adequate amount from the Insurance Companies as the 
amount offered was considered to be inadequate, and a 
date was fixed for further report by the 29th August. 

- On that date the agent as Receiver filed another 
report -stating that the Insurance Companies would not 


enhance -their offer, and he asked that Saw Eu Hoke 


be called upon to state whether he would finance such 
legal action as might be advised by the Court against 
the: Companies. concerned to recover the full claim, 
failing which, sanction, it was prayed, might be given 
to the Receiver to accept the offer.made by the 
Companies. On this the defendant asked for an 
adjournment’ and several further adjournments were 


given to allow Saw Eu Hoke to’ prosecute his claim 


before'the Insurance Companies. On the 7th December 
an-order was passed: that these aReouanions Suotie be. 
conducted through the. Receiver. 
On‘the 8th Aprii 1937 the : Receiver’ eepertd that 
Bas Eu.Hoke had_arrived at an agreement in November 
1936 with the. Companies., -On_ the. lath. June. the 
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Receiver reported that it was only two Companies who 
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had communicated to him their willingness to pay their AMMRM, 


proportionate two-third share of Rs. 47,118 and that 
‘the third Company had not yet replied. The Receiver 
finally reported on the 16th July 1937 that he had 
“received that amount from the Insurance Companies 
and deposited it in Court. On that date, for the first 
time, the Receiver in. his application mentioned that 
‘Saw Eu Hoke had agreed on the 22nd August 1936 to 
pay him interest on the decretal amount of Rs. 31,000. 
(The compromise decree had not provided for any 
‘interest to be paid.) 

The Receiver’s application to be allowed to doar! 
the interest which he claimed was disallowed and he 
‘then filed the suit now under appeal for Rs, 4,019 odd 
.as interest. This claim was allowed in the Sub- 
-divisional Court but reversed on appeal by the District 
Judge and the Chettiar is now appealing against that 
-decree. ; 


CHETTYAR 
Le 
‘Saw Ev 
HOKE, 


MOSELY, -J. 


The agreement in question (Exhibit H) isa letter — 


-dated the 22nd August 1936 from Saw Eu Hoke to the 
‘Chettyar Firm promising to pay the decretal amount of 
Rs. 31,000 as per the terms of the compromise of the 


-4th June 1936 together with interest at the rate of one’ 


rupee per cent per mensem from the date of the 
-decree up: to the date of realization in full of the 
decretal amount. ‘he letter ends thus: “ I request 
you to wait for two months time.” 

- The plaintiff's case was that he had received an 
“offer of Rs. 47,118 from the Insurance Companies in 
July and that he then advised Saw Eu Hoke to accept 
it but that the latter thought he could get more from 
‘the Companies and promised to pay him interest if he 
‘would wait. : He communicated with his principal and 
-on gétting a reply from the’ Insurance Companiés on 
sthe 21st August that they could not increase their 
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offer he asked Saw Eu Hoke on the 22nd to give an. 
agreement in order to pay the stipulated interest of one 
per cent if he wanted further time to get a better offer. 
Both Courts accepted this version of the transaction. 

The District Court on appeal held that though the: 
word “ Receiver’ was not mentioned in Exhibit H it. 
must follow that the Chettyar Firm was asked to stay 
its hand as Receiver for two months to enable the 
defendant to get a better offer. However, the plaintiff 
tried to make out that the contract was entered into- 
with him only qua decree-holder. 

.The District Court went on to hold Aicat the promise 
given in consideration of the Receiver ‘promising to 
stay his hand was not enforceable. The cases of. 
Gurijala Subramonian v. Damavarapu Venkatasubba: 
Reddi (1) and Jiteswari Dassi v. Subha Krishna (2) 
were cited where it was held that a purchase by a. 
Receiver of property included in his Receivérship was. 
invalid without the previous permission -of the Court.. 
In the latter case the general principle followed was 
that laid down in Nugent v. Nugent (3), that no one: 
should be allowed to get into a position where his. 
interest conflicts with his duty, and that the Court 
carries out this principle mot by examining each 
particular case and weighing the details of the conflict 
but by certain prohibitions with-regard to persons who- 
hold positions in which a conflict might arise. 

The learned District Judge said that in the present. 
case he had no doubt that the promise given by the 
plaintiff was one which ‘was likely to create a conflict: 
between the plaintiff's personal interest and his duty as 
Receiver.. If no promise to:pay interest was given it. 
would be in ithe interest of the -plaintiff to advise thie: 
Court to accept the offer so that the decretal amount. 


(1) 156 10,049." eee @) 139 1:0, 186," 
(8) 1 ‘Ch, Div. pene 
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tight be realized without further delay, On the other 
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hand on account of the promise to pay interest at a A.M.M.RM. 


profitable rate it might be in the interest of the plaintiff 
to prolong the Receivership even if the defendant had 
no further hope of obtaining. better terms. 


I consider that this principle was rightly. applied 


here.::. No secret agreement could be enforceable which 
put the Receiver in’ a position which might affect his 
advice to the Court and consequently the Court’s 
decision as to whether time should be granted. 
it is argued before me for the plaintiff-appellant that 
the Receiver was approached as the: other party to. the 
suit, the decree-holder, and not in his capacity as 
Receiver. But I think it is obvious that the plaintiff 
was approached in a dual capacity.:. No doubt had the 
. Receiver not been:a party'to the ‘suit the defendant 


would ordinarily have gone‘to the other: party to get — 


his consent and then to the Receiver... It was-only the 
Receiver who could stay his hand or rather-agree to an 
application filed by the other ‘side ‘to the Court to stay 
the proceedings until-a better offer was made. It is 
clear in this case that the Receiver did qa ‘Receiver 
acquiesce in prolonged adjournments for this’ purpose; 
and what is more ‘the Receiver kept:-this agreement 
from :the knowledge of -the Court until the ae, owas 
realized. 

It is .argued that it cannot necessarily be Snfarved 
that the Receiver was making a profit onthe agreement 
which the Court would not have allowed had the 
circumstances been reported to it. It may or may not 
be that the Court would have allowed an agreement ‘to 
pay this interest at one per cent per mensem, orat least 
interest at the Court rate,:-which is «a little less,:9. per 
cent :per annum. The.Court would have : granted 
further time if the Court thought that.there was a 
reasonable prospect of getting:a better: offer within a 
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reasonable.time, ‘but it does not follow that.the Court 
would have allowed interest.to be exacted. It seems to 
me clear that-the party.could only in his capacity as 
Receiver; give time, or rather agree not to oppose 
applications for. adjournment,; and as the Receiver 
undoubtedly got. something out..of the agreement to 
which he was, not entitled under the decree, it was -his 
plain duty to report the eet to the Court and a 
it ratified by the Court. . 

For the respondent two very apposiie. Seah have 
been «quoted. One is Manick Lall Seal v. Surrat 


Coomaree Dasse (1) where it was-stated that when a 


Receiver appointed by the Court had entered into two 
private agreements, one prior, the other subsequent to 
the date of his appointment with one of the defendants, 
restricting and controlling his powers, these agreements 
were a gross contempt of Court. 
Another case.is: Prokash Chandra Sarkar v..: 
E. E, Adlam (2), There it.was held that a promise to 
pay the salary of a Receiver without leave from ‘the 
Court being in contravention of the law is not binding | 
on the promisor. A Receiver being an officer of the 
Court, the Court only.is:to determine his remuneration 
and the parties cannot’by: any act of theirs add to, or 
derogate from; the functions of the Court without its: 
authority. 
... Here the Receiver was appointed by the Court to 
do a certain act, and he could not, without permission. 
from the Court, agree to give further time to the 
defendant cther than the time allowed by the. Court. — 
The agreement was.entered on the 22nd August and it 
must be. remembered that the Court had ordered on the 
8th August that the Receiver should take further steps 
by and report by'the 29th August. On the latter date 


2:14) .(1808) LL.R.'22 Gal. 648, (2) (1903) LL-R, 30 Cal. 696.": 
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both sides kept the. agreement from the knowledge of 


the Court. This was clearly a fraud on the Court. In 4MMRM. 
Ss ee : : ‘ CHETTYAR 

my opinion the agreement.is one not enforceable by law. os 

AW EU 


The order of the District Court will be upheld and “Hoxe. 


— 


the appeal dismissed with costs. Mossy, J. 
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APPELLAT E CIVIL. 


: Before Mr, Justice Myc Bi,. and Ur. Justice Mostly. 


DAW EIN AND ornERs 
His 
DAW CHAN THA 3 AND OTHERS.* 


Mahomedan law—Wak{f—Creation of wakf by oral declaration and dedica~- 
tion—Wakf created by deed—Necessity for registration—Burma Laws Act,. 
Ss. 13—Registration Act, ss. 17, 49—Wakf invalid ab initio—Suit for share 
of rents and profits as co-heirs—Limitation Act, s, 10, art, 120. 

A wakf is nota gift but a religious trust, and by virtue of s. 13 of the Burma 
Laws Act the law applicable is the Mahomedan law. That law lays down that 
a wakt may be made by oral declaration and dedication, and makes no mention 
of writings. But if the wakf is made by deed, the statute law of Burma comes 
into operation and sections 17 (1) and 49 of the Registration Act require the 
deed to be registered to render it effective and admissible in evidence. 

Ma E Khin v. Maung Sein, .L.R.2 Ran. 495 ; Muhammad Rustam Ali v. 
Mushtaq Husain, 1.L.R. 42 Ail. 609, referred to. 

In the case of a wakf the transferee is the deity, not the nutwalli who is 
merely a manager, A trustee-nama (deed of appointment of mutwallis) does 
not require registration, but a wakfuama in writing does. 


_ Muhammad Rustam v, Mushtaq Husain, 1.L.R, 42 All. 609 (P.C.) 3 Vidya’ 


Varuthi v. Balusani Ayyar,.J.L.R. 44 Mad. 831 (P.C.), referred to. 


Where a wakf is found to be invalid ab initio and the Court has to determine: 
the claim of the parties as co-heirs to the rents and profits of the lands. 10 of 
the Limitation Act does not apply, and the suit must we brought within the: 
period prescribed by art. 120. 


Madar Sahib v. Kader Moideen, 1.L,.R.39 Mad, 54 ; Mahomed Riasat Ali v. 
Hasain Banu, 1.L,R. 21 Cal..157 ; Runchordas v. Burvahbak LL.R. 23° Bom. 
725 (P.C.) ; Robert Watson & Dis Lid. v. Ram Chand, I.L.R. 23 Cal. 799 ;. 
Umardaraz Ali Khan. Wilayat Ali, L.L.R.19 All. 169, referred to. 


Ze Ya and Beecheno for the appellants. 
| P. K. Basu for the 1st respondent. 


E Maung for the 5th respondent. Respondents 2,. 
3, 4 absent. 


- Mosety, J.—The plaintiff Daw Chan Tha, the widow’ 
of U Pe, a Zerbadi Mohamedan who died in 1926, sued. 








* Civil ist Appeals Nos. 111 and 126 of 1938 from the judgment of the 
District Court of Maubin in Civil:'Reg. Suit No. 6 of 1937. 
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for a ‘declaration that a Wakf which she and U Pe’s 
two brothers, his other heirs, executed in 1926 had 
failed, and also for her share of the property comprised 
in that Wakf, that is to say her share of part of her 
inheritance, and for the net rents and profits of the 
property from 1926 up to recovery ‘of possession. The 
suit was filed in 1937. 

The other two parties to the deeds of ‘Wakf were 
U Pe’s brothers; U Hpaw who died in 1929 and 
U Po Kyaw who died in 1931. 

The suit was greatly complicated because it was 
wrongly treated as an administration suit. . There was 
an allegation that U Po’ Kyaw became a Buddhist .in 
1927 and questions regarding -succession to his property 
were gone into which were quite foreign to this suit. 

The frst set of defendants were U Hpaw’s widow 
Daw Ein and her children, and those of: another 
deceased wife of U Hpaw, U‘On Pe, Ma Thein Nyun, 
U Chit Pe, Ma Sein Yin and U Ba Kyin (defendants 
Nos. 1 to 6). These, except Ma Thein Nyun, are the 

‘appellants in Civil First Appeal No. 111 of 1938: 
Another set of defendants are the two daughters of 
Po Kyaw’s widow,Ma On Khet, who diedin 1937, 
namely Ma Aye Khin and Ma Aye Hla (defendants 
Nos. 7 atid 8) whe are the appellants in Civil First 
Appeal No. 126 of 1938. 

These two appeals are being decided in this 
judgment. 

The ninth defendant, Ma Than Kyi, was added ‘On. 
the request of defendants Nos. 7 and 8.. She claims to 
be the child of a third wife of U Hpaw, Ma Obn Kin 
(D.W. 12 here). . An issue was framed and decided as 
to her status. It was necessary to decide that question 
as, if sheis the legitimate daughter of U Hpaw, she-is 
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[His ‘Lordship set out the. details of the Wakf. 
The plaint averred that the intended religious trust had 


-DawCuay failed owing to the death of U Phaw and U Po Kyaw 


THA, 


—_—_— 


Mose y, J. 
armed 


before the agreement creating the trust was acted -on 
in any way, and because of the uncertainty of the 
purpose and the contingent nature of the trust and on 
non-fulfilment of its conditions and for other reasons. 
U Hpaw’s widow and children except. Ma Thein Nyun 
in their written statement pleaded that the trust was 
“not invalid and had not failed. They pleaded that the 
claim to “mesne profits” beyond three years was 


- time-barred. U Po Kyaw’s daughters and Ma Than Kyi 


supported the plaintiff's case and added that U Po Kyaw 
had become a Buddhist in 1927 and made that a ground 
for assailing the wakf. His Lordship remarked that it 
was no ground. The issues were set out. | 


On the evidence adduced on all these issues it was 


‘found inter alia that over Rs.-1,000 was said by the 
- defendants Nos. 1, 2 and 6 to have been spent on 


feeding the poor and on repairing a mosque and road, 
but that these were objects of the trust set out in 
exhibit C and not that set out in exhibit B, and there-. 
fore the fund of the wakf as set out in exhibit B had 
not been utilized. This I imagine is clearly wrong 


‘because exhibit B would allow expenditure on any 


objects of charity even if they were the objects more 
particularly designated in exhibit C. But this question 
seems to be immaterial. 

The -main finding of the trial Court was that the 
wakf failed altogether and was invalid because the 
deeds of wakf were not registered. This objection had 
not been taken in the written statements or. particular- 
ized in the issues but was raised in argument at the Bar, 
That, however, cannot -affect the decision of the legal 


‘question, for the case of both the. plaintiff and 
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defendants Nos. i to 6 throughout was that the wakf 
was created by these deeds. . 
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tion and dedication. That is undisputed law. I need 
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only refer to Ma E Khin and others v. Maung Sein and MoI. 


others (1). But where the wakf is made by deed 
sections 17 (1) (b) and 49 of the Registration Act come 
into operation. Section 17 (1) (b) demands-the registra- 
tion of non-testamentary instruments which purport to 
operate, to create, or extinguish any interest: of the 
value of one hundred rupees and upwards in immovable 
property. Section 49. declares that. no document 
required by section 17 to be registered shall affect any 
immovable property comprised therein unless it has 
been registered, and exception is made in section 49 to 
cases of part performance lying under‘section 53A of 
-the Transfer of Property Act. But that section’ can 
have no operation here as it deals with cases where the 
transferee has, in part performance of the contract, 
taken possession of the property. . 


In the case of a wakf the transferee is the deity, not 
the mutwalli who is merely a manager, vide Vidya 


Varuthi Thirtha (Plaintiff) v. Balusami Ayyar and 
others (Defendants) (2), a decision of their Lordships of 
the Privy Council. In Muhammad Rustam Ali Khan 
and others v. Mushtaq Husain and others (3) another 
decision of their Lordships of the Privy Council, it was 


assumed throughout that a wakfnama or deed of wakf 


must be registered. The learned author of Mulla’s 
commentary on the Registration Act [see Third 


Edition, section 17 (1) (b) at page 58] has given the 


correct interpretation of this ruling. Unfortunately the 


headnote of the case in the Indian Law Reports and” 


also in XLVII Indian Appeals page 224 has given the 


@) (1924) LL.R.2 Ran, 495. _ (2) (1921) LL.R.44 Mad, 831, 840,.P.C. .. 
(3) (1920) LIAR. 42 All, 609,” 
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opposite effect. to that intended, and says that a 
wakfnama does not require registration. It was. the 
“trustee-nama” or deed of appointment of mutwallis 
which did not require registration (see pages 615 and 
618.ibid). As was said in Varuthi Thirtha (1) when a 
wakf is made the right of the wakif is extinguished and 
the. ownership is transferred to the Almighty. I do not 
refer here to the effect of sections 123 and 129 of the 
Transfer of Property. Act, as a wakf is not a gift but a 


. teligious trust, and. the law concerned is by virtue of. - 


section 13 of the Burma Laws. Act the Mohamedan 


‘Law. That law makes no. mention of writings. It _ 


merely lays down that a wakf may be made by oral 
declaration and dedication. Therefore although a wakf 
can, be made orally, the law applicable to a wakf made 
in writing must be the statute law of India, and the 
Registration, Act, must: be-enforced. 

The learned District Judge. in the judgment went on 
to. come to two other findings, that U"Po Kyaw did not 
apostatize and that his nephews were entitled to a share 
in his estate along with his daughters, In that event 
the learned Judge should have gone on. to fix the 
fractional share to. which the nephews were entitled, for 
the purpose of the preliminary decree... 

In my opinion, however, this question should not 
have. been decided ip. this suit, This suit was not 
brought as an administration suit and administration 
was. not asked for by the plaintiff. It was not alleged 
that there were any: debts due by the estate, or that it 
was. necessary for the. Court to administer the estate, 
and in fact the Court took ne steps to administer the 
estate. It is only where it is necessary that the estate 
should be administered, by the Court that the Court 
may make payment of the liabilities of the estate, and 
all persons who would be entitled to be paid Sunil come 





i) doen EER & haa 884, BC. 
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in under the pseliminary-decree and make their claims 
against the estate, ede me Bate of Order 20, 
Rule 13. 

All that the Court had = dal in the present case was 
to decide, if it found the wakf invalid, whether the 
plaintiff was entitled to what she claimed. The Court 
had not to determine whether Po. Kyaw’s nephews, that 
is U' Hpaw’s sons, were heirs to U Po Kyaw’s estate, 
As I have said they were already admittedly entitled to 
come on the record and dispute the plaintiff’s claim as 
the legal representative of U Hpaw. On the District 


Court coming to a finding that the wakf :was invalid it. 


should only have granted the plaintifi’s claim and 
passed a preliminary decree accordingly and for accounts 
of rents and profits. Further embarrassment in the 
present case is caused by the fact that U Po Kyaw left 
a separate estate and the decision on the validity of this 
wakf and on the share of U Po Kyaw and his heirs 
under the wakf estate would determine and be res 
judicata in any proceedings as between the heirs under 
U Po Kyaw’s separate estate. The decision that 
U Hpaw’s sons are heirs to U Po Kyaw’s estate cannot be 
alowed to stand, and I note that U Zeya, the advocate 
for U Hpaw’s widow and children, the appellants in 
Civil First Appeal No. 111 of. 1938, agrees to this 


finding. In any event it would have had to be set oe ; 


and this will be ordered accordingly. : 

_ As regards Ma Than Kyi the case is different. As I 
have said she had to be admitted into the record for 
the purpose of admitting or denying the validity of 
the wakf and for that Daal aed her status had to be 
determined. 


The trial Court feed that she had proved that she © 


was the legitimate, daughter of U Hpaw: Two’ réasons 
are given : ‘The first is'that the heirs of ‘U. Hpaw-admit- 
ted that in accordance’ with. cant A, Ma Than Kyi as 
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a niece of U Pe seeeioeA her share. of his eee some 
Rs. 5,400. The other reason is that she had all along 


been living with U Po Kyaw and his family. 


[His oe held bee Ma Than Kyi S legitimacy 
was proved.] — 


The. learned jade ‘sdlowed: the: Saieineal.: a vgaarter 
shate in the property as claimed and to “an equal”: 
share that is to say a quarter share in the rents and 
profits from the date of G Pes death to the date of 


decree. ; 
‘The decree [ ae ey oes that: the detadants mat 


be given their respective shares under Mohamedan law, . 
though it never went on to define their shares as should 


have been done, and ordered a ‘Commissioner to: 
partition the plaintiff's share.and to take an account of 
the rents and profits. 
Had the trust been a valid one ‘U On Pe and U ‘Ba 
Kyin would admittedly “have been trustees de son tort, 
but it cannot. be gainsaid.that once the trust has been 
declared invalid ab initio section 10 of the Limitation | 
Act can have no application at all. This was laid down 
in Runchordas Vandravandas and others v. Parvatibai 
and others (1) by their Lordships of the Privy Council. 
The earliest decision on the subject is Kherodemoney 


_Dossee v. Door gamoney Dossee and others (2) followed im 


Hemangini Dasi v. Nobin Chand Ghose and others (3) 
and in addition I will only refer to Mathur adas:- 
Damodardas and. another v. -Vandrawandas Sunderji 
and another (4)..and Mahomed Ibrahim Bin Haji 
Goolam Saheb Londay v. Abdul Latiff Haji Mahomed. 
Ibrahim Jitayker and others (5). The order therefore: 


- directing an account of profits for eleven ey prior: to: 


the suit cannot be upheld. 


- (1) (1899) LL.R, 23 Bom: 725,-P:C. _ (3) (1880) 7 TLR. 8 Cal. 788, ws 
(2). (1878) LR. # cal 455, 466, .. ... 4) (£906) LLR. 31 Bom. 222. 
* (5) (aes) “LR. 37: Bom. 4477" = wis 
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It is argued for the appellants in Civil First Appeal 
No. 111 of 1938 that Article 109 applies but this is clearly 
wrong. The profits..in question are not mesne - profits _p 
at all, that is to.say not-profits wrongly received by the 
defendants. . They are the rents and profits of land to 
which both ‘the plaintiff. and defendants as co-heirs 
_ have a claim, and: the article applicable is Article 120 
vide Mahomed. Riasat Ali v. Hasain Banu (1) a decision 
of their Lordships of. the. Privy Council, Robert Watson 
& Co. Lid. v.-Ram Chand Dutt and others (2), 


Umardaraz Ali Khan « and others v.. Wilayat Ali Khan © 
and another (3) and Madar Sahib and another v. 


Kader Moideen Sahib and six others (4). 


The preliminary decree of the trial Court Aesatece 


will be altered to one. declaring that the plaintiff is 

entitled to a quarter share of the properties described 
_in.schedule’A, and toa quarter-share of the rents and 
profits SScrbd from them from six years prior to the 
date of suit (29th October 1937), to the date of the 
decree of the trial Court, and a Commissioner will be 
appointed to partition the plaintifi’s share and to take 
accounts of what, dart of the property comes into the 
_ hands of the defendants etc. and an account of rents 
and profits from that that will have come into the 

hands of any of the defendants. from six years before 
the date of institution of the suit until decree. 

As to. costs it was ordered ‘that the plaintiff was 
entitled to proportionate costs payable out of the estate, 
and those costs in the trial Court will be maintained. 
As to the costs of.appeal, the appellants in Civil First 
“Appeal No. 111 of 1938.have been about a quarter 
successful, and will: therefore pay half the respondents’ 
costs of this. appeal. As regards the costs of Civil First 
Appeal. No. 126 of 1938 the appellants have been 


(1) (1893) ILL.R. 21 Cal. 157, P. c. (3) (1896) LL.R, 19 All. 169, 
(2) (1896) 1.L.R. 23 Cal: 799. _ 4) (1914) LL.R. 39 Mad, 54, 
li Ae é 
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1939 "successful but the trouble that befell them was largely 
DawEm due to themselves; and it will be ordered that the parties 
Daw CHan do bear ‘their own costs of this appeal. 


MosELY, J. Mya Bu, J.—I concur. 
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Filles Mr. Justice Mosely. 


THE KING ». NGA BA SAING.* 


Finahity of judgment—A pbpeal by accused summarily dismissed—Recommend- 
ation for enhancement of sentence—Accused to show cause against enhance- 
ment—Accused cannot show cause against conviction—Criminal Procedure 
Code, ss. 369; 439 (5) (6). 

Where an appeal by an accused person against his conviction and. Gintease 
had been summarily dismissed by the High Court, but subsequcntly proceed- 
ings in revision were opened on the recommendation of the District Magistrate 
for enhancement of the sentence, the accused, in showing cause against such 
-enhancement.cannot be heard to show cause against his conviction under sub- 
section (6) of s. 439 of the Criminal Procedure Code. 

To allow the accused ‘to show cause against hisxconviction under such 
‘circumstances would offend the ordinary principlezof finality of judgment as 
embodied in s, 369 of the Code. Sub-section (6) of’s.439 refers only to sub- 
section (5) thereof and means that, although a party who has not appealed 
cannot be allowed to make an application in revision, yet, if proceedings are 
opened against him in revision and notice to show cause why his sentence 
should not be enhanced is issued to him, he shall, in showing cause, be entitled 
also to show cause against his conviction. 

Crown v. Dhanna Lal, 1.L.R. 10 Lah. 241 ; Crit v. Sher, LL.R. 8 Lah. 
521 ; Emperor v, Abdul Qayum, 1.L.R.55 All, 725 ; Emperor v.Jorabhai, LL.R. 
50 Bom. 783; Hook v. Admunistrator-General, Bestel I.L.R. 48 Cal, 49% 
referred.to. © : 

Emperor v. Mangal, 1,L. Re 49 Bom, 450, dissented from. 


MosELy, J.—The respondent, Nga Ba Saing, was 
convicted under the second part of section 307 of the 
Penal Code and sentenced to five years’ rigorous 


imaprisonment. The learned District | Magistrate,” 


Sagaing, has submitted the case in revision with the 
recommendation that the sentence be enhanced. The 
accused had preferred an appeal (No. 267 of 1939), 


before this, and that appeal was summarily dismissed 


about a month before receipt of the District Magistrate’s 


recommendation. 
The respondent, when called upon to show cause 
against enhancement of sentence, has endeavoured, in 


* Criminal Revision No. 178B of 1939 from the order of:the District 


Magistrate, Sagaing, in Criminal Regular Trial No, 10 of 1939 of the Head- — 


quarters S.P. Magistrate of Sagaing. 
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addition, to show cause against his conviction, and the © 
first question to be considered in this case is whether 
that can be done, having regard to the fact that the 
accused’s appeal has already been dismissed. 

When an appeal is preferred and it appears to the 
Judge that.there is reason to believe that an enhance- , 
ment of the sentence should be considered, itis the 
practice of this Court to issue notice in revision to the 


‘accused to show causé against enhancement, and the 


appeal and. the revision case are heard at one and the 
same time. I do not know of any previous case in this. 
Court where a recommendation for enhancement of 
sentence has bee 





considerable authority i in the Indian High Courts for 
the view that in such a case the accused person cannot 
be allowed to show cause against his conviction, but may 


only show cause.against enhancement of the. sentence. 


The High Court’s powers in.:revision are laid down 
edure Code. Sub- 
section’ (1) enacts that the High Court: may exercise 





any of the powers conferred on a Court of Appeal by 


certain sections, of which the only one in point, section: 


423 (1), (a), lays.down that the appellate Court in an 
appeal from an_order of acquittal | may, inter alia, find. 





the accused guilty and pass sentence on him according: 
to law, and’ section 439, sub-section (1), goes on to 


provide that the Court may enhance the sentence. 


This - power to enhance the sentence is subject to. sub- 
section (2), namely, notice to the accused person, and 
to sub- section (3) in regard to the maximum _ enhance-- 
ment. in certain cases.  Sub-section (4) prevents a. 
finding f acquittal being converted into a conviction. © 
bs (5) says that where under this. Code an 
appeal lies and no appeal i is brought. no. proceedings by 





ade after the decision of the appeal, — 
‘and there ‘is certainly i no reported case in the Rulings 
of this Court on the subject. There is, however,. 
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‘way of revision should be entertained at the instance 
of the party who could have appealed. This sub-section 
‘prevents a revision application being treated as an 
appeal when no appeal has been brought. 

Sub-section (6), which’is the one.in question in this 
Case, Says : : 


Notwithstanding anything contained in this section, any 
‘convicted person to whom an opportunity has. been given under 
sub-section (2) of showing cause why his sentence should not be 


enhanced shall, in showing cause, be entitled also to show. cause 


against his conviction.” 





: This fact sub-section was only added when the eis 


was revised in 1923. It is important to note that the 


initial words are “ Notwithstanding anything contained 


‘in this section”, and not “ Notwithstanding anything 
contained in this Code.” 


It would seem clear, therefore, that sub-section (6) , 


can only refer to sub- section (5) of the section, and 
means that, although’ a party who has not appealed 


cannot be allowed to make an application in revision, - 


yet, if proceedings are taken against him in revision and 


notice to show. cause why his sentence should not be. 
enhanced is issued to.him, he shall, in showing cause; 


‘be entitled also to.show cause against his conviction. 
Had it been otherwise, it could have been contended 
in the case of an accused to whom notice had been 


issued and who had not appealed or in a non-appealable 
case had not applied for revision of his conviction, that . 


the could not question the correctness of his conviction, 
and that was in fact decided under the old Code in 
Emperor v. Chinto (1). It would seem, therefore, that 
sub-section (6) is intended to operate as an exception 
to what is otherwise laid down in the section itself. 


(1) (1908) LE.R. 32 Bom. 162, 
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It is only by virtue of- the provisions of this sub-: 


section that the accused can show cause against his. 


conviction, arid, as I have said, under the words of 
the section itself it would seem that the accused is not. 


entitled to do so where his appeal has been PeeEney 


dismissed. 

It is laid down elsewhere in the Code that judgments. 
once passed cannot be altered: or revised except as 
provided for by this section. . 

_Section 369 of the Code says: 


" Save as otherwise provided by this Code . . . no Court, 


; when it has signed its judgment, shall alter or review the same, 


except to correct a clerical error.” 


This section must be read with section 430 of the 
Code; where it is said that “Judgments and orders. 
passed by an Appellate Court upon appeal shall be final, 
except in the cases provided for in section 417” 
(appeals against an acquittal by the Government) “and 
Chapter XXXII” of which section 439 is a part. . 

It appears, therefore, to me that the order of this. 
Cofirt in appeal must be regarded as final, and that the 
accused person cannot now. be heard to show cause 
against his conviction. 

Another view was taken tacrdengally in Emperor v. 


“Mangal. Naran ( (1), where it was remarked that it was. 


the practice of the Bombay High Court to issue notice. 
against enhancement in revision after. the disposal of 
the appeal, and that the accused then still had the right. 
to. show cause against his conviction, though any attempt. 
to set aside his conviction would not have much chance 
of success. 

___ This view, however, was dissented from it Psevere ; 


ee _Jorabhai Kisabhai (2), a case on all fours with the: 
present one, where it was said that ‘such a case where: 


(1) (1925) LLR. 49 Bom. 450, . Q) (1926) LLR,’ ‘30 Bom, 783, 
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the appeal had already been heard on the merits was 
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not provided for in sub-section 6, and was outside the THE _Kine 
purview of that sub-section. It was also remarked that Ba Saino. 
to allow cause to be shown against the conviction would: yosscy, 1. 


be to re-hear the appeal on the merits, and that that 
would be a proceeding which is against the ordinary 
principle of finality of judgments; such as has often 
been referred to by the Privy Council, for instance, in 
Hook v. The Administrator-General of Bengal (1). 

This ruling was followed in Crown v. Sher (2). In 
that case a petition by the accused for revision of his 


conviction and sentence was dismissed, whereupon the ° 


Crown presented an application in revision for enhance- 
ment of the sentence. It was held’there that the 
accused was no longer entitled under section 439, 
sub-section (6), to reopen the question of his guilt in the 
‘face of the previous finding by the High Court. 

The Crown v. Dhanna Lal (3), a-similar case, also 
followed. Emperor v. Jorabhai Kisabhai. 
It was said there : 


“Sub-section (6) was meant’ to give an accused person to 
whom a notice of enhancement of sentence was issued and who 
has not appealed, or if no appeal lay, has not applied for revision 
of his conviction, an opportunity to question the correctness of his 
convicticn if it was proposed to enhance his sentence.” 


- Another case on all fours with the present one is 


_ Emperor v. Abdul Qayum (4) which also followed the 


decision in Jorabhai’s case. 


It does not appear to me to make any difference. 


that the accused’s appeal .from jail was dismissed 


summarily. Such appeals are dismissed. summarily | 


after consideration of the grounds of appeal, in addition 
to.the judgment and, if necessary, the evidence. 


" (1) @921) LL.R. 48 Cal. 499, 508, P.c. (3) (1928) LLR. 10 Lah. 241. 
(2) (1927) LL.R. 8 Lah. 521. * (4) (1933) LL.R. 55°Alh. 715. 


150 


a? 


RANGOON LAW REPORTS. [1940 


As to the merits of the case for enhancement, I am — 


THE Ki kine afraid that I cannot see any. This was a case of an 


Ba Sine. 


MOSELY, J: 


assault with a dah by one ex-convict on.an ex-convict, 
apparently arising out of a sudden quarrel. It is true 
that the: person assaulted was unarmed. ‘He had six 


injuries, two. of which were on the head. ‘The other 


four were on the hand, arm and fingers, and might 


have been caused. when the complainant was defending’ — 


himself. The evidence given only referred to the first : 
blow struck. Both the accused and. the complainant - 


appear to have been drunk at the time. The main 
“ground of the learned District. Magistrate’s recom- 
_-mendation for’ enhancement : was that the accused 
' person had made a previous attempt to murder the 


same man, Maung Po An, but I find that the previous’ 
case in which this accused, Nga. Ba Saing, was 


convicted (Criminal Regular Trial No. 98 of 1935 of the 
Subdivisional Magistrate, Myinmu) was a case of an 


assault against a totally different person, Maung San - 


- Htaik, who gave a different father’s name. It does not 


appear to me to be necessary to take any steps to enhance 
the sentence, and that will be ordered accordingly. 
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CRIMINAL REVISION. 


_ Before ay Justice Mosely. 


“MA KHIN® YI ». EDWARD. KHIN MAUNG* 29% 


June 5. 
Mitdieaence=Tonehripies ‘application. by. ' parties—Jurisdiction of criminal : 
’ Court to entertain—Terms and conditions, how far enforceable—Criminal 
Procedure Code, s, 488, 


An order for monthly maintenance alone. on an application of compromise 
filed by the parliesis not illegal and can be enforced under. s. 488 of the 
‘Criminal Procedure Code. 


Rangammal’s Case, (1905). 11 Weir 629, faliowed. 
Budhu Ram v. Khem Devi, ‘95 LC. 315, dissented from. 


Where, however, the compromise not merely relates to the amount of © 
monthly maintenance, but emibodies other consideration or terms or conditions, 
then the order based on. the compromise goes beyond the scope allowed by 
s. 488 of the.Code and a criminal Court has no spanig: ens either, to pass or 
enforce it. 


Najibulnissa v. Mustafa Khan, (1888) Pun. Rec. 108; Rahim Bibi v. 
Khair Din, (1888) Pun. Rec. 107; Viramma v. Narayya, 1.L.R..6 Mad. 283+ ° 
; referred to. j 


Eunoose for the applicant. 
Twa Aung for the respondent. 


MosELy, J.—This is an application in revision against - 
an order passed under. séction 488, sub-section (3), 
Criminal Procedure Code, refusing to enforce a 
previous order for maintenance. Two grounds were 
given for this refusal, (1) that the order was passed on 
a compromise, and was only enforceable. by civil 
proceedings, and (2) that the order for maintenance 
prescribed a certain amount for the maintenance of the 
applicant and her children, and that as two of the 
children were still with the respondent, the husband, 
the order could not be partially enforced by making 
an allotment for the applicant-and one child only. 


* Criminal Revision No. 128B of 7939-from the otder in review of the 


6th Additional Magistrate of Bassein,in Criminal Misc. No. 20 of 1938. 
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1939 5 For the first contention Viramma v. Narayya (1) 
Ma Kars yt and Budhu Ram vy. Khem Devi (2) were quoted. 
Epwarp Earlier rulings: which ~ were mentioned before the 
KHINMAUNG. Magistrate were evidently not available, and will be 

Moszty, J. cited here. 
' . Itis desirable to dispel the misconception that a 
criminal Court has no power to enforce an order of 
maintenance based upon any kind of petition ' of 

. compromise between the parties. 

In the present case both parties filed a joint 
petition for a consent order, which was headed 
“Compromise petition.” Orders were accordingly 
passed in terms of the petition, and it was directed 
that the respondent keep his three children with the 
petitioner from the date of the application for: 
maintenance ; that the petitioner educate, feed and 
clothe the children properly ; and that the respondent 
pay the petitioner Rs. 20 a month from the date of the 
application and Rs: 25 a month from a date a year from 
that for the maintenance of his wife and children. 

The first case quoted [Viramma-y. Narayya (1)} 
merely laid down that an agreement by a husband to 
maintain his wife-by giving her cértain property and: 
by delivering to ‘Ter annually grain and money ‘could 
not be enforced under the Criminal Code which 
empowered a Magistrate only to direct payment. of the 
monthly maintenance. 

_ The earliest case in point is Mussammat’ Rahim 
Bibiev. Khair Din (3). In that case an order for: 
maintenance was made in. favour of the wife at ‘the: 
rate of Rs.5amonth. Subsequently she applied for 
realization of arrears of maintenance; the husband. 
imputed misconduct, but eventually no enquiry was. 
: made, the parties coming to an agreement that, for ane 





) (1883) LL.R..6 Mad:283. * (2) 95- LC, 315. 
el (1888) P.R. 107, . 
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future, if the wife resided in a house provided by the 
husband, she should get her maintenance of Rs. 5 a 
month, and if not, it should be stopped. Over a year 
later the wife applied for arrears of maintenance. 

It was held that at the first application for arrears 
the order of maintenance ought to have been cancelled. 
It was clear that the parties entered then into a new 
agreement which the Court recorded, and which was 
an agreement to live separately by mutual consent. 
That agreement had the effect of superseding the 
previous order,. and neither the agreement nor the 
order could be enforced summarily under the a 
Code... 

Another similar case .was Mt. Najibulnissa v. 
Mustafa Khan (1). The only difference was that here 
the agreement was entered into in the original 
proceedings for maintenance, and the maintenance was 
awarded on condition that the wife should live mae 
the husband. 

It was similarly held that as the parties had come 
to an amicable arrangement that the husband was to 
pay ‘the wife a monthly sum on certain conditions, the 
Magistiate’s duty was at an end, arial the application 
should have been dismissed and the wife told that her 
remedy would be by a civil suit should her husband 
not fulfil his agreement. 

I would. agree, with respect, with both these 
decisions, which are to the.effect that where the parties 
have come to an agreement, not merely as--td® the 
amount of maintenance, but that the maintenance 
’ should only be paid on certain conditions, the 
agreement to pay maintenance and the. conditions 


should not be recorded in an order by the Magistrate, 


but he should dismiss the application, whether it be 
for maintenance or for the enforcement thereof. 
(1), (1888) P.R, 108, 
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In this band case, however, there 3 is a remark by 


Ma Hare ¥r the learned Judge which, as I consider, gave rise to 


EBWARD 
KHIN- Maune.” 


ee 


MoseEty, J. 


“to 


misconception. - He.said that section 488, Criminal 
Procedure Code, ‘only gives the _ Magistrate apeeeelie 
when. the husband, having means, “ neglects or refuses ” 

intain his i All that was meant in the context, 
I think, by this remark was that the parties, having 






~° come to an amicable settlement on certain conditions 


in all cases, merely because a co 


and on-these conditions the wife having waived the 


“previous refusal to maintain her, the Magistrate could 


not. pass. an order for maintenance which could be 


enforced by the summary process: “of a “criminal: Court. 


The principle involved, if may say so with respect, 
was overlooked in Rahim Ali v. Fateh. Bibi (1). This 
was a.case where the wife applied for maintenance, 
and during the pendency of the case the parties 
compromised, and the Court passed an. order in the. 
térms of the compromise that the husband should give 


his wife half his land and a house to reside in, or, 


in case of default, Rs. 9 a month. - On a subsequent 


application for enforcement the Magistrate ordered that 


the. woman should receive arrears of payment. 
The. proceediiigs were forwarded in revision by the 


District. Magistrate on the ground, that in accordance 


with the: principle laid down in Mussammat Rahim 
Bibi’s case (2) when a compromise had been arranged 
een the parties the enforcement of that 
‘omisé came within the jurisdiction of a civil and 

criminal Court, because the husband no longer 
neglected or refused to maintain his wife. The order 
of the Court was a short one upholding the view taken 
by the District Magistrate, and gave no at for its 
decision. ee 

_ It appears to me to be impossible to say. generally 
promise petition 
(1) (1905) 40 P.R. (Judicial) 79. 2 (1898) PR 107. 
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between the parties has been filed, that there is no 
longer a refusal or neglect by the husband to maintain 
his wife and that the jurisdiction of the Court is ousted 
by the application for compromise. sSuch an- 
application may merely mean that the parties have 
come to an agreement as to what is the proper amount 
of maintenance to be paid, and in such a case the mere 
fact that both parties have signed the petition to the 
Court is immaterial, except in so far as it obviates the 
necessity for the Court to take evidence, from-which. to 
assess the amount of .maintenance. If the argument 
were extended a little: further, it. would. lead to the 


155° 


1939 
Ma Kin YI 
ows 
EDWARD. 
KHIN MaunG; 


MOSELY, J. 


obviously untenable conclusion that a petition’ signed . 


by the husband ‘alone | er an admission given by the 
husband in evidence would show that he no. longer. 
refuses to maintain his wife.. It would be absurd to 
hold in such cases that the husband by so doing could. 
force the wife to liave recourse to a ‘suit in a “civil. 


Court. The refusal or neglect in question is refusal ” 


made or neglect - ‘committed before the proceedings 
commenced, and not-a refusal or neglect that .arose 
after. the initiation of the proceedings. 
I note that exactly the same view was taken in “the 
case of Rangammal (1), a Madras case.*» There the order: 
for maintenance was passed in accordance’: with the 
terms of a joint application put in by the parties. - It 
was contended. that that order was illegal, being based’ 
- ona compromise, It was held that: the order, which 
was one directing payment monthly of a fixed sumisof 
money, was one which in itself was in accordance with 
-the Code, and was not rendered illegal because it was. | 
made on consent of parties which. dispensed ae the 
necessity of taking evidence. 





‘In Budhu Ram’s case (2), a judgment of the 


Lahore High Court, it was, eowevere held: that any’ 
(1) 1985711 Weir, 629. ©.” (2) 95 4.0. 315. 
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order for maintenance based on a compromise 


application is without jurisdiction and cannot. be 
enforced by a criminal Court. The learned Judge 
purported to follow Rahim Bibi’s case (1) and Rahim 


. Ali's case (2). In my- opinion, Rahim Bibi’s case is 
-no*authority for this: proposition, and,as I have pointed 


out, in Rahim Ali’s case (2) quite a different kind of 


“compromise was entered into, and that ‘case is no 


authority for the general’ proposition laid down in 


‘Budhu Ram's case (3). 


Both according to law, then, and commion sense 


alike an-order for monthly maintenance alone based on 
an application of compromise is not illegal. Where, 
however, the compromise not merely relates to the 


amount of monthly maintenance but embodies other 
consideration or terms or conditions, then the order 


based on the compromise goes beyond the scope 
-allowed to a criminal Court, and a criminal- Court has 


. no jurisdiction either to pass or. enforce it. 


_ Inthe present case the-application for compromise 
and:the order based: thereon clearly contained. terms 
and conditions which were not within the jurisdiction. . 
of the criminal Court to order or enforce. a 

‘Asto the second ground.on which the learned © 


Magistrate based his order there is nothing to be 


said. The ruling quoted by him [Ma Lone v. 


A. Thumbuswamy Pillay (4)] is clear authority for the 
. proposition that the order had becomé of no effect in 


t could not be partially enforced, and that the’ 





7 app icant’s remedy i is to make a fresh application: ‘for 


maintenance. 
This application in revision will therefore be 
dismissed. 

(1) 4888) PR407% (@) 95 Lc, 315, 


(2) (1903) 40 PR (idicial) 79. RO L.B:R. 49. 
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CRIMINAL REVISION. | 


‘Before Mr. Justice Mya Bu. 


MAUNG KAN 2%. MAUNG PO TOK.* 


Civil Court's decree for possession ofland—Acaak or symbolical possession— 


Criminal Procedure Code, ss. 145, 146—Saine question between same 
parties before magistrate—Magistrate not competent .to go behind civil 
decree—Decree-holder not to be compelled to re-establish his right. 

In.a proceeding under s, 145 of the Criminal Procedure Code between the 
parties to a civil decree the magistrate cannot go behind the decision of the 
civil Court and ignore the decree, and purporting to act under s.-146 of the 
: Code, require the parties to fight out again in the civil Court the question as to 

-who is entitled to’ possession of the land which the’ civil Court had already 
decided. It is immaterial for this purpose ‘that the delivery of possession 
ainder the decree of the civil Court was symbolical only. 

; Abhoy Mondal v. Basu Rai, 27 C.W.N, 267, referred to, : 

. A judgment-debtor cannot be allowed to retain possession of property 

against his decree-holder who has actually been given possession against 

“him bya civil Court, and in a criminal proceeding under s. 145 of the 
€riminal Procedure Code, to assert that possession and by force of the order 
-of the magistrate drive the decree-holder back to the civil Court for a further 
‘declaration of his rights. - 23 

Atul Hazrahv. Uma Charan, 20 C.W.N, 796 ; Aung Baw v. Tun Aung, 
3 L. B.R. 129, referred to: : 


KC. Sanyal for Bie applicant. 
No appearance for the respondent, 


MYA Bu, J.—This is an application for revision of 
certain orders passed by the Subdivisional Magisttate 
of Paungdé purporting to act under sections 145 and 146 
of the Criminal Procedure Code. The proceedin gs 
before the Subdivisional Magistrate were initiated bya 
petition filed bythe applicant against the respondent 


and five others who are described as the respondeht’s: 


men. The facts. that led to the filing of the petition 
were as follows::—In Civil Regular No. 7 of 1938 of 
the Subdivisional Court of Paungdé, the applicant and 





$e 
* Criminal Revision Nos. -125B and 126B of 1939 from the order in 


review of the Subdl. Spl. Power Magistrate of. Paungdé in Cr. Misc, 
No. 34 of 1938...” . : oa : 
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his wife obtained. a: desires against the respondent and 


his wife for recovery of possession of a piece of paddy 
land,’ being Holding No. 109 of Mogyobyit kwin,. 


~ Paungdé Township, measuring 10°53 acres. That 
 decrée’ was pass: 


don the 19th September, 1938, In | 
execition of. the decree the Subdivisional Court on he 

19th October, 1938, passed an order for ‘delivery of 
possession to the’ applicant and his wife. Effect was 





given to this order by the process-server of the’ Court. 
BREEN the ely, watrant. on the 26th Sa 





oahy upon’ thé’ ‘and in question, with’ the result that: ; 


sae cays. later. ‘the ee filed his e petition J in BE. 


a Ly: % 
ikelihood of a breach of the | peace concerning the land 
estion. ¥ 





Subtivisional “Magistrate paesed a cpreiiataary Prey Si 
directing the ‘issue of..a prohibitory order to both. 


parties and of notices to the: respondent and his mento. . 
app “before him. on ‘the 29th November and to putin ., 





hibitory order 


was ap ignored. by ‘the e respondent and as men, who, im 
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ecine of their threat, went on reaping the standing: 
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crops on the land, and it appears that by the 29th MAUNG 3 Kaw’. 


November all the crops had been reaped. 

When the matter came before the. Subdivisional 
Magistrate on the 29th November arrangement was made | 
to keep the produce in the hands of the headman and a 


villager of Leusu village on their signing a bond for the: 
production of 550 -baskets of paddy when required. ° 
_The enquiry then proceeded, in the course of: which 


“each party contested the claim of the other as to the 
factum of actual possession and also as to who is 
entitled to reap'the crops. In the end, however, the 


learned Subdivisional.. Magistrate found it, in the 


cercomstanoes of the case, impossible for him to come 


to any “ rational decision - ‘as to which party were in: 
actual possession ‘of thé crops: and. “the land.” He, - 


therefore, decided to proceed to -act under. section 146 
~ and appointed ; the-Bailiff of his Court-“to take charge 


: of ‘the properties and: to credit to the Court all the . 
“moneys or proceeds of the lands.” Havin g passed that | 


order, the learned Subdivisional Magistrate also 
instructed the Bailiff “‘to deduct incidental expenses 
regatding cultivation, reaping etc. from the sum 
realized.” The Bailiff not only carried out. this 
instruction, but in his report of his having taken 
custody of the paddy and of his having sold the same 


mentioned that he had paid to various persons to 


‘whom various sums were due for such incidental 
expenses. It is quite clear that the payments so made 
were unauthorized. It is also clear that the 
Magisirate’s instruction to the Bailiff to deduct 
incidental expenses regarding. cultivation, reaping etc. 
from the sum_ realized is quite improper, because 
' although it -appears:to.be common ground that the 


crops. on the land ‘iad been raised. by..the. respondent,. 


the question as to who is entitled to the crops or to the 
12 Karas 


Minas Po 
Tor. : 


Mya Bu, J. 
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-spossession of the crops 4 ould ‘not arise s separately from 
“Maoxe 1 Kan or. independently of the main bone of contention 
MauNG po between. parties viz. who is entitled to the 
Ce ee on’. ofthe land. While the Subdivisional 
MYA BY... "Magistrat ted that he was not able to decide the 
_ question concerning the crops, he obviously had no 
right to determine .which cf the parties was liable to - 
= defray. the. expenses of cultivation, 
....In the “face of- the decree of the civil Court’ in 
favour of: the ‘applicant and his wife, the: ‘order of the 
‘ Subdivisional, Magistrate referring the parties to the 
- civil Court for the determination of their -rights under 
‘section 146 (1) is highly improp er. So far as the land 
_is concerned it is absurd to th “that the parties should 
again fight out in a civil Court the question as to who is 
_ entitled to the possession of the land ‘which the civil 
.. Court had not only decreed in favour of the applicant 
and his wife but ‘which the civil Court. had already e 
“enforced by the exécution’ of its delivery’ ‘warrant. — 
.- When. a- decree “is inter-parties it is immaterial 
~ whether: the delivery of possession made under that 
“decree “is actual or’ merely symbolical: see Abhoy 
= Mondal and others.v. Basu Rai and others (1), in which 
; 1 id. -down that ‘in’ a proceeding between the 
a o. a civil decree under ‘section 145 of the | 
Criminal Procedure Code, the Magistrate could not go. 
behind the decision of the civil Court inthe matter and 
~. could not ignore “the ‘decree. even though the Court: 
ve passing the: decree. had no jurisdiction’ over the land and. 
“ °it-qwas “immaterial that the delivery of possession | was’ 
is symbolical - only. | _Therefore, in -the enquiry under. 
“-gection 145 there was only one conclusion possible for 
s: the learned Subdivisional Magistrate to arrive at with. 
réference to the land; that is, sae ‘it ‘was in the 

























(27: Caw, 267,000 > 
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possession of the applicant on the date of the order 1939 
passed under sub-section (ie: Even assuming that the MAUNG KAN 
applicant had been forcibly’ dispossessed at any time \aune Po 
after the execution of the delivery ‘order of the Sub- TOK.. 
divisional Court the first proviso to.: ‘sub-section (iv) Mya ABO, I. 
will operate in favour of the applicant, as such 
dispossession must have taken place within two months 
next before the date of the order under sub-section (i). 

I hold, therefore, that as regards the land the. 
learned Subdivisional Magistrate’s order is contrary to 
all principles of justice. My finding is the same as 
regards the crops or the produce also. Where the 
decree-holder is put in possession of land, such posses- 
sion includes the: aptanding crops. The judgment- 
debtor cannot re-enter-in order to reap and dispose 
_of the crops which he had cultivated upon the land : 
see Aung Baw v. Tun Gaung (1). I respectfully adopt 
the observation of Chitty and Walmsley JJ. in 
Atul Hazrah and .others v. _ Uma Charan Chongdar 
and others (2): 








“It seems contrary to all principles of justice that a judgment- 
debtor should be allowed to retain possession against his decree- 
holder who has actually been given possession against him by a 
Civil Court, and, ina Criminal proceeding, to assert that posses- 
sion and, by force of the order of the Magistrate, drive the 
decree-holder . ... back to the Civil Court for: a further 
declaration of his rights.” 


The order of the Subdivisional Magistrate of 
Paungdé dated the 17th January, 1939, is set aside, and 
in its stead it is ordered that the learned Subdivisional 
Magistrate declare that the applicant was at the date of 
the order under section 145 (i), Criminal Procedure 
Code, in possession of the land, including the standing 
crops, and declaring the applicant to be entitled to 


(1) 3 L.B.R, 129, (2) 20 C.W.N, 796, 
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1939-. possession thereof until. evicted therefrom in due. 
MAUNG Kan course of law, and forbidding of all disturbance of such 
Mauna Po. possession until such eviction. The Subdivisional: 
Tox.” Magistrate will. take necessary steps to call into the: 
Mya Bu,J.. custody of the Court the net sale proceeds of the paddy, 
(i.e. sale proceeds less the Bailiff’s commission) and to. 


deliver the same to the applicant. 
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CRIMINAL*REVISION. 
Be fore’M ¥;, J ustice Arete . 


“4939. 
hh une 19, 


-MAUNG PO NWE v. MA’ PWA CHONE* 


sleideusoed of civil Court—Criminal proceeding on the ‘same facts—Suit for 
hire and recovery of caitle—Dismissal of suit—Criminal prosecutzon for 
= breach of trusl—Judgment in rem—Evidence Act, ss, 40, 41, -42, Bi 
_ Res judicata—Civil and criminal proceedings—Same cause of action. - 
A judgment of a civil Court other than one i rem canuot finally decidea 
,,.matter subsequently dealt with in a criminal Court even though the facts in 
‘dispute i in the civil suit govern the only eestor that, gen ari arise in the “Grithifial z 


procéédings.. 

- A person whose suit for hire and recovery of cattle has been diamissed*' is 
nok precluded from prosecuting the defendant for criminal breach of trust in 
respect of the cattle. The judgment’ of the civil Court neither operates as ° 
_ res judicata, nor does it come under s. 40, 41, 42, or 43 of the Evidence Acts 
and is irrelevant in the criminal proceedings. : oy 

Padmanabhani Ramananma vy. Golusu Appalanarasayya, LLR.. 55 Mad, 
_346 ; Trailokyanath Das v, Emperor, LL.R. 59 Cal. 136, referred to. : 


In ve N.F. Marker, I.L,R. 41 Bom. 1, dissented. from, 


“Mosmry, J.—The learned District Magistrate has 

submitted the proceedings in Criminal Trial 50 of 1939 
-of the Township . Magistrate of Kyaukkyi with the 
-recommendation that they be quashed. The reason 

given was that the matter in-issue had already been 

-decided in favour of the accused in a civil suit between 

the same parties. # 

- The complainant there, Ma Pwa Chone, nindeeuted 
Maung Po Nwe and another, Tun U, for criminal 
breach of trust or cheating. The case,. after a 
preliminary inquiry by the police, proceeded against 

~Po Nwe alone under section 406 of the Penal Code. 

‘The complainant’s case was that:she had bought: cattle 

for Po Nwe and hired them to him and that he had 

ASE of them. by seliing them to Tun U. 





* Criminal Revision’ No. 221B a 1939 ea the order of the, District 
Magistrate, Toungoo, in Cr. Misc. No. 20 of 1939, 
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1939 This criminal case was only instituted after 
Maune Po Ma Pwa Chone. brought a civil suit in the Township 
Ny. Court of Kyaukkyi (Small. Cause Suit No. 3 of 1939) - 
wa EWA where she sued Po Nwe, who is her cousin, for 
mesee, recovery of the hire and the bullocks. The witnesses 
whom she produced there,-Aung Ba and San Hla, 
- however, made the transaction of sale and exchange 
one with Po Nwe and not with Ma Pwa Chone at all, 
and she.also failed to. prove payment of any hire. Her 
- suit was. accordingly dismissed. ne 
‘The present.criminal case has’ Siaceoled. on the 
same facts and *the same evidence, though I note that 
‘Aung Ba has modified his statement in Ma Pwa Chone’s 
favour here. His evidence, however, will not be worth 
‘considering. in view of his previous statement in the 
civil suit. The complainant, after her preliminary 
examination did not tender herself as a witness. 
Maung Po Nwe seems to have made a verbal - 
application to the Magistrate to allow him to file a copy 
of the judgment in the civil suit, and his prayer for. 
adjournment for that purpose was apparently refused. 
He then applied to the District Magistrate for 
transfer of the case, but the District Magistrate has 
‘recommended the quashing of the proceedings. 
‘The. question usually presents itself in the reverse 
way. The judgment ofa criminal Court is irrelevant in 
a civil suit as proof of the point decided by the 
‘criminal Court. Similarly here the decision in the civil 
suit was not res judicata. The judgment in that suit 
was not one which by law prevented the criminal Court 
‘from taking.cognizance of the case and holding a trial 
(section 40 of the Evidence Act), nor was it a judgment 
in rem as defined: in section 41 of that Act, which 
could be* conclusive: proof of ihe matters dealt -with | 
in it, nor, “again, . did that suit relate to matters of a 
public nature (section 42 of that Act). “A judgment of 
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a civil Court other than one in rem cannot finally 
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decide a matter subsequently dealt with in a criminal ae 


Court even though the facts in dispute in this civil suit 
govern the only question that can rise in these criminal 


v. 


Ma: Pwa 


CRONE, 


proceedings, for if the property in question was yosery.y. 


bought by the accused he could not be convicted of 
any offence with respect to it on the complaint of the 
complainant. | 

The only other res judicata known to the criminal 
law is autrefois acquit and autrefois convict pea ae 
of the Criminal Procedure Code), 
~~ It has been held in one case by the. High Court of 
Bombay in In re N. F. Markur (1), iBat'a copy of the 
‘judgment in a civil suit should have been allowed to be 
‘filed in the subsequent criminal proceedings. ‘It was 
‘said there that that judgment was relevant to’ know 
awhat the rights ef. the parties were with respect to the 
matter in’ dispute, Heaton J. said, 


“Kt is a matter of the first importance, of the very highest 
relevancy to show to a criminal Court that the matter which the 
‘criminal Court is asked to adjudicate on has already been fully 
‘dealt with by a civil Court . . .. . The judgment is 
‘elevant not for the purpose of proving or disproving facts in 


-dispute in the case, but for the purpose of enabling the Magistrate - 


to decide whether he should . . . . exercise the. discretion 
given him by clause eta) of section 253 of the. Criminal Procedure 
Code.” 


The Evidence Act, however, does not warrant this 
‘proposition of law. The judgment in the civil suit was 
not one of those mentioned in sections 40, 41 and 42, 
and was, therefore, irrelevant, not being a fact in issue, 


mor relevant under some other provisions of the _ 


Evidence Act (section 43 of the Act). Then, again, as 


admittedly the judgment should not be used to prove. 
-or disprove the charge, it is difficult to see how the 


—eme 


(1) (1914) LL.R. 41 Bom. 1,5. 
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Magistrate could have used it on which to ground his. 
order of discharge. That would have been equivalent. 
to treating it not merely as relevant but as conclusive. 
It is clear, } think, that the decision in In re N. F. 
Markur (1) was on grounds of rey rather than of law, 


for it was said = 


s We cannot have criminal courts trying over again matters. 


‘which have been finally dealt with and finally decided by a civil. 


court of competent jurisdiction.” 


In ve Markur’s case (1) was, dissented from in 
Padmanabhani Ramanamma - alias’ Bullemma v. 


Golusu Appalanarasayya (2)’ where it was rightly 
_remarked that though the civil suit and the prosecution: 


may be based on exactly the same cause of action, the 
parties are, strictly speaking, not the same... The burden: 
of proof is differently placed and different considerations. 
may come in. The result may, therefore, be a contilict. 
in decision. Instances are given there, a trial for 
murder in which the confession is inadmissible in 
evidence and a suit for damages for the murder where 
the confessional statement is admissible: another 
instance is more familiar, a prosecution for defamation _ 
governed by the provisions of the Penal Code and a. 

suit for damages governed by the English law ot slander 
and libel. As is again said there, in a passage quoted: 
from another judgment, the risk of such conflict is one 
that is inherent in the division of causes into criminal 
and civil. The judgment of neither Court is binding. 


om. the other and each must decide the cause on 
‘the evidence before it. If they arrive at different 
- conclusions it is regrettable but unavoidable. 


‘A similar recent decision is Trailokyanath Das v.. 


(ty 4914) LR: 41 Bom. 1. (2). TOA EEM 55 Mad. 346. 
" (3) (1931) LL.R.59°Cal 136. 
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I am unable, therefore, to accept the learned District 
Magistrate’s recommendation on the ground given by 
him. Inthe present case, however, I think that this 
recommendation can be supported on another somewhat 
analogous ground. The applicant is a poor man who 
could not afford to be represented in the criminal 
proceedings. It is obvious that if he had filed or were 
allowed to file a copy of the evidence of Maung Aung Ba, 
given in the civil suit in this trial,‘the trial could not 
possibly result in his conviction. It will, therefore, be 
directed that the «proceedings be quashed and the 
accused, Maung Po Nwe, acquitted. 
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APPELLATE CIVIL. 


Before Sir Ernest H, Goodman Roberts, Kt., Chief Justice, 
and Mr, Justice Spargo. 


MA THAN YIN: 
v. 
MA. THAN MAY anp oTHERs.* 


Appeal from Original Side of High Court—-Nature of appeal, not a re-hearing 
without witnesses—Appeliate Court's Junction—Principles of law correctly 
applicd—Finding of facts on evidence—Mislake of fact or inference or 
material oversight—Weight of evidence—Treal Judge’s advantage of 
hearing witnesses. 


An appeal from the Original Side of the High Court is not in the riatiee of 
a re-hearing without witnesses, i.¢., the appellate Court is not to try to reach 
from the written material available to it a conclusion which is entirely 
independent of the Judge of first instance who saw and heard the witnesses. 
What the appellate Court has.to do is to see (1) whether the principles of law 
applicable to the case were appreciated and correctly applied, (2) whether there 
was evidence upon which the Court of first instance could find the facts as it 
did, (3) whether any mistake of fact or of inference or any material oversight 
has occurred any one of which might reasonably affect the result, (4) whether: 
the weight of the evidence shows that the trial Court.came to a right conclusion, 
bearing in mind that the Judge who saw and heard the witnesses is in a much 
better position to form an estimate of the, worth of the testimony than the 
appellate Court which has not that advantag Sica 


Chinnaya v. U Kha, 1.L.R. 14 Ran. 11 ; Powell v. Streatham Manor Nursing 
Home, (1935) A.C. 243, referred to. ; 





A. N. Basu for the appellant. 
Sein Tun Aung for the ist respondent. 


' Daniel for the 2nd, 3rd and 4th respondents. 


RoseErts, C.J.—In-Chinnaya v. U Kha (1), Page C.J. 
pointed out that the principles laid Gown by Viscount 
Sankey in Powell v. Streatham Manor Nursing Home (2) 
ought to. be applied at the hearing of appeals in this 


Court from decrees or orders passed by learned Judges 





* Civil First Appeal No. 35 of 1939 from thé judgrient of this Court on the 


Original. Side in: Civil Regular. Suit No.'307 of. 1937, 


(1) (1935) 1.L.R. 14 Ran, 11. (2) (1935) A.C. 243. 
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on the Original Side. I desire to emphasize the 


importance of that case. There seems to bea mistaken 
impression in some quarters that such an appeal ought 
to be in the nature of a re-hearing without witnesses, 
or in other words, that the appellate Court will try to 
reach from the written material available to it a conclu- 
sion which is entirely independent of the Judge of first 
instance who saw and heard the witnesses. — 

But what the appellate Court has to:do.is to see, 
first, whether ‘the principles of law applicable to the 


case were appreciated.and correctly applied ; secondly, © 
whether there was evidence upon which the Court of | 


first instance could find the facts as it did; thirdly, 
whether any mistake of fact or of inference, or any 
material oversight has occurred, any one of which might 
reasonably affect the result ; and, fourthly, whether the 
weight of the evidence shots that the trial Court came 
- to a right conclusion, bearing in mind that the Judge 
‘whe saw and heard the witnesses is in a much better 
-position to form: an_estimate of the worth of the 
testimony than the appellate com which has not that 
advantage. - 

. Now, the nieeeat appeal raises the very simple 
question, was Ma Than May, or was she not, the keittima 
-.adopted daughter of her aunt Daw Tin? The learned 
Judge has shown by his references to decided cases in 
the judgment that he knew exactly what facts had to be 
proved and that the burden lay on the present first 
respondent to prove them. And he passed on to 
‘ consider whether those facts had been proved. 

She called witnesses to show that there had been a 
public ceremony of keittima adoption, and. they said 
there had and the learned Judge believed them, and 
there isan end of the matter. He reviewed the 
- evidence of these witnesses with the greatest care in a 
. voluminous judgment in which he gave his reasons for 
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»*believing them: it is not shown that they are bad 
reasons. He also pointed out that there was much 
other evidence which fell short of proving keittimia 
-adoption but which showed a relationship between’ the 
‘patties consistent with keittima adoption and making 


‘it probable that those who swore they attended the 


‘ceremony were speaking the truth. He-did not omit 


to consider the matters urged by the present appellant 


-but, having considered them he explained exactly. why 
they failed to shake the first respondent’s case... He 
‘was perfectly-entitled to take the view he did and it is 


- not shown that the reasons given by him were» hei 


-f¥edsons. 


It is said he made no reference to the fact that 


‘Ma Than May became possessed through her adoptive 


father of .property formerly possessed by her natural 


- father, and this is doubtless so, because in the light of — 
other evidence before him it could not be a material 
“factor in-arriving. at his decision. The learned Judge 
“disbelieved much of the evidence given in support of 


the appellant’s case: he gave hiS reasons for so doing, 
and it is not shown that they were bad reasons. 4 
It is not, and could not be, suggested that there is 


‘any material mis-statement in the judgment as to the 
“evidence given at the trial, or that through some error 
‘or omission the learned Judge failed to take into 
“consideration the evidence as a whole and to come to:a 


conclusion of fact thereon. 
The trial in this case lasted three weeks and there: is 
a right of appeal on questions of fact. Where the 


‘record is bulky it is undesirable that the appellate vous | 


should have to consider iti in detail twice. 
Accordingly, owing to the necessarily lengthy 


judgment and the great mass of evidence, the appeal 
was admitted.. But as soon. as the judgment is ‘read’ 
-and the evidence:sifted it becomes apparent that though 
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there is a right of appeal under section 96 of the Civil | 1999 
Procedure Code, there are no grounds of appeal at MaTuan 
all, and accordingly this, appeal is dismissed : costs Ee 
ad vocate’s fees fifteen gold mohurs. a ee 


Sparco, J.—I agree and ‘have nothing to add. Boat 
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APPELLATE CIVIL. 


Before Mr. Justice Dunkley. 


U WIN SU 
Ue 
_ THE SECRETARY OF STATE. FOR BURMA.* 


Negligence of municipal councillors—Liability for loss of municipal funds— 
Liability as that of trustees—Gross neglect of duty—Burma Munzecipal 
Acé, s. 59. 

The position of municipal councillors in regard to Municipal funds is in 
law that of trustees ; and their liabilities, therefore, must be determined upon 
that footing. As trustees they are bound to exercise over the trust property 
the samedegree of caution and care as a man of ordinary prudence would 
exercise in the case of his own property. As trustees they would be liable for 
any loss of the trust fund which was facilitated by the gross neglect of their 
duties as trustees, and upon this footing their liability would be the same- 
whether tle loss was.caused by an act free from moral turpitude or by a crime. 

Manilal Desai v. Secretary of State for India, 1,L.R, 40 Bom, 166,. 
followed. 


Campagnac for the appellant. 


Thein Maung (Advocate-General) for the Crown. 





DUNKLEY, J.—This isa second appeal under the 
provisions of section 100 of the Civil Procedure Code, 
and therefore the findings of fact of the first appellate 
Court are binding upon me, however gross the appellant 
may assert those findings to be.-—Mussummat Durga 
Choudkrain v. Jawahir’Singh Choudhri (1). 1 have 
listened on behalf of the appellant to along argument 
which-has been mainly directed to showing that on the 
evidence the learned Judges of the Courts below should 
have held that the deceased Akunwun was responsible: 
for this embezzlement and that the appellant, who was: 
the President of the Municipal Committee at the time, 
had no responsibility for it. 





* Civil 2nd Appeal No. 116 of 1939 from the judgment of the District 
Court.of Toungoo in: Civil Appeal No. 49.cf 1938. 
_ (1) (1890) 17 LA. 122, 
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Out of this argument only two questions of law arose. 
One was that there was-no evidence whatever in support 


of the two findings of fact : first, that the President: 
received from U Min Din, the father of the defaulting. 


tax collector, Ba Zan, prior to Ba Zan’s appointment a 
letter warning him of Ba Zan’s bad character, In 


. regard to this matter the conclusion must be that there - 
is no evidence to show that the appellant ever received: 


this letter. Consequently, I must hold that that letter 
has not been proved ; but, in fact, the learned District 
Judge on first appeal has attached no importance to it. 

The second finding of fact in regard to which it is 


alleged that there was no evidence is the finding that 


the appellant received from the Akunwun at different 
times a number of reports warning him that Ba Zan had 
not furnished the required security and further warning 


him that Ba Zan would not permit his tax tickets and- 


collections to be checked, and ultimately warning him 


that a report of the contumacy. of Ba Zan ought to be. 


made -to the District Superintendent of Police and the 
Deputy Commissioner.” In regard io this matter the 


appellant’s own evidence is sufficient proof, tomy mind, 
that these reports were .received by him. He admits. 


that on the 18th April, 1934, he made a detailed answer 
to charges . which had been framed against himby the 
Committee when he was called upon to make good the 
loss of municipal funds. In charges Nos. 3 and 4 these 
reports were set out : altogether there were six of ther. 
In his answer to those charges the appellant did not 
deny that he had received any of these reports. The 
appellant has further admitted in his evidence that at 
the special meeting, which was held to. consider. the 
explanation of the Akunwun on. the 9th September, 


1933, this explanation was read and discussed. This | 


explanation mentioned all these reports and attached 
to it were copies of the reports themselves, The 
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spetlaah admits that at the meeting: he did not deny 
that these reports had been received by him. There 
was therefore, in. my opinion, ample: evidence upon 
which the learned District Judge could “hold that all 
these reports had been receivéd by the appellant. ; 

The second question of law which has been raised 
is that even on the facts which have been found it has 


_ not been established that in law the appellant is liable 


for the loss which has been incurred by the Municipal 
Committee. 
The responsibility Me a eaten of the Committee 


” rests upon the provisions of section 59 of the Burma 


bs neglect or miscondict whilea member of the committee, * iy 


Municipal Act, which is as follows : 


" Every person shall be liable for the loss, agtbte or inikeppltony 
tion of any money or other-property belonging to the committee 


if the loss, waste or misapplication is a direct consequence of.’ his 
a ae 


- The construction of the provisions of a section af. the: 


~ prudence would exercise in the case of his own property. 


‘Bombay: District Municipalities . Act, similar. to. this - 
section of the Burma Municipal Act, was considered by® 
a. Bench: of the Bombay High Court.in Mamnilal. 
Gangadas Desai v.. The Secretary of State. for India 


in Council (1). Inthe . course of his judgment 
Batchelor J. said {at page 175) 

“the position of the Councillors in regard to the Municipal 
fund. isin law.that of trustees; and their liabilities, therefore, . 
must. be determined upon this footing. As trustees there can be: 


- no doubt that they..would be bound to exercise, over the trust’ 


property the same degree of caution and care asaman of ordinary y 
* * * 


As trustees, therefore, it seems .to me that ithey would be liable 
for any loss of the trust fund which was facilitated by the gross 


‘neglect of their duties as trustees, and upon this footing their’ 


liability would be the same whether the loss was caused by an 
act free from moral turpitude or by a crime.” 








(1) (1915) LLLR: 40 Bom, 166, . 
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And Hayward J. said : 


“The Councillors have thus been.placed in the position of 


public trustees, and would, therefore, be liable under the ordinary 
law for any misapplication, whether by their own acts or by any 
other agency through their .neglect, of the property of the 
Municipality.” 

_ With these observations I am in entire agreement. 
It is idle for the appellant to set up that, because the 
Akunwun did not take certain steps in this matter, 
which if they had been taken would have prevented the 
embezzlement, therefore any negligence of which he 
himself. has been guilty cannot make him Hable under 
the’ provisions of section 59 of the. Municipal Act 
‘because, as the Akunwun's neglect has intervened, the 


loss: cannot bé held to be a direct consequence. of his: 


_ meglect On the contrary, if the appellant’s acts led to 
this, embezzlement. and to the situation, which arose 
“therefrom, in which the Municipal Committee was 


‘ amable to recover either from the tax collector or his. 
_ sureties the amount embezzled, then, whatever further. 
negligence on the part of some other person may have. 
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intervened, the loss to the Municipal Committee is _ 


plainly the direct consequence of the appellant’s neglect’. 
“Now, according to the bye-laws of the Toungoo. 


Municipality the. President is the chief executive 
* authority in all departments ; that is, it is for him te see 


that the subordinates of all departments carry out their . 


duties in the manner prescribed. Under rule 9 in | 


Chapter II, Part IV, of the rules under the Burma 
Municipal Act, it is laid down that every ‘officer or 


servant of a Committee who is appointed whether _ 
permanently or temporarily to a post in which he is - 


required to receive or disburse money belonging to 

such Committee shall give security to such sufficient 

amount as the Committee may fix in each case, and the 

security shall be of such a nature as is required by the 
13 
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Government from a Government servant of a. similar 


class who performs similar, dutiés. , 
-. Maung Ba Zan was appointed a tax eéllestor by the 


order of the appellant. The appellant admits that he 
had no authority to appoint a tax collector, as tax 
collectors could be appointed. by the Committee only. 


_By an order of the appellant as President, the tax 


tickets wete handed over: to Maung Ba Zan on the 


6th June, 1932, The Akunwun received this order and 
was, of course, compelled to obey it. He duly handed 


over the: tax tickets to Ba Zan, although on that date 


Ba‘ Zan was not a tax collector or employed by the 


Committee in any capacity whatever, there was no 


vacancy of tax colléctor, and Ba Zan himself had not 


made an application for appointment, Incidentally, of 
course, Ba, Zan had furnished no security. On the 


7th June, that.is the next day, one of the tax. collectors — 


applied for léave to the appellant. On the 8th.June 
Ba Zan nade an application for this leave vacancy. 
This application, instead of being presented at the 


Municipal Office as it ought to have been, was presented. 


direct to the appellant. On the reverse thereof, the 


appellant passed an order appointing Ba Zan to this 
vacancy and directing that the usual security should be 


taken from Ba Zan. He made no attempt to find out 
whether Ba Zan furnished the security or not. He 
admits himself that he made no enquiries about Ba Zan, 
as to whether he was a man suitable for the appointment, 

or whether he was able to furnish security, or whether 
the persons:whom he had named in the application as 
willing to stand surety for him were prepared to stand 
surety, or even if. prepared to stand were’ persons of 
property who were likely to be suitable as sureties. On 
the 9th June there was a meeting of the Municipal 


‘Committee. This. appointment ‘of Ba Zan was not 
mentioned by the appellant at this meeting although he 
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presided at it. Yet he admits himself that he made an —1989 
appointment which he had no authority to make, and vu wim su 
although he had an opportunity on the 9th June of tue 
getting the appointment confirmed by the Committee, SS°RitARY 
he did not take that opportunity, and for very obvious For Burma. 
reasons. On the 17th June he received from the Dunxtey, J. 
Akunwun a report to the effect that Ba Zan had not 
furnished security. He took-no action whatever on that 

report. On the 6th July the appointment of Ba Zan came 

before one of the Sub-Committees of: the Municipal 
Committee for confirmation of the President’s order of 
appointment. .The appellant did not. mention to the 
Sub-Committee that Ba Zan so far had: not furnished 

security. He now alleges that he did not do so because 

the Akunwun.or the Secretary, I am not sure which he 

means, informed him that the practice was that no 
‘security need be given until the appointment had been 
confirmed by the Committee. If such information was 
-given, it was, of course, contrary to the provisions of 

the statutory rule 9 of Chapter II in Part IV of the 

Burma Municipal Rules. Butit is quite clear that no 

such information was given to him ‘because already on 

the 17th June the Akunwun had reported Ba Zan’s 

failure to give security. This appointment of Ba Zan 

was confirmed by the Sub-Committee although, quite 

clearly, it. would not have been confirmed if the 
Sub-Committee had been apprised of the true facts, or 

at least if it had been confirmed, then the negligence 

would have been passed on to the Committee unless 

.the Committee took steps to see that the security was 
immediately furnished. On the 9th July the proceedings 

of this Sub-Committee came before a full meeting of the 
Committee, over which the appellant presided, for 
confirmation, and again no mention was made of the fact 

that Ba Zan had failed tofurnish any security. During 

July, August, September and October the Akunwun 
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made no less than five reports to the appellant, in which 
he set out that Ba Zan still had not furnished any 
security ; further, that he had attempted on several 
occasions to get into touch with Ba Zan in order to 
check his collections and his tax tickets but had not 
been able to doso. He asked for the President’s orders 
and received no orders. These reports of the Akunwun 
were, to use familiar language, burked by the 
appellant. : 1 

Now, on the 3rd November the Akunwun took 
action on his own authority and he seized the tax © 
tickets from Ba Zan. Then on checking them he found. 
that there was a shortage of over Rs. 4,000. What did 
the appellant do in this extremely serious state of affairs ? 
Nothing, unless we are to believe the evidence which 
has been called cn behalf of the plaintiff-respondent 
that the appellant was delaying matters in order to 
assist Ba Zan to find. the money to make good the 
shortage. Instead of doing what any reasonabler 
prudent and honest man would have done, that is, call 
an immediate meeting of the Committee, he called 
no meeting of the ‘Committee at all until the 19th 
December ; and in the meantime no action of any 
kind was taken against Ba Zan, and only upon the 
erder of the Committee which was passed at that 
meeting was a report made to the police against Ba Zan 
on the 22nd December, 

These are the simple facts of this case. The acts of 
which the appellant was guilty were acts of the grossest 
malfeasance, not. merely of misfeasance. It is clear 
that owing to the appellant’s failure to perform his duty 
and his gross-misconduct Ba Zan was appointed as tax 
collector without any security being furnished and was 
allowed to break all the rules and regulations for the 
periodical checking of his accounts. It cannot be said 
that the loss to the Municipal Committee has not been 
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directly caused by the misconduct of the appellant. 1939 


The decisions of the lower Courts were plainly correct, U win su 
and the appellant is certainly responsible to make good dus 
SECRETARY 


the loss to the Municipal funds. oF STATE 
This appeal is therefore dismissed with costs, For BURMA. 


advocate’s fee twenty gold mohurs. DUNKLEY, J. 
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LETTERS PATENT APPEAL. 


Before Mr. Justice Dunkley, and Mr, Justice Wright. 


U RAI GYAW THOO & CO., LTD. 
VY. i = 


MA HLA U PRU.:* 


Burmese Buddhist husband and wife— Mortgage of joint property by husband— 
Knowledge and consent of wife—Mortgage binding on wife—Payment by 
husband saving limitation against both—Concurrent findings of fact— 
Interference by second appellate Court—Absence of evidence to support 

. finding, 


Where a Surmese Buddhist wife consents to her husband mortgaging the 


’ joint property as if it were his sole property, she thereby holds him out to the 


mortgagee as her agent, not only in respect of the execution of the -morigage 
but also.in respect of all subsequent transactions in connection with the 
mortgage. Payment of interest by the husband under such circumstances will 
save limitation both against husband and wife. 


Bhagwan Singh v. Ujagar Singh, 30 Bom.L.R. 267 (P.C.); N.A.V.R, 
Chettyar Firm-v. Maung Than Daing, LL.R. 9 Ran. i524; Ma Nyun v. 
Teixeira, 10 L.B.R. 36, referred to. 


On second appeal it is not the concurrent finding: of .fact which cannot be 
interfered with ; it is the finding of fact of the first appellate Court: and there 
is no question of it being within the discretion of the second appellate Court to 
interfere. The second appellate Court cannot interfere however erroneous 
it may think such finding to be. The only circumstance under which it can 
interfere is when the alleged finding of factis not in reality a-finding of fact 
because it is supported by.no evidence whatever. : . 


Durga Choudhrain v. Jawahir Singh, 17 L.A. 122 ; Ramratan Sukal vy, 


_ Mussamat Nandu, 19 1.A. 1, referred to. 


Hay (with him Zakaria) for the me ee The 
findings of the Lower Courts were concurrent and 
could not be interfered with by the High Court on 
second appeal. See Mussummat Durga v. Jawahir 
Singh (1); Ramratan Sukal v. Mussumat Nandu (2). .~ 

It has been found that the respondentin addition to 
attesting the. mortgage deed had consented to and 
acquiesced in the husband mortgaging the property 
which stood in his sole name. Her interest as well was 

* Letters Patent Appeal No.4 of 193$ from the judgment of this Court in 


f eae No. 22 of 1939. 


(1) 171.A,122, — - (2) 19 LA, 1, 


Rept : I7BC174O)R 


* 
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therefore bound by the mortgage - and she was 
estopped from’ denying it. See N.A.V.R. Chettyar 


Firm v. Maung Than Daing (1); Ma Nyun v. 
' Miss E. E. Teixeira (2); Bhagwan Singh v. Ujagar 


Singh (3). 

The person liable to pay the debt under the 
mortgage deed was the husband alone and payment of 
interest by him was sufficient to keep the debt alive 
and enforceable against the entire property. 


Sein Tun Aung for the respondent. Where a pay- 
ment is made by a person filling two capacities it is a 
question of: fact in each case in which capacity the 
payment is made. Payment of interest by one of two 
co-mortgagors who is not the agent.of the other does 
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not by itself keep the debt. alive. Azizur Rahaman — 


v. Upendra Nath \4); . _Fhayammal v. Muthukuma- 


raswami (5). 
. The husband. has declared himself to be ihe sole 


‘owner of the property i in the registered mortgage deed 


and oral evidence cannot be given to contradict it or to 
bind the interest of the wife, if any, in the property. 
There can be no estoppel in such a case. © 

. Moreover there is absolutely no evidence whatever 


to find that the payment made by the husband was on 


behalf of the respondent also, and therefore the suit 
against her is barred by limitation. .- | 


DUNELEY, J.—This is an appeal under the Letters 
Patent on a certificate of the learned Judge who heard 
the second appeal. It is of the utmost importance to 
notice that the appeal before the learned Judge was an 
appeal under the provisions of section 100 of the Civil 


Procedure Code and that, therefore, he was not — 


(1) LL.R. 9 Ran, 524, (3) 30 Bom. L.R, 267, P.C. 
(2) 10 L.B.R. 36. (4) 42 C.W.N. 18. 
(5) ILL.R. 53 Mad. 119. 
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entitled to interfere with the findings of fact of the first 
appellate Court, however grossly inexcusable or 
erroneous those findings of fact might appear to him to 
be.—Mussummat Durga Choudhrain v. Jawahir Singh 


‘Choudhri (1) and Ramratan Sukal v. Mussumat 


Nandu (2), : 

Now, the suit out of which this appeal arises was a 
suit upon a registered deed of mortgage which was 
executed by Maung Sein Pho, who was the first 
defendant in the original suit, in favour of the present 
appellant company. Ma Hla U Pru, the present 
respondent, who was the second defendant in the suit, 


is ‘the wife of Maung Sein Pho, and it is common 


ground that she was married to Maung Sein Pho when 
the property now in suit, which was mortgaged to the 
appellant company, was purchased. The purchase was. 
made on the 29th July, 1920, and was madé‘in the sole 


-name of Maung Sein Pho. On.the 31st August, 1920,. 


this land was mortgaged by Maung Sein Pho alone by 
a registered deed to the appellant company, and it has. 
been held by the original Court and by the District 
Court on first appeal that this mortgage was made with 
the knowledge and consent of the respondent. 
Consequently a decree was passed granting the 
appellant company a preliminary mortgage decree over 
the interest of both Sein Pho and the respondent in 
this property. The point which was raised on second 
appeal was whether the interest of the respondent in 
the mortgaged property was bound by the mortgage, 


_and the learned Judge held that her interest was not 


bound because the knowledge and: consent of the 
respondent to this mortgage by her husband had not 
been proved, and, consequently, he reversed the 
judgments and decrees of both the original. ‘Court and 





(1), (1890) 17 LA. 122. (2) (1891) 19 LA. 1. 
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the first appellate Court. Now, this question was a 1939 

pure question of fact; and if there was any evidence on Res 

which the first appellate Court could find that the tTxoo & co., 

mortgage by Sein’ PHo had been made with the on 

knowledge and consent of the respondent, then that ig 

ended the matter and this point could not be raised on ee ae 

second appeal before this Court. me 
The position of a Burmese Buddhist husband and 

wife in regard to thé mortgage by one of them of . 

~property belonging to both has been finally settled by 

the judgment of a Fuli Bench of this Court in 

N.A.V.R. Chettyar Firm v. Maung Than Daing (1),and 

in the course.of that judgment it was stated that 


“ either party to the marriage is competent to alienate or 
otherwise dispose of his or her own interest in the joint property; 
but neither of them is entitled to alienate the interest of the other 
without the consent, express or implied, of that party.” 
- And further : ; . 
_“ There are no presumptions, dz facto or de jure, that a 
Birmese Buddhisi couple, living together, are agents for each 
_ other, or that the wife is deemed to consent. to the acts of her 
busband. It isa question of fact to be determined according to 
the circumstances of each case.” 
This Full Bench restored the authority of the case 
of Ma Nyun v. Miss E. E. Teixeira (2), and in the 
course of the judgment of the Full Bench of the Chief: 
Court of Lower Burma in that case Twomey C.]. said : 
“There can be no doubt that the mortgage effected with the 


‘wife’s knowledge and consent bound the wife’s interest in the 
property as well as her husbands interest.” 


Consequently, the only point which was before the 
original Courts for decision in this case was a question 
of fact, namely, wheiher the mortgage of this property 
to the appellant company by Sein Pho was made with 


ro ne 


(1) (1931) LL.R. 9 Ran. 524. (2) 9 L.B.R. 36. 
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thé knowledge and consent of the respondent. The 
first appellate. Court has held that this mortgage was 
made ‘with. the respondent's knowledge and consent. 
There was evidence upon which it could so be held, 
because, apart from the deed of mortgage itself which 
bears’ the signature of the respondent the evidence 
showed that the document was read and explained to 
her before she signed it and there is the evidence of 
Maung Mé that she ‘consented. to the mortgage of this 
property. by her husband. = 


In the coursé of his ie judeueny the learned Judge o on 
second ‘appeal sais 


“ Ordinarily, on ee appeal it would not be possible for 
this Court to interfere with a concurrent finding of fact by both | 
the lower Courts. Where, however, it is clear that the finding is 
based on an entirely erroneous and illegitimate interpretation of the 


-facts before the Court, it is-right and proper -for this Court to- - 


interfere.” 


With the greatest. respect, in view of the two ade ’ 
ments of their Lordships of the Privy Council to which © 
I have already referred, and which have been repeatedly 
mentioned in subsequent judgments of the Judicial 
Committee, - this is not a correct exposition of the law. 
On second appealit is not-the concurrent finding of 
fact which cannot be interfered with: itis the finding 
of fact of the first appellate Court: and there is no 


‘question of it being within the discretion of the second 


appellate Court to interfere: the second appellate Court 
cannot interfere, however erroneous it may think this 
finding of fact to be. The only circumstance under 
which it can interfere is when the alleged finding of 
fact is not in reality a finding of fact because it is 
supported by no evidence whatever. Consequently, the 


' decision of the first appellate Court that this mortgage 


was binding upon the .interest of the respondent in the 
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mortgaged property was.a decision which could, not ke 
canvassed on‘second appeal. tte! 


U Sein Tun Aung on behalf of the pasnotiderth, has mate & Co, 


said that the points of law which he actually raisedin his _- », 
memorandum of second appeal were not decided. by MAsHtA 
the learned Judge. He has referred totwo such points. airy, 7 
He has said that, in view of the statementin the ~— 
registered deed of mortgage that Sein Pho was the sole 
owner of#this mortgaged property, oral evidence is 
inadmissible to show that thé respondent has an interest 
in this property as a co- -owner‘ with Sein Pho, and ‘that 
therefore no decree binding upon her interest could be 
passed. The answer to this. argument is that. by her 
consent to this deed of. mortgage - the respondent is 
- estopped. from denying that Sein. Pho had authority-to 
‘mortgage the whole of this property as if he were the 
-sole owner. In Bhagwan Singhv. Ujagar Singh ie their 
“Lordships ¢ of the Privy Council said: 





i 
! 
i 
i 
i 


“ Attestation of a deed by itself estops aman rite denyiig 
‘nothing whatever exce pt that he witnessed the execution of the 
deed, and by itself it does not show that he consénted to the 
transaction which the document effects. Where, however, in 
addition to the fact that he attested the deed, there is evidence to 
show that he consented to and acquiesced in the execution of the 
document (a mortgage deed), it is alegitimate inference to draw 
from such evidence that he not only witnessed the execution of 
the mortgage by the mortgagor, but. also that he consented to the 
transaction and acquiesced in the mortgage being given.” 


Consequently, the inference of fact arising from the 
respondent’s signing the mortgage deed after it had 
been read and explained to her is that she consented to 
Sein Pho mortgaging the whole of the property as if he 
were the sole owner. 

U Sein Tun Aung has further urged that the suit on 
the mortgage was barred by] feitaree as sinned the 





Lng 30 Bom. L.R. 267 (P.C,). 
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respondent, and he says that, although the question as 
to whether the payments of interest by Sein Pho were 
payments made on behalf of the respondent as her agent 
is a question of fact, yet this isa question of fact which 
could be reviewed on second appeal because the finding 
of the first appellate Court was supported by no evidence 
whatever. On this point the learned District Judge on 
first appeal said. this : 


“It should be rememberéd that the finding that she is bound 
by this transaction has been arrived at not on the footing that she 
was a co-executant, but on the footing that she had given- her 


egnsent to her husband to enter into it, which was subsequently 


entered into with her full knowledge and that the husband was at 
all material times manager of the joint family business. Upon 
proof of this fact, namely, the fact that the husband entered into 
the mortgage transaction with her knowledge and consent, the 
husband must of necessity be.considered as standing in the position 
of agént:to her at'the time of that transaction and always there-- 
after in respect of or with reference to the debt under or on 
account of this mortgage transaction.” 


With this statement of the law I am bound to say 
that I am in entire agreement. Where a Burmese . 
Buddhist wife consents to her husband mortgaging the 
joint property as if it were his sole property, then clearly - 
she is holding him out to the . mortgagee as her agent, 
not only in respect of the execution of the mortgage 
but also in respect of all subsequent transactions in 
connection with the mortgage. 

In my opinion, there were no grounds on which 


this Court could interfere with the judgment and decree 


-of the District Court passed on first appeal, and the 


second appeal was wrongly entertained, and the 
judgment and decree of the District Court ought not to 
have been reversed. 

This appeal is therefore allowed, and the judgment 
and decree of the Subdivisional Court of Akyab, 
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- granting a preliminary mortgage decree _against the 
respondent as well as against her husband Sein Pho, 
are restored with costs in all Courts. 


WRIGHT, Tai agree with the judgment of my 
learned brother, but there is one point in connection 
with U Sein Tun Aung’s contention that the suit is 
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barred by limitation on which I should like to comment. | 


. The sole mortgagor was Maung Sein Pho, The respond- 
ent, Ma Hla U Pru, was not a mortgagor, and it was 
‘not for her to make payments in respect of the mortgage 
debt. It seems to me that this is a complete answer to 
U Sein Tun Aung’s contention that the suit is barred 


by limitation as against his client because she did. not 


herself make’any payments towards the mortgage money 
and because her husband was not pallid to make 
payments on a behalf. 
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SPECIAL BENCH (CRIMINAL). 
Before Mr, Justice Mya Bu, ang Mr. Jitstice Mosely, 


THE: ADVOCATE- GENERAL: BURMA 
v. 
MAUNG CHIT: MAUNG’ AND. ONE. * 


Contempt of Court— —Inquiry by icipitlene as to cause of death—Necessity of 

finding cause and-persons responsible for death— “ Judicial proceeding ”"— ; 

“ Subordinate Court "—Object of punishment for contempt of Courf— 

Criminal Procedure Code, ss. 4 (1) (m), 176—Contempt a Courts Act, s.2— ~ 
Government of Burma Act, s, 85. a 

An inquiry or inquest held by a magistrate under s. 176 of the Grinatiis! 

>rocedure Code as to the cause of death of a person is.a “ judicial proceeding ” 

within s. 4 (1) (m) of the Code, and a magistrate holding judicial proceedings 

in which it is necessary for him to come to a finding as tothe cause of death 

andasto the persyns iesponsible, if anys for the death, acts asa “court” 


‘subordinate to the High Court, . 


The words “ subordinate Court ” in the Contempt of Courts ‘Acl are.usedin * 
a wide sense soas to include any Court over which the High Court has 
superintendence for the purpose of s. 85 of the Government of Burma Act, that 
is to sav, all Courts for the time being subject to ils appellate jurisdiction. 

In re-Laxminarayan, 30 Bom. L.R.1050, Nanda Lal v. Khetra Mohan, 
LL.R. 45 Cal.585; In the matter of Troylokhanath, 3.L.R. 3Cal. 742, 
referred to. 

The object of punishing an offender under the Contempt of aude ‘Act for” 
speaking or writing contemptuously of Courts or Judges acting in their 
judicial capacity is not to proteci either the Court or the Judge asan individual 
from a repetition of the attack, but to protect the public, and specially those 
who, either volurtarily or by compulsion, are subject to the jurisdiction of the 
Court, from the mischief they will incur if the authority of the tribunal be 
undermined or impaired. 

Crown vy. Sayyad Habib, 1.L.R. 6 Lah. 528 ; Emperor v. Jagannath Prasad, 
LL.R. [1938] All. 548 ; In ve Murli Manohar, LL.R. 8 Pat. 323, referred to. ; 


E Maung for the respondents. A magistrate acting 


“under s. 176 of the Criminal Procedure Code is not 


acting as a “ Court”, The nature of an inquest 
proceeding is such that no final judgment can be passed, 
and therefore it is merely an inquiry. Witnesses are 
not put on oath. See In the matter of Troylokhanath 





* Cr, Misc, Application No. 19 of 1939 of this Court arising oist’ of Cr. Misc. 
Trial No. 4 of.1939 of the Eastern Subdivisional Magistrate of Rangoon. 
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Biswas and Ram Churn Biswas 1). The definition of 


“judicial proceeding ” in the Criminal Procedure Code 
was different when this case was decided, but ‘the 
principle is still applicable. A coroner acting under the 
Coroners Act would be a Court, but there is no ‘such 
Act in Burma. 

Further, in order to bring a case within the 
Contempt of Courts Act the Eastern Subdivisional 
Magistrate must be acting as a Court subordinate to the 
High Court. In holding an inquest he acis merely as 
an executive officer, and no report need be made to any 
one. Evenifa report is made it is not subject to 


revision. See however In re Laxminarayan Pipmonie 


Karki (2) which has’ taken a contrary view. 


[MosELY, J. Is it not axiomatic that if the magistrate 
were holding a judicial proceeding (as thé magistrate in 
this case undoubtedly was doing) he is acting as a 
Court? If this is conceded he is a Court subordinate 
_ to the High Court.] ~ 


In view of the Bocibay case Sc view appears to. be 
possible. | 

The article in, this case is coined in ‘indore 
language, but the. authors had no intention, ‘of 
committing the offence.. The article was written in a 
moment of excitement and that fact may be taken into 
consideration in mitigation of the punishment, The 
contempt was not such as to obstruct the course of 
justice, and the form of contempt of scandalizing the 
Court has to some extent become obsolete, 


Thein Wesing (Advocale- General) for the. Crown, 
The object of punishing an.offender under the Contempt 
of Courts Act is not merely to protect subordinate 


(1) LR. 3 Cal, 742, (2) 30 Bom. L.R, 1050. 
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Courts, but also to see that the confidence of the public 
in Courts of Justice is not shaken. Judged in the light of 
that principle a deterrent sentence is called for in this 
case. In re Murli Manohar Prasad (1) ; The Crown 
v. Sayyad Habib (2) ; Emperor v. Jagannath Prasad (3). 


Mya Bu and MoseLy, JJ.- The preliminary point 
in this case is whether the proceedings in question 
which were criticized in the newspaper were the 
procgertings of a Court subordinate to the High Court. 

. The Contempt of Courts Act XII of 1926 as amended 
by:the Government of Burma Fea of Laws 


: Order of 1937 reads as follows : 


“ The High Court shall have aed exercise the same Soriedioden 
powers and authority, in accordance with the same procedure and 
practice, in respect of contempts of courts subordinate to it as it 
has and exer cisés i in respect of contempts of itself ; 

Provided that the High Court shall not take cognizance of. a 
contempt alleged to have been committed in respect of a court 
subordinate to it where such contempt is an offence punishable 
under the Indian Penal Code. 2 : 





Section 4.(m) of the Criminal nee Code de ies 


“ judicial proceeding ” as including any proceeding 
in the course of which evidence is or may be hegally 
taken on oath. 

The proceedings in question were Criminal 
Miscellaneous Trial No. 4 of 1939 of the Eastern 
Subdivisional: Magistrate, Rangoon, where an inquiry 
or inquest was held into the cause of death of one 
Aung Gyaw under section +176 (1). of the Code of 
Criminal Procedure. This inquest was held on a 
report made by a police officer under section 174 of the 
Coce, and was held in addition to the investigation held 
by the police officer. Section 176 enacts that the 





() LLL.R, 8 Pat. 323, 336. (2) LL.R. 6 Lah, 528, 
* () LL,R, [1938] All. 548; 
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magistrate holding the inquiry shall have all the powers 
in conducting it which he would have in holding an © 


inquiry into an offence. -He shall record the evidence 
taken by him-in any of the manners hereinafter 
prescribed, that is to say, either summarily or fully, as 
in a warrant case. It appears, as a matter of fact, that 
the evidence was not récordéd on oath nor read over 
to the witnesses, but that is immaterial, as all that is 
required by the definition of “ judicial proceeding.” is 


that it shall be one where evidence may be legally taken 


on oath. : “3 = . 
A finding was arrived at by the Magistrate in this 
enquiry: that Maung Aung Gyaw’s death was due to a 
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' fracture of the skull caused by an injury received during | 


a clash between the police and the general crowd 
of people on the scéne, and that death was due to 
misadventure. For the respondent In the matter of 


Troylokhanath Biswas and-Ram Churn Biswas (1), was 





quoted, where it was held that a report made by a. 


Magistrate in an inquest held by him could not bé 
considered part of a“ judicial proceeding ” as that was 
defined in section -4 of the Criminal Procedure Code 
of 1872. The definition there is “ any proceeding in 
which any judgment, sentence, or final order is passed.” 
The definition has-since been changed, but as was 
said in a subsequent case, In re Laxminarayan 


Timmanna Karki \2) that former case being confined to - 


the question whether the report was part of a. judicial 
proceeding cannot be considered to be an authority for 
the proposition that the inquiry of which the report is 
no part under section 176 is not a judicial proceeding. 
This last case was one of 1928 and governed by the 
wording of the present Code of Criminal Procedure. 
It was said there that the Magistrate is empowered to 


hold an inquiry into the cause of death, and if he does | 


(1) (1878) I.L.R.-3 Cal. 742, (2) 30 Bom, L.R. 1050. 
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1939 so, is invested with all the.powers which he would -have 

“@ an, in holding an inquiry intoan offence. That would bring 
yk ayia the proceedings within the meaning of an “ inquiry ”’ as 
igen defined by section 4 (1) (k) of the Criminal Procedure 
Mauns Code, and ofa “ judicial proceeding” as defined by 


ie section 4 (1) (m). It was pointed out that clause (3), 
Mya By section 435 of the Code of 1898, expressly excluded 
ji Ih from the revisional powers of the High Court inquiries 
= under section 176. By so doing the Legislature, it was 
said, seemed to have recognized the ‘fact that those 
proceedings being judicial would fall within the :scope 
_ of section 435, unless ; they were expressly excluded. 
Clatise (3), section 435, has since been repealed by 
Act XVIII of 1923, section 116, and no longer forms 
part of section 435 of the Code. The learned Judge 
said that in his opinion there was nothing to debar the 
‘High Court from exercising its jurisdiction under 
sections 435 and 439 of the Criminal Procedure Code 
in matters falling under section 176. With these 
propositions of law we would respectfully’ concur. It 
might be added that ordinarily it would be rare for the 
_ High Court to interfere in revision with proceedings 
held under. section 176 of the Code, but the case dealt 
with in [nm re Laxminarayan Timmanna Karki (1) iwas 
an exceptional-case where the Magistrate’s proceedings 
had unwarrantably been stopped by the Collector and 
District Magistrate, and that interference was itself 

puta stop to in revision by the High Court: 
.. There ‘can be no doubt, and it:is not now seriously 
contended to-the contrary, that the proceedings: of the 
Magistrate holding this inquiry under section 176-of 

ane Code were judicial proceedings: - 

--In- -our - opinion, a Magistrate holding judicial 
proceedings i in which itis necessary for him to come to 
Be a:finding:a as-to the cause of death and: as | to the: sis 


Eth 30 Bom. LR. 1050... 
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or persons, if anybody, responsible for that death, must 
be considered to be.acting as a Court. ‘ Court” is not 
defined in the Criminal Procedure Code. Itis defined 
in the Evidence Act as including all Judges and Magis- 
trates and all persons except arbitrators legally 
authorized to take evidence. ‘Court of Justice” 
has: been defined in the Penal Code, section 20, as 
denoting a Judge or, body of Judges, and the word 
“Judge ” itself includes, vide.section 19, every person 
empowered to give ina criminal proceeding a definitive 
judgment. The illustration shows that a Magistrate 
exercising jurisdiction in cases where he can’ pass 
sentence is.a “Judge” though not. when he is. merely: 
committing to Sessions. It is clear that this definition, 
though. sufficient for the purposes of the Penal Code 
is not wide enough here. 
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‘For the purposes of section 195 of the Criminal ._ 


| Procedure Code, (which lays down ‘the cases where 
sanction of a Court is necessary for cognizance of an 
offence, such as perjury), it has frequently been held 
that*the word “ Court” has a wider meaning than that 
defined in the Penal Code, see for example Nanda Lal 
Ganguli v. Khetra, Mohan Ghoose (1), and must include 
_a tribunal empowered to. deal with a particular matter 
and authorizéd to receive evidence bearing on ‘that 
- matter in order to enable?it to arrive at a determination. 
_ It is evident that a Magistrate. holding an enquiry 
into the cause of death:who must come to a finding as 
to what caused that death comes within this definition, 
We have no doubt that the word “Court” 1s used 


in the Contempt of Courts Act in this latter wide sense. . 


-It-is not-contended that if the Court of the Eastern 
Subdivisional Magistrate was a Court for :the purposes 
of this. séction, it was:not a Court subordinate to the 
’ hgh Court. _It is.cleafly a Court inferior. to the a 

i ; > (1) (1918) LLL.R. 45-Cal, 585, 588, ce a 
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Court for the purposes of. nection 435 of the Code of . 

Criminal Procedure, and" we have no doubt that the 

words “ Subordinate Court” in the Contempt of Courts — 
Act were used in a wide sense as including any’ Court 

over which the High Court has superintendence for the 

purposes of section 85 of the Government-of Burma: 
Act 1935, that is to say, all Courts subject for. the time 

being to its appellate jurisdiction. . 

We would, therefore; hold that the Eastern Sub- 
divisional Magistrate when holding an inquiry under 
section 176 of the Criminal Procedure Code was acting 
as a Court subordinate to this Court for the purposes 
of the Contempt of Courts Act. 


[Their Lordships delivered the next ‘day their 
judgment on the merits of the case. ] 


Mya Bu and Mose y, JJ.—The newspaper article 
which has given rise to this proceeding i is the editorial 
in the Burmese newspaper, the New Light of Burma, 
dated the 5th April 1939, of which the. first and second. 
respondents are the Publisher and Editor-in- -Chief 
respectively. The article contained comments on the 


finding of the Eastern Subdivisional Magistrate of 


Rangoon in his Criminal Miscellaneous Trial No. 4 of 
1939 in which the. Magistrate held an inquest under 
section 176%of the Code of Criminal Procedure into the 
death of one Maung Aung Gyaw- which had provoked 
widespread public -interest in this country. The 
Magistrate’s finding was that the’ death was due to 
misadventure. The article in question was entitled 
“Insult to the whole Burmese Nation”’, and in it it 
was asserted that the Magistrate’s finding-was entirely 
different from that of the eye-witnesses and of the 
whole country, and that it was a view which was an 


‘insult to the whole Burmese Nation, and also that-an 


officer who had so:much confidence in‘and,reliavce on 
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_ the police, as the Magistrate,in question, was scarcely 
found. These and the other statements set’ out below 
show the true character of the article. After referring 
to the action of a Deputy Commissioner 

“who, when a big mob of people attempted to manholejhim 
refrained from calling in military aid or dispersing the mob by 
ordering a. baton charge but released arrested persons 2s desired 
by the mob, thereby putting the matter to an end.” ae 


{Their Lordships sét out a portion of the article i in 
question characterizing it as follows :] 


These remarks are tantamount to impufations of 
_ ‘deliberate ‘perversity, incapability and partiality to the 
police on the part of .the Magistrate in. question. 
There can be no. doubt that they are calculated to 
- bring into contempt, U Sein Daing, the Eastern Sub- 


divisional Magistrate, in his capacity as such. For the © 
publication of this-article the respondents are liable to | 


be dealt with for contempt of. Court. 
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Their -learned.- advocate does not contest the | 


proposition that ‘the article prima facie amounts to 
contempt of Court, but he explains that the article was 
written in a moment:of excitement and it was not the 


intention of the respondent to make deliberate charges 


of perversity, incapability and partiality against the 


Magistrate’ in question. What the intentions of the 


respondents were must, in the first place, be judged 
from their own acts, and considering that the article 
was written more than 34 months after Maung Aung 
Gyaw’s death, it is difficult to comprehend what the 
moment of excitement that is said to be prevailing at 
‘the time when the article was published was. The 
main question for ‘consideration then is what is the 
suitable form of . punishment. In this connection the 


respondents have stated through their advocate that in. 


so far..as the article “suggests perversity, _ dishonesty 


ie 
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“ate ‘partiality or the: Magistrate ad: this ‘incapacity for 
holding: his. office, ‘they. unreservedly Xpress. regret | 
and withdraw any. such imputation. on the. Magistrate, 
and have reiterated. the assertion : of, the. absence of © 
intention on their part to. imake’ those jmputations. . ~ 
- The object of a proceeding for. ‘contempt..of Court 
and. the object of: puriishment for” attacks of ‘this 
character upon. Courts can be clearly. understood: from 
“quotations of Sir. Courtney. Terrell. in. his j idgment in we: 
In re Murli Manohar Prasad oe ene 








# Blackstoves’ in a cAlebeated palace “of. ee Commentaries: - 


Wotame IV,. page 285) which will be ‘found quoted in Legal 
Retnembrancer v. Matilal Ghosé {2) specifies ja his description: of 


‘contempts of Court, contempts which, atise ‘by Speaking .or 


writing contemptuously. of the Court OF Judges, : acting. in their... ° 
judicial capacity ‘and which demonstr ate a ross’ want of - that ; 
regard and ‘respect, ‘which when’ once Gcurts © of Justice. ‘are 
deprived of, their authority, so necessary. fer’: the “good, order of: 
the kingdom is entirely lost amongst ‘the: “people.” ‘Sir’ John 
Wilmot C.J. in R. v. Almon (3) justifies a similar view.. After 
quoting the opinion of W: ilmot GJ. and..giving a list of recent 
authorities Mr. Justice Mukh-rji continues, “The principle: deducible 
from these cases is that punishment is inflicted-for attacks of this 
character upon Judges, not with a view to protect either the Court 
as a whole or the individual Judges of the Court from a repetition 
of the attack but with a view to protect the public, ‘and specially 


‘those who, either voluntarily or by compulsion, are subject to the 


jurisdiction of the Court, from-the mischief they will incur, if tne 
authority of the tribunal be undermined or impaired. ” 


‘In The Crown v. Sayyad Habib ‘4), a special Bench 
of the High Court of Lahore latd down that the 
principle underlying the cases in which persons have 
been punished for attacks upon Courts and interferences 
with the due execution of their orders is not the 


protecting of either the Court as a whole or the : 


(1) (1928) T,L'R.'8 Pat. 323...” 3) (1765) “Wilmot 243, 255. . 
ARN 9LAL FEAR, Ca, 7325.) 0925) TLR. 6.Lah, 528." 
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“subject to.its: jurisdiction, from the mischief they will . 


incur if. the: authority of the tribunal be undermined or _ 
impaired, “It was also pointed out in that case that the .. 


. mere fact’ that. an apology has been tendered by the 
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-accuséd ‘is. not-a sufficient reason for securing immunity Mossy, I, 


from piinishment-for him, That was a casé in which 
- a daily. newspapemof Lahore in the course of an article 


‘called the Judge’ a sycophantic” and accused him of . 


having decided the case-not according to. the dictates 


of justice but in order. to please and curry ‘favour with’. 
' others. The ~ special © Bench considered that the. 


scandalous nature. of that article called for punishment 
_ that shall. bea’ deterrent not only to the offender in 
- the case. but: to- all. others. Similarly in Emperor v. 
Jagannath Prasad (1) a Bench of the Allahabad High 
' Court dealing’ with the case in which, for groundless 


attacks: made by-the respondent on the judicial conscience - 


and independence of the presiding ‘officers of certain 
Courts, the learned courisel for the respondent stated 
that his client tendered an apology and threw himself 
on the mercy of the Court, observed : 


“* We shall be jatline in- our duiy to uphold*the legitimate 
dignity of the Courts below it in a case like the present, which 
a glaring example of gross contempt of the subordinate’ Gontts 
we were to accept this apology.” 


' Bearing all these judicial principles in mind, we are 
of the opinion that we shall be failing in our duty if we, 
accepting the apology tendered, as stated above, allow 
the respondents to go unpunished. The nature of the 
attacks made upon the Magistrate in this case is far 
" worse than those which were the subject subiass oh ae 
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proceeding in The Government Advocate, Burma v. 
Saya Sein (1). : 
Considering all the circumstances of the case, we 
order that the respondents do pay a fine of Rs. 250 each 
in default each to suffer three months’ simple imprison- 


-ment. The respondents are granted one week's time 


to pay their fines. 


(1) (1929) LLAR. 7°Ran, 844. 
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APPELLATE CIVIL. 


Before Mr. Justice Dunkley. 


ALAGAPPA CHETTYAR 1939 
v. ; ‘ Aug 16. 


KO KALA PAI AND ANOTHER.* | 


“ Attested”—Attesting witness—Scribe of a docuiment—Competency ofa scribe 
to be an attesting witness—Dual role of a scribe—Transfer of Property 
Act, ss. 3, 59. : ; 

“ Attested ” means that a person has signed the document by way of 
testimony to the fact that he saw itexecuted. When a man places his signa- 
ture upon a document and atthe same time describes himself as the writer 
thereof, the inference is thathe signs as the writer and nothing else, but, as a 
matter of fact, it can be shown that he signed not only as the. writer but ‘also 
asa witness of the fact that he saw the document executed or received a 
personal-acknowledgment from the executants that they had executed it. The 
writer of a decument may perform a dual role ; he may be an attesting witness 
as well as the writer. 


Altnash Chandra v. Dasarath Malo, 1.L.R. 56 Cal. 598; Burdett v. 
Spilsbury, (1843) 10 Cl. & Fin, 340 ; Jagannath Khan v. Bajrang Das, 1.L.R, 
48 Cal. 61; Paramasiva v. Padayacht,1.L.R. 46 Mad. 535; Shamu Patter 
v.cAbdul Kadir, 1.L.R. 35 Mad. 607 (P.C.), referred to. 


_P. K. Basu for the appellant. 
Po Aye for the respondents. 


DUNKLEY, J.—The sole question for decision in this 
second appeal is whether the mortgage bond in suit 
had been duly executed within the provisions of section 
59 of the Transfer of Property Act, namely, by being 
signed by the mortgagors and attested by at least 
two witnesses. The signature by the mortgagors is 
admitted, but the question in dispute is whether the. 
bond had been attested by two witnesses. The original 
Court held that it had been so attested, but, on first 
appeal to the District Court, the learned District Judge 
has. reversed this decision. 

A reference to the bond itself shows that, besides. 
the cross marks of the two mortgagors, which appear 


gn eR ae SS ee 
* Special Civil 2nd Appeal No. 96 of 1939 from the judgment of the 
District Court of Henzada in Civil Appeal No. 5 of 1939. 
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at the foot of the document, there appear two signatures 
on the left-hand side : one is that of Po Tauk and. the 
other is that of a person named Somasundaram. Below 
Po Tauk’s signature appears the word “ writer”, and 
above Somasundaram’s signature appears the word 
“witness”. The question for decision, therefore, is 
whether Po Tauk was an attesting witness, within the 
definition of “ attested ’ appearing in sEcHiOn 3 of the 
Transfer of Property Act. 

Unfortunately this definition is not of much 
assistance in the decision of the point which is raised 


in this case, namely, whether a person who has signed 


* his name on a document as the writer thereof can be an 


attesting witness. In my view “ attested ’’ means that 
a person has signed the document by way of testimony 
of the fact that he saw it executed, This appears to 
me to be the definition of “attested ’’ which was given 
by their Lordships of the Privy Council in Shamu 
Patter v. Abdul Kadir Ravuthan (1). Mr. Ameer Ali, 
in delivering the judgment of their Lor dships, referred 
to the decision of the House of Lords .in Burdett v. 
Spilsbury (2) and referred to ‘the speech of the Lord 
Chancellor -who said “ The party who sees the. will 
executed is in fact a witness to it ; if he subscribes as a 
witness, he-is then attesting witness.” There is: ample 
authority for the proposition that the writer of ‘a 
document may, as learned counsel for the respondents 
has put it, perform a dual role : he may be an attesting 
witness as well-as the writer.—See Jagannath Khan v. 
Bajrang Das Agarwala (3) and Paramasiva Udayan vy. 
Krishna Padayachi \4). 

In Abinash Chandra Bidyanidhi Bhattacharya v. 


Dasarath Malo (5),a case upon: which the learned 


(1) (1912) i.L.R. 35 Mad. 607(P.C). . (3). (1920) IL.R. 48 Cal. 61. 
(2) (1843) 10 Cl, & Fin. 340. (4) (1917) TLR, 41 Mad, $35. 
(5) (1928) LL.R. 56. Cal. 598. 
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‘ District Judge relied, this question was fully considered, 
and it was there decided that because a person had put 
his signature on the document in some other capacity 
it did not necessarily follow that he could not also be 
-an attesting witness. The head-note of the case reads 
as follows : 


. “The mere fact that-a person is the scribe or that he puts the 
word ‘ scribe ’ after his name will not, in itself, show that he has 
not put his signature .on the document by way cf siying that he 
had seen the instrument executed. At the same time, it is not 
‘right to hold as a matter of law that, even although, on the 
construction of:the document, the name is put alio intuito, the 
fact that the name is on the document at all makes the man an 
attesting witness.” 


Consequently, it appears to me that the correct view 


‘is that when a man places his signature upon a document 


and at the same time describes himself as the writer 
_ thereof, the inference is that he signs as the writer and 
nothing else, but, as a matter of fact, it can be shown 
that he signed not-only as the writer but also as a 
witness. of the fact that he saw the document executed 
or received a personal. acknowledgment from the 
excenenly that ‘they had executed it. & 

In this case Po Tauk has given evidence, and he 
has definitely stated that he wrote this document, that 
after it had been written it was read over to the 
- executants, that as they were illiterate they -held 
the pen while he put their cross marks on the document 
- and wrote their names opposite their respective cross 
marks, and that after all this had. been done he wrote 
his name and the description “ writer” on the left-hand 
side. of the-document.. In cross-examination: he stated 
that he could not give this evidence in reference to this 
particular document ‘but that he gave his evidence:as 


part of: his invariable practice, his. profession in life. 
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being the profession of a petition writer. He says that 
invariably, when he drew up documents which were to 


be executed by illiterate persons, he adopted this very 


procedure. The learned District Judge has discarded 
his evidence upon the ground. that his evidence was not 
really relevant because it was not evidence. in regard to 
the execution of this particular document but evidence 
in regard to his practice in the writing and executing of 
documents. But, to my mind, this makes his evidence 
of more value in this-particular case, because it is to the 
effect that his invariable practice was to sign documents 
not merely as the writer but by way of testimony of the 
fact that-he had seen the documents executed ; and, 
so far as this particular case is concerned, the fact that 
he cannot, out of the very large number of documents 
written by him, remember this particular document 
becomes. of no importance in view of the evidence of. 
Mutu Raman who has deposed that he was present 
when this document .was written and executed. and 
when Po Tauk signed it, and he has been able to state — 
that in this particular case Po Tauk wrote the document, 
read it over to the executants, then caused them to hold 
the pen while he made their cross marks, and after all 


this had been done put “his signature in the left-hand 


margin as the writer. Therefore, to my mind, it has 
been established as a fact in this case that Po Tauk 


. signed his name upon this document not merely as the | 


writer but also as testimony that he had actually seen 
the executants execute the document. That being so, 
he was an attesting witness, within the meaning of the - 


' definition in section 3 of the Transfer of Property Act. 


This appeal is therefore allowed, the judgment and . 
decree of the District Court on first appeal are set aside, 
and the judgment’ and decree of the Subdivisional 
Court of Henzada are restored with costs throughout, 
advocate’s fee in this Court five gold mohurs, 
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APPELLATE CRIMINAL. 


Before Mr. Justice Dunkley, and Mr, Justice Wrigkt. 


MAUNG SAR KEE »v. THE KING.* ou 


Joint trial—Two accused charged with murder of one person—Evidence against Aug. 21. 
accused mutually exclusive—Legality of trial—Same offence in the course 
of tie same transaction—Criminal Procedure Code, ss, 239, 537. 

When one accused is charged with having murdered a certain person at a 
certain time and at a certain place, and another accused is charged with having 
murdered the same person at about the same time and place, and both these 
accused are being prosecuted becausethere is evidence against both, but the 
evidence is of such a character that both of them cannot be convicted, and if 
one set of evidence is believed one of the accused will have to be convicted, 

_ whereas if the other set of evidence is believed the other accused will have to 
be convicted, it cannot be said that those persons are charged with the same 
offence committed in the course of the same transaction within the meaning of 

gs, 239 (a) of the Criminal Procedure Code. When the prosecution evidence 
against two persons is mutually exclusive there is no provision in the Code under 
which they can be tried together, anda joint trial is therefore an aeeny 
which cannot be cured by s. 537 of.the Code." ; 

Azim-ud-din v. King-Emperor, 7 L.B.R. 68; Subrakmantia Ayyar ve - Ringe 
Eaaperer, ILL.R. 25 Mad. 61 (P.C.), referred to, 


Soorma for the appellant. The appellant should 
not have been tried jointly with the other accused who 
-has been acquitted. The evidence against each other 
is mutually exclusive. See Azim-ud-din v. King- 
_ Emperor (1). Even on the evidence as it stands it can 
be shown that the appellant ought to be acquitted. 
The joint trial has vitiated the conviction. 

Tun Byu (Government Advocate) for the Crown, 
There is no case-law running contrary to the decision 
in Azim-ud-din'’s case, and if the trial is held to be 





* Criminal Appeal No. 641 of 1939 from the judgment of the Sessions Judge 
of Thatén in Sessions Trial No. 6 of 1939, 
(i) 7 L.B.R. 68.. 
15 
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vitiated a new trial should be ordered: Prima facie it 
cannot be said that there is no case against the appellant 
because both the assessors and the Sessions Judge have 
found the-appellant guilty. — 


DuNKLEY, J.—We have, with reluctance, come to the 
conclusion that we must order a re-trial of the appellant 
before another Sessions Judge, owing to the iggaity 
of his original trial. 

'" The sopellant 9 was charged hefore the learned 


Sessions Judge of That6n with having committed the 


offence of murder by causing the death of a person 
named Maung Kywe. Without any doubt, Maung Kywe 
met his death on the night of the 31st January, 1939, 
by reason of'being cut and stabbed with some sharp- 
edged and sharp-pointed instrument. It was in evidence 
before the learned Sessions Judge that the first state- 


ments that were recorded in the investigation of the ' 
‘offence, which resulted in Maung Kywe’s death, led to 


the suspicion that this offence was committed by a man © 


named Maung Yaung. Subsequently, further investi- 


gation elicited that there was evidence also that: the 


‘appellant, Sar Kee, had committed this offence. The 


‘consequence was that the police sent up for trial, in 
one and the same trial, both Maung Yaung and Maung 
Sar Kee. Each of hie was separately charged with 
the offence of murder, under section 302 of the Penal 
Code, by causing the deathof Maung Kywe on the . 
night of the 31st January, 1939, and both of them were 
committed to stand their trial peinne the Sessions Court 
on this charge. 

The trial before the Sessions Court was a joint trial 
of the two appellants. The learned Sessions Judge, at 
the beginning of his judgment, has stated that the 
case presented difficulties from the outset as the two 
accused were not charged. with having murdered the 
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deceased jointly, but there were two sets of conflicting 
evidence, one to prove that the first accused Maung 


Yaung was the assailant of the deceased’ Maung Kywe, 


and the other to establish the guilt of Sar Kee, the 
second accused, “for the same offence’. With due 
“respect.to the learned Sessions Judge, there was no 
evidence to establish that Sar Kee was guilty of the 
same offence as Maung Yaung. It was attempted to 
establish that he was guilty ofthe murder of Maung 
Kywe, but that does not make it the same offence as the 
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offence of Maung Yaung, pre-supposing that Maung _ 


Yaung had committed this murder. . 


The trial before the learned Sessions Judge was an . 


illegal trial ab initio. The authority for this pro- 
position—an authority which has never been doubted 


and has, in fact, been followed in several unreported. . 


decisions of this Court—is Azfn-ud-din v. King- 
Emperor (1), and this case was binding upon the learned 


- Sessions Judge and ought to have been followed by him. . 


- Had he referred to it, it would have been at once 
_ apparent tohim that the twoaccused, Maung Yaung 
and Maung Sar Kee, could not betried together. The 
head-note of. Azim-ud-din’s case (1) reads as follows : 


“Two persons accused of an offence: cannot be tried. together 
if the prosecution cases against them/are mutually exclusive. The 
words ‘accused of the same offence’ in section 239 of the Code of 
Criminal Procedure imply that the co-accused’ have acted in 
concert or association.” 


Referring to the provisions of the Criminal Procedure 
Code, on which this decision is based, section 233 of 
the Code specifically lays down that for cvery distinct 
offence of which any person is accused there shall be a 
separate charge, and every such charge shall be tried 
separately, except in the cases mentioned in sections 





(t) 7 L.B.R.-68. 
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234, 235, 236 and 239. Consequently, when there is 
one charge against one person and another charge 
against another person, these charges must be the 
subject of separate trials, unless the Code of Criminal 
Procedure permits that the two charges and, therefore, 
the two accused may be jointly tried. Section 23? 
lays down the only circumstancesin which accused 
persons may be jointly tried. Clause (a) of this section 
says : 8 

“The following persons may be charged and tried together, 
namely, persons accused of the same offence committed in the: 


course of the same transaction.” 


When one accused is charged with having murdered a. 

certain person ata certain time and atacertain place, 

and another accused is charged with having murdered 

the same person at about the same time and place, and: 

both these accused are being prosecuted because there: 
is evidence against.both, but the evidence is of such a 

character that both of them cannot be convicted, and 

if one set of evidence is believed one of the accused 
will have to be convicted, whereas if the other set of 
evidence is believed the other accused will have to be 
convicied, it cannot be said that those persons are 
charged with the same offence committed in the course 
of the same transaction. “ The same offence ” means an 
offence arising out of the same act or series of acts and 
can mean nothing else. This is clear from the words 
of the clause “committed in the course of the same 
transaction.” When the prosecution evidence against 
two persons is mutually exclusive, there is no provision 
of the Code under which those persons can be tried. 
together; and the joint trial of the two persons is not a 
mere irregularity which can be cured under'section 537 
of the Criminal Procedure Code: it is an illegality 
which goes to the very root of the trial. Inthe case of 
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Subrahmania Ayyar vy. King-Emperor (1), their Lord- 
ships of the Privy Council held that the disregard of 
an express provision of the law as to the jmode of trial 
was not a mere irregularity such as could be remedied 
by section 537 of the Criminal Procedure Code, and 
that such a phrase as “ irregularity’ is not appropriate 
to the illegality of trying an accused person for more 
different offences at the same time, and those offencés 
being spread over a longer period, than by law could 
have been joined together in one indictment. For 
myself, I can see no distinction between trying one 
person ona multiplicity of charges such as is not allowed 
by law, and trying two persons in one and the same trial 
where such joint trialis not allowed by law. Iam 
therefore compelledtohold that the trialofthis case 
before the learned Sessions Judge of Thatén wasan illegal 
trial,and hence there must bea fresh trial of the appel- 
Jant before some other Sessions Court.  * * © * 

The learned Sessions Judge has, in the course of his 
judgment, commented on the fact that neither of the 
accused persons called any defence evidence. The 
answer is that they were not able to do so because the 
defence evidence of each was the prosecution evidence 
against the other, and had therefore been called as 

_ prosecution evidence in the case. 

It is undesirable that we shouid express any opinion 
regarding the evidence against the present appellant or 
its credibility at this stage, because, as I have already 
said, it is clearly essential that there should be a re-trial, 
and therefore we accept this appeal, set aside the 
conviction and sentence of the appellant, and order the 
re-trial of the appellant before the Sessions Court of 
Moulmein on the same charge. : 


WRIGHT, J.—I agree. 


(1) (1901) ILL.R. 25 Mad. 61 (P.C.). 
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FULL BENCH (CIVIL). 


Before Sir Mya Bu, Kt., Offg. Chief Justice, Mr. Justice Mosely, 
and Mr. Justice Ba U. 


THE OFFICIAL ASSIGNEE 
Bs 
MA HNIN SAN.* 


Insurance policy—Life policy taken out by Burmese Buddhist husband during 
coverture—Insolvency of husband—Official Assignee’s claim to the policy 
money—-Wife’s interest in the poiicy—Jointly acquired property. 

A’ Burmese Buddhist husband took out two life insirance policies in his 
name during his coverture with his wife, The husband was adjudicated 
insolvent.. There was no evidence to show whether the premia were paid by 
the husband out of his salary or the wife contributed anything towards it. 

Held, that the policies were not property which came into existence only on 
the.death of the assured, but they were property which could be dealt with in 
the life time of the assured by way of mortgage, surrender or otherwise. The 
tule of Burmese Buddhist law of equal interest of husband’ and wife in all 
property acquired during coverture applied and therefore the wife’s half share 
in the policies did not vest in the Official Assignee on the insolvency of the: 
husband, 

What was really acquired during coverture was not the proceeds of the 
property, but the right to. obtain the proceeds of the policies which was a right 
contingent, by nature of the contract itself, on the death of the assured, that ist 
on the death of one of the persons who jointly “ acquired ” the right to the 
policies. ; ‘i : 


In Insolvency Case No. 6 of 1937 of this Court the 
question arose as to the rights of the Official Assignee 
on the one hand and of the Burmese Buddhist wife of 
the insolvent on the other hand-as regards the life- 
policies taken out by the husband during coverture. 


The order of the Insolvency Judge was as follows : 


DuNnk&LEY, J.—This application raises what, to my mind, is a 
very important question as to the rights of the Official Assignee on 
the adjudication of a Burmese Buddhist married man. 

The estate cf U Kyaw Zan (deceased) is- being administered 
by the Official Assignee under the provisions of section 108 of the 





* Civil Misc. Appeal No. 18 of 1939 from ‘the. order of this Court on the 
Original Side in Insolvency Case No. 6 of 1937, 
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Rangoon Insolvency Act ; but, as at present advised, it seems to- 


me that the position would be exactly the same even if U Kyaw 
Zan were an insolvent and these particular policies had been 
endowment policies which had fallen due for payment, or policies 
which had been surrendered for their surrender vaiue. The facts 
are admitted. U Kyaw Zan had, during his lifetime, taken out 
two policies of insurance on his life for Rs. 5,000 and Rs. 3,000 
respectively and, after U Kyaw Zan’s death, the policies were 
handed to the Official Assignee by the present applicant, Ma Hnin 
San, who is U Kyaw Zan’s widow; and she, at that time, made a 
claim to half the net amount due on these policies, and requested 
the Official Assignee to collect the amounts due from the Insurance 
Company. The Official Assignee has. done so, .but, in regard to 
Ma Hnin San’s claim to a half of the net amount realized, ‘the 


Official Assignee declined to make payment to her without an - 


order of the Court. I say at once that I think he was fully 
justified in the course which he took, as the question raised is by 
no means a simple one. My own view, however, is that 
Ma Hnin San must be held to own a-half share in these. pclicies, 
which were, even during U Kyaw Zani’s lifetime, property belonging 
to him and his wife, and that, therefore, she.is entitled to a half 
share of the amouni realized from the policies after his death. | 

U Kyaw Zan was a superintendent in the Government Press 
and, although there is no evidence on this point, presumably the 
_premia on the two policies were paid out of his salary. Now, the 
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salary earned by U Kyaw Zan during his coverture with Ma Hnin ~ 


San was l/ettetpwa property of their marriage. That is admitted, 
and it is admitted aiso that these policies were taken out by 
U Kyaw Zan during his coverture with Ma Hnin San. _ Although 
the question’ whether a wife is entitled to a half share of her 
husband’s earnings when he is engaged in a profession or employed 
on a Salary bas been raised, there has been no decision on this 
point, and, consequently, the general rule that the husband and 


wife shall have an equal interest in property acquired during. 


coverture must be the rule in regard to such earnings. Conse- 
quently, Ma Hnin San was equally interested with U Kyaw Zan in 
the monies paid by way of premia for these policies.and, therefore, 
she was equally interested with him in these policies. I am quite 
clear in my mind that, if the policies had been surrendered during 
U Kyaw Zan’s lifetime, Ma Hnin San would have been entitled to 
an equal share with U™ Kyaw Zan in the surrender value ; that 
being so, I cannot see that the position can be any different 
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when the amount due under the policies becomes payable on 
U Kyaw Zan’s death. Half of this amount only belongs to 
U Kyaw Zan’s estate, to which Ma Hnin San succeeds as his heir, 
but half is her own property independently of U Kyaw Zan. 


. That being so, in the present circumstances, only half the amount 


due under the policies will enure to the Official Assignee for the 
benefit of the creditors of U Kyaw Zan, and the other half is 
the property of Ma Hnin San and must be paid to her. 

The application of Ma Hnin San must, therefore, be allowed, 
and the Official Assignee is directed to pay to her one half of the 
amount which he has received from the Insurance Company 
in respect of these two policies, less all expenses which he has 
incurred in obtaining payment from the Insurance Company. 

The question of the expenses of the funeral of U Kyaw Zan 
has been raised. This is an amount which is properly debitable 
against his estate and not against Ma Hnin San’s property, and, 
therefore, the whole of this.amount is payable as a preferential 
debt from the half of the insurance monies which, now belong to 
the Official Assignee as representing 17 Kyaw Zan's estate. Under 
the circumstances, as I think that the Official Assignee was fully 
justified i in bringing this matter before the Court, I shall not make 
any order as to the costs of this application. 


The Official Assignee appealed. 


Ba Han for the appellant. The question at issue is 
whether the money payable on a life policy at the death 
of the assured is property acquired during the coverture 
of the Burmese Buddhist husband and his wife. A 
life policy stands on a different footing from an endow- 
ment policy in that the money in the former case is 
only payable on the death of the assured. Such money: 
cannot be deemed to be acquired during coverture, 
and the. wife has a half interest only in property which 
is acquired during coverture. She may become 
entitled 10 the money as.an heir, but in such-a case she 
would take it subject to the payment of debts. In her 
own right, if she had any, she would take a half interest, 
and she would not be liable for her husband’s debts. 
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During coverture the husband alone can deal with 
the policy. Buddhist law comes into operation only 
when the property is acquired. See U. Pe v. U Maung 
Maung Kha (1). 

Again there is nothing to show that the wife paid 
any portion of the premia due on. the policy. Conse- 
quently even if it be held that the wife had an interest 
in the policy the rule of missiya and nissita should 
apply, and the wife’s share would be one third. See 
Ma Kin v. Maung Po Sin (2). 


' Hay (with him Myo Kin) for the respondent was 
not called upon. ‘ 


MosELy, J.—This is an appeal from an-order of the 
' Judge exercising insolvency jurisdiction on the Original 
_ Side of this.Court passed in connection with the estate 


of U Kyaw Zan, deceased,.a Burman Buddhist, late. 


Superintendent in the Government Press, whose 
estate is being administered by the “Official Assignee 
under the provisions of section 108 of the Rangoon 
Insolvency Act. 


The order was that U Kyaw Zan’s widow, Ma:Hnin- 


San, was entitled in her own right to half the proceeds 
of two policies of insurance on U Kyaw Zan’s life for 
Rs. 5,000 and Rs. 3,000 respectively, and that the 
Official Assignee be directed to pay her one half of the 
amount which he had received from the insurance 
company in respect of these two policies, less any 
expenses incurred by him. 

It was admitted in argument before the learned 
Judge that these policies were taken out by U Kyaw 
Zan during his coverture with Ma Hnin San. It was 
’ presumed, though there were no pleadings on the subject 

and no evidence at all was recorded, that the premia on 


(1) LL.R. 10 Ran, 261, 268. (2) LL.R. 6 Ran. 1, 3. 
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-the two policies were paid out of U Kyaw Zang. salary. 
‘The salary of U Kyaw Zan, earned during his coverture 


with Ma Hnin San, was admittedly 0 of course leffetpwa 
property of their marriage. 

The learned Judge considered that the fact that the 
proceeds of these two policies, —whole life policies, — 
were only payable after U Kyaw Zan’s death was 
immaterial, and that the position was the same as if the 
surrender value of the policies during U Kyaw Zan’s 
life-time had been in question, and held that Ma Hnin 
San was equally interested with U Kyaw Zan in the 


-- monies paid by way of premia for these policies and was. 


therefore equally interested with him in the policies 
themselves. .As regards the quantum of her interest, it 
was said that though the question whether the wife is. 
entitled to a half share of her husband’s earnings when 
he is engaged in a profession or employed on salary has. 
been raised there has been no decision on this point, - 


_and consequently the general rule that the husband and. 


wife shall have an equal interest in property acquired. 
during ceveHnry must be the rule in regard to such 
earnings. It was therefore declared that Ma Hnin San’s 
interest in i. policies and the proceeds of them was. 
one half, 

In appeal the learned advocate for the Official 


sor has raised two questions : j 


(1) Whether the money payable on a whole life 
policy at the death of the assured is property 
acquired during the coverture of the assured 
and. his wife ? 

(2) If so, whether. in the present instance the 
surviving Spouse’s interest should not be 
one-third only on principle of ‘nissiya and 

_  nissita ? 

As regards the first. avestion, it is argued that the 


proceeds of a whole life policy are only payable at the 
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- death @f the assured, and, consequently, thosé proceeds 
cannot be property jointly acquired during the 
coverture. 

This argument appears to me to be untenable. The 
policies were “acquired” in the sense that they were 
paid for by payment of the premia out of the joint funds 
during the coverture. These policies were -not 
property which could only come into existence at the 
death of the assured. Before the assured’s death these 
policies were themselves property which could be 
dealt with. . The policies could be sold or mortgaged, 
made security for loans to a bank or a building society, 
or surrendered for a cash value or for a paid-up policy. 
It is true that the contract with the insurance company 
was in the name of the deceased only, but that does 
not mean that it was not a contract made for the joint 
‘benefit of himself and his wifé. In fact, one of the 
commonest reasons for such policies is the making of 


provision at the death of the assured for the assured’s _ 


dependertits. 

At the death of the assured it is true that the 
insurance company would normally pay the proceeds of 
the policies to the assured’s heirs. That is the custom 
of the business, Itis.usual for the company to demand 
that the heir take out letters of administration before 
the proceeds are paid to him. But because the money 
is payable or usually paid to the heir or heirs of 
the person in whose name the policy is taken out that 
does not necessarily mean that that person or his heirs. 


qua heirs are the only persons entitled to the beneficial — 


interest in the proceeds. 

It appears to me that what was really acquired during 
the coverture was not the proceeds of the policy, but 
the right to obtain the proceeds of the policy,—which 
' was a right contingent, by the nature of the contract 


itself, .on the death of the assured, i.¢., on the death of 
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one of the persons who jointly “acquired ” the#ight to 
this policy. I do not see that there can be any 
difference between the acquisition of the right to draw’ 
these proceeds at the death of the assured and the 
acquisition of other kinds of property during the life 


* time of both husband and wife. 


As regards the question of nissiya and nissita, I do 
not think that it can be presumed that the premia on 
the policies were ‘paid out. of the husband’s salary. 
There is no evidence whatever as to whether the wife 
(or her relatives perhaps) had ever contributed towards 
the maintenance of the couple or not. No presumption 
can be drawn to the contrary. It may be remarked 
that the husband died in debt to the tune of some 
Rs, 18,000, and I do not know what he spent his salary 
on, or from what funds the premia on these policies 
were paid. . It could not, therefore, be held, in default 
of any evidence in this case, that the relationship 
of nissiya and nissita could apply, and it is unnecessary 
to consider the law on the subject which was referred 
to, though not decided, in Ma Kin v. Maung Po Sin 
and three (1). 

This appeal will accordingly be dismissed with 
costs, advocate’s fee ten (10) gold mohurs. 


Mya Bu, Orrc. C.J. and Ba U, J. concurred. 


~(1) [1927] LL.R. 6 Ran. 1, 3. 
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CRIMINAL REVISION. 


Before Mr. Justice Mosely. 


MAUNG E MAUNG ». THE KING.* sa 


Sep. 27. 


Sentence passed by trial Court—Appellate Court's power to alter sentence—No 
power to come to findings beyond competency of trial Court—No power to 
‘pass sentence beyond jurisdiction of trial Couri—Revisional powers— 
Criminal Procedure Code, ss. 32, 106 (3), 423 (b) (3), 439 (3). 


Section 423 (b) (3) of the Code of Criminal Procedure allows the appellate 
Court, with or without altering the finding, to alter the nature of the sentence, 
but subject to the provisions of s.106 (3) not so as to enhance the same. But 
the appellate Court has no power either to come to a finding which was not 
within the competency of the trial Court, or to pass a sentence which was 
beyond the jurisdiction given to the trial Court by s. 32 of the Code.} 


The same principle applies as is laid down regarding sentence in cases of 
revision [s. 439 (3) of the Code]. 


Sita Ram v, Emperor, 12 Cr. LJ. 444, followed. 


In re Ramasawmy, 2 Weir, 487 ; Jatu Sing v. Mahadir Sing, 1.L.R. 27 Cal. 
660 ; King-Emperor v. Po Yin,3 L.B.R. 232; Mutiah v. Emperor, LL.R, 29.-..- 
Mad. 190 ; Queen-Empress v. Pershad, 1.L,.R.7 All. 414, referred to. 


E Maung for the applicant. © 
Paget for the Complainant Company. 


MosELY, J.—The applicant in revision, Maung E 
Maung, a paddy broker, was convicted by a First Class 
magistrate on two charges under section 420 of the 
Penal Code in respect of two sums of. Rs. 6,000 and 
Rs. 1,500, and was sentenced to two years’ rigorous 
imprisonment on the first charge and to one year’s 
rigorous imprisonment on the second charge, the 
sentences to run concurrently. 

On appeal the learned Sessions Judge held that 
the obtaining of the two sums was part of the same 
transaction, and that a single charge might have been 
framed. The sentence was altered to a single one 





* Criminal Revision No. 330B of 1939 from the order of the Sessions Judge 
of Bassein in Criminal Appeal No, 116 of 1939. 
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of six months’ rigorous imprisonment and a fine 
of Rs. 3,000 or in default three months’ Higorous 
imprisonment. 

It was remarked that the sentence passed did ste 
amount to an enhancement as the aggregate sentence of 
imprisonment, (including that in default of payment of 
fine), imposed by the appellate Court was less than the 
period of the originalsentence. Bhakthavastalu Naidu 
v. The King-Emperor (1) was cited in this corinection. 
(Other authorities may be seen quoted in Note 73, 
page 907, Sohoni’s Criminal Procedure Code, 13th 
edition.) 

This application in revision was ainittted Geese 
the sentence as altered by the appellate Court was one 
which the trying magistrate, who was a magistrate 
of the first class only without sperial powers, was . 
incompetent to pass. 

Section 423 (b) (3) of the Criminal Praeedinte Code. 
allows the appellate Court, with or without altering the 
finding, to alter the nature of the sentence, but subject 
to the provisions of section 106 (3) not so as to enhance 
the same. But the appellate Court has no power either 
to come to a. finding. which was. not within the 
‘competency of the trial Court, or to pass a sentence 
which was beyond the jurisdiction given to the trial 
Court by section 32 of the Criminal Procedure Code. 

I have heard the learned advocate for the applicant 
on the merits of the case also. As to this I think 


there is nothing to be said. The learned Sessions Judge 


discussed the facts at great length and with much 


precision, and I cannot but agree with his conclusions. 


[His Lordship set out the facts and found that the 
case against the accused was proved. | 


(1) (1906) 1.L.R.30 Mad. 103. 
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As regards the sentence. passed by the appellate 
Court its powers are limited by the restriction which I 
have mentioned above. Section 423 of the Criminal 
Procedure Code does not, like section 2 of the Supreme 
Court of Judicature (Procedure) Act, 1894, (57 & 58 
Victoria, Chapter 16), or like Order 41, rule 33 of the 
‘Code of Civil Procedure, invest an appellate Court with 
authority “to make. any order which ought to have 
been given or made” by the Court below. On the 
other hand it is evident that the appellate Court cannot 
make any order which could not have been made by 
the trial Court. The same principle as regards sentence 
has been expressly laid down i in Cases of revision, vide 
section 439 (3) of the Criminal Procedure Code. 

As was said in Mutiah v. Emperor {1) the power 
given to an appellate Court under section 423 of the 
‘Criminal Procedure Code is not an unlimited power, 
but is to be taken as giving the appellate Court power 
to-do only that clita the lower Court could and should 
have done. 

The Court of Appeal is not competent to alter the 
finding of a magistrate so as to convict an accused 

‘ person of an offence which the Court whose order is 
under appeal was not competent to try,—Queen-Empress 
v. Pershad (2). King-Emperor v. Po Yin (3) and 
Jatu Sing v. Mahadir Sing (4) are. analogous cases, 

though there it was held that the appellate Court was 
incompetent to convict the appellant on a charge 
of which he had not been charged in the trial Court, 
because the trying magistrate would. have sis equally 
incompetent to do so. 

As regards sentence, it was remarked as 100 elemen- 
tary for discussion in In re Ramasawmy and one (5) 

(1) (1905) LL,R. 29 Mad. 190. (3) 3 L.B.R. 232, 


{2) (1885) LL.R. 7 All. 414, 420. {4) (1900) I.L.R. 27 Cal. 660; 
(5) 2 Weir, 487, 
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that the appellate Court cannot pass on appeal a 
sentence which the original magistrate was not com. 
petent by law to pass. 

The same question is exhaustively dealt with in 
Sita Ram v.-Emperor (1). It was said there : 


s 


“ There is no restricting proviso to be found in section 423 
such as we read in section 439, sub-seciion (3). Nevertheless, it 
is arule underlying the whole fabric of appellate jurisdiction that 
the power of an appellate Court is measured by the power of 
the Court from whose judgment or order the appeal before it has 
been made. It is a fundamental principle that every Court of 
appeal exists for the purpose, where necessary, of doing, or causing 
to be done, that which each Court subordinate to its appellate 
jurisdiction should have done. The jurisdiction in appeal is. 
therefore necessarily limited in each to the same extent as the 
jurisdiction from which that particular case comes.” 


With these remarks I would respectfully concur. 

The sentence passed in appeal willbe altered to one 
under section 420 of the Penal Code of six months’ 
rigorous imprisonment and a fine of Rs. 1,000, or three 
months’ rigorous imprisonment in default. The fine, if 
paid, to be given to the complainant as compensation. 





(1) 12 Cr, LJ. 444. 
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CRIMINAL REVISION. - 
Before Mr. Justice Mosely. | . 


THE KING ». MI NGE So.* 1989 


Excisable article—Possession of larger quantity than allowed by law—Proof of si Ta 


possession required—No presumptions against accused—Proof of knowledge 
or belief of accused—Summons case—Nature of complaint or summons— 
Conviction for any offence triable as summons offence—Evidence Act, 
s. 114—Burma Excise Act, ss, 30 (a), 37, 44. 

In prosecutions under s. 30 (a) of the Burma Excise Act where the charge 
is one of possession of a larger quantity of an excisable article than is allowed 
under the Act; it is necessary to prove such possession, and there is no rcom or 
need for any presumption under s. 44 of the Act. In prosecutions for 
possession of an excisable article under s. 37 it is necessary either to prove that 
the accused person knew or had reason to believe that the excisable article 
was unlawfully manufactured. or to set up circumstances from which a 
presumption of such knowledge or belief may be made. When such circum- 
stances have been shown such a presumption could ordinarily be drawn under 
the general provisions of 's. 114 of the Evidence Act, but s. 44 of the Burma 
Excise Act may be of useful application in rarer cases. ; 

King-Emperor v. Po Seik, 1.L.R.7 Ran. 316, referred to. 

In a summons case the accused can be convicted of any offence triable as‘a 
summons offence which, from the facts proved, he appears to have committed, 
whatever the nature of the complaint or surmmons may be. 

Dasarath Rai v. Emperor, -.L.R. 36. Cal. 869; Kalidass v. Mohendra, 
12 W.R. Cr. 40 ; Muddoossodun Sha v. Hari Dass, 22 W.R. Cr,-40, referred to. 


MosELy, J.—In a summary trial the Magistrate 
convicted the respondent of possession of a still for 
manufacturing country spirit, and of yeast balls, an 
offence under section 30 (d) of the: Excise Act, and also 
of possession of two quarts of seinye, which he thought 
was an offence under section 30 (a) of that Act. 

In revision the learned Sessions Judge asks for a 
ruling whether possession of less than four quarts of 
seinye is punishable under section 30 (a) in Toungoo 
District. Under Financial Department Notification 





* Criminal Revision No. 456B of 1939 from the order of the Township 
Magistrate of Pyu in Summary Trial No. 85 of 1939. 
16 baa 
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No. 77 of 18th September 1917 possession of four 


reputed quart bottles of seinye (country alcoholic liquor) 
is allowable in that district. 

The respondent was fined Rs. 20 dade? section 
30 (d) and Rs. 5 under section 30 (a). The learned 
Sessions Judge has recommended that the conviction 


‘under section 30 (a) be set aside and the fine, nee 5, 
refunded. 


Paragraph 913 of “the Burma Courts Manual and 


King-Emperor v. Nga Po. Seik (1) should be referred to 
on the subject. 


-\Po Seik’s case was one where the accused was 


‘charged with possession of half a quart of country 
liquor only, and not also of materials for its manufacture. 


No offence punishable under section 30 (a) of the 


_Excise Act could have been committed as that quantity 
-is within the limits for possession prescribed, and no 


presumption could be drawn under section 44 of the ~ 


Act. Nor could the accused have been convicted under 
.section 37 of the Act. There was evidently nothing 


adduced in evidence to show that the accused ‘knew or 


‘had réason to believe the liquor to have been unlaw- 


fully manufactured, and the circumstances of the case 


-did net allow any presumption such as is described in 
-gection 114 of the Evidence Act to be drawn as to such 


knowledge or belief. . Section 44 of the Excise Act, 


which is stronger in, its terms than section 114 of the 
‘Evidence ‘Act, would only apply if the accused had 


been charged under section 37 of the Excise Act. 
I would however, with respect remark that the 


previsions of. section 246 .of the Criminal Procedure 
: Code appear to have been overlooked in Po Seik’s case 
when it was observed that the reason why a conviction 


under section 37 of the Act could not be had was 


“(y (1929) LR. 7 Ran, 316. 
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because the guilty knowlege or belief which was a 


necessary ingredient of the offence was not included in Tae ki Jama 
the particulars of the offence stated to the accused, and my, No So. 
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because the accused was not called upon to answer a youry.y, 


charge under section 37. 

In the present case the procedure prescribed far 
summons cases had to be followed [section 262 (1), 
Criminal Procedure Code]. 

in a summons case the accused can be convicted of 
any offence triable as a summons offence which, from 
the facts proved, he appears to have committed, what- 
ever the nature of the complaint or summons. _. -: 

As was well said i in Dasarath Rai v. Emperor (1) 


“ona plain soratteeeee of section 246 the magistrate is bt 
bound when he thinks that another offence” (7.e., one other than 
that stated in the particulars stated to the accused under 


section 242) “‘ has been proved to reopen the trial and follow the- 


procedure of sections 243 and 244. Such a view would neces- 
sitate a rehearing of all the: evidence in ihe same trial, au is 
clearly opposed to the manifest intention of the legislature.” 


See also Muddoosoodun Sha v. Hari Dass (2) and 
Kalidass v. Mohendra (3). 

In this case, the presumption arose from- the posses- 
sion of materials for manufacture that the accused 
knew the seinye possessed by her to have been obtained 
illicitly, and she was, therefore, guilty ef an offence 


under section 37 of the Excise Act, and should. 
have been convicted under section: 37, instead of 


section 30 (a). 

I would note that section 44 of the Act which says 
that in prosecutions under section 30, section 37, and 
some other sections the Court may presume untii the 
contrary is proved, that the accused person has com- 
mitted an offence under the section under which he is 


(1) (1909) I.L.R. 36 Cal. 869, (2) 22 W.R. Cr. 40. 
(3) 12 W.R. Cr. 40. 
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charged in respect of excisable articles and materials 
for the possession of which he is unable to account 
satisfactorily does not appear to have any application to 
the common case under section 30 (a) where the charge 
is one of possession of a larger quantity of an excisable 


- article than iS allowed under the Act. In prosecutions 


under section 30 (a) it is necessary to prove such 
possession, and there is no room or‘ need. for any 
presumption. In prosecutions for possession of an 


_excisable article under s. 37 it is necessary either . 


to, prove that the accused person knew or had reason 
to believe that the excisable article was unlawfully 
manufactured, or to set up circumstances from which a 
presumption of such knowledgé™or belief may be 
presumed, such as the simultaneous finding of a part 





of still in the possession of the accused person, or the 


impossibility of obtaining the article from a licit source. 


Such a presumption could ordinarily be drawn under 


the general provisions of section 114 of the Evidence 
Act, but section 44-of the Excise Act-may be of useful 
application and allow the presumption to be drawn in 
rarer cases such as where the still was not seized at the. 


same time as the liquor, or had not been used for some 


time, or was found at some little distance from the 
premises where the liquor was found. 
Let the proceedings be returned with these remarks. 
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CRIMINAL REVISION. 
* Beforé Mr. Justice Mya Bu, 


THE KING ». PO HTWA AND ANOTHER.* 


Summary trial—Sentence ofimprisonment in default of fitie—Maximum sub- 
stantive sentence of imprisonment —Aggregate of terms \of imprisonment 
exceeding term of substantive sentence—Criminal Procedure Code, ss, 32, 
33, 262 (2). ‘ : 

Where a magistrate has power to pass a sentence of imprisonment as well 
as of fine the limit placed on the term of the substantive sentence of imprison- 
_ ment does not affect his power of passing a sentence of imprisonment in 

- default of payment of fine.. Under s. 262 (2) of the Criminal Procedure Code 

a magistrate can impose a sentence of imprisonment in default of payment of 

fine in addition to the maximum sentence of three months’ imprisonment which 

he has imposed for the. offence. ' : 

Empress v. Asghar Afi; 1 L.R. 6 All, 61, referred to, 





Mya Bu, -J.—The respondent Po Htwa was. 


convicted under section 21 (a), Fisheries Act, and 

sentenced to suffer three months’ rigorous imprisonment 
and also to pay a fine of Rs. 50 or in default to suffer 
further two weeks’ rigorous imprisonment by the First 
Class Subdivisi6nal Magistrate, Pegu. The case was 
tried summarily under the provisions of section 260 of 
the Code of Criminal Procedure. As Po Htwa could 
not pay the fine the question «for consideration is 
whether, in view of section 262 (2) of the Code of 
Criminal Procedure, the term of rigorous imprisonment 
in default of payment of fine in addition to the three 
months’ rigorous imprisonment, which is the maximum 
term of imprisonment. sanctioned by that section, is 
legal or not. 

Section 262 (2) is in these words : 


“No sentence of imprisonment for a term exceeding three 
months shall be passed in the case of any conviction under this 
chapter.” (Chapter XXII.) 


* Criminal Revision Nos, 483B/484B of -.1939 from the order of the Sub- 
divisional Magistrate of Pegu in Cr. Summary Trial Nos. 57/58 of 1939, 
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The punishment prescribed for a first offence under 
section 21 (a) of the Fisheries Act is “ imprisonment 
for a term which may extend to three months, or with 
fine which may extend to Rs 200, or with both.” 
When this section and section 64 of the Penal Code, 
as well as sectidns-32 and 33 of the Code of Criminal 
Procedure, are read together there can be no doubt of 
the Magistrate’s power to pass the sentence which he 
passed in this case. If the case had been regularly 
tried the question of the legality of the sentence would 


not arisé. So, the question for consideration in this 


case resolves itself into whether the limit imposed by 
section 262 (2) of the Code of Campa Procedure 
applies to the substantive sentence’ “of imprisonment 
only or applies to a combined period of substantive 
sentence of imprisonment and sentence of imprisonment 
in default of payment’ of fine. There is paucity of 
direct authority on this point but it was held in a case 


_ where an accused had been convicted and sentenced to 


pay a fine of Rs, 60 or in default to suffer four months’: 


_ imprisonment in the civil jail that the rule of section 262 


of the Criminal Procedure Code applied to substantive . 
sentences of imprisonment. [Empress v. Asghar Ali(1).} 

On a'reference to section 33 it will be seen thata 
Magistrate may award such term of imprisonment in 
default of payment of fine subject to certain provisos 
which are irrelevant to the question under consideration 
and the imprisonment awarded in default of payment of 
fine may be in addition to a substantive sentence of 
imprisonment for the maximum term awardable by the 
Magistrate under section 32 which limits the’ term 


of substantive sentence of imprisonment to two years 


only. It is therefore deducible. from the provisions of 

sections 32 and 33 that where a Magistrate has power 

to pass a sentence, of imprisonment as well as of, fine the 
ae (4) (1883) TAL:R. 6 AN. 61. 
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sentence of imprisonn:ent in default of payment of fine. 

For these reasons I am of the opinion that section 
262 (2) of the Criminal Procedure Code does not render 
illegal a sentence of imprisonment in default of payment 
’ of fine if otherwise legal, mierely by reason of the fact 
that the aggregate of the terms of substantive sentence 
‘of imprisonment and of the sentence of imprisonment 
in default of payment of fine exceeds three montlis or 


by reason of the Magistrate having passed a substantive 


sentence of imprisonment for the maximum. term 
allowed by that section. In my judgment the limit 
placed by section 262 (2) of the Criminal Procedure 
Code. applies ¢ nly to a substantive sentence of 
imprisonment: . 

In the result I decline to interfere with the os of 
the Subdivisional Magistrate. 


vu, 
Po HTwa. 


MyA Bu, J. 
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CRIMINAL REVISION. 
Before Mr. mf ustice Cunkley. 
THE KING: v. BA KHIN AND OTHERS,* 


Security for keeping the peace—Proceedings under .Ch, VIII, Criminal 
Procedure Code, not prosecutions—Procedure to end proceedings—With- 
drawal of he Crown from enquiry not permissible—Instvuctions from 
District Magistrate to Public Prosecutor to withdraw prosecution—Improper 
use of instructions—Magistrate. to act judicially and independently 
Criminal Procedure Code, ss. 107, 119, 494. 

Section 494 of the Criminal Procedure Code has no application to proceed- 
ings under Chapter VIII of the’ Code. because such proceedirigs are not 
prosecutions, bs 

If, after making his p: eliminary order under s, 107 of the Criminal Procedure 


-Code, the magistrate is convinced by evidence or in any other legal manner, 


that the person called upon is no longer likely to do anything which might lead 


' to a breach of the peace, it is open to him to make an order under s, 119 


discharging that person. Thisis the only way in which proceedings under 
s. 107 can be brought to an end; the Public Prosecutor has no authority to 
apply for the withdrawal of such proceedings. 

Maung Than v. King-Emperor, 1.U.R. 2 Ran. 30; In re’ Muthia Moopan 
L.L.R. 36 Mad. 315, referred to. : 
“A magistrate in consenting to a withdrawal of a prosecution must act 


. judicially and come to his own conclusion whether the withdrawal ought to be 


permitted. It-is improper for the Public Prosécutcr to show to the magistrate 
his instructions from the District Magistrate to apply for the withdrawal of the 
case. i 

Abdul Gani v. Abdul Kader, 1.L.R.1 Ran. 756, referred to. 


Myint Thein for the Crown. Proceedings under 
Chapter VIIJ of the Criminal Procedure Code are 
instituted when there is an apprehension of a breach of 
the peace. In the sections throughout the chapter the 
person called upon is not referred to as an “accused ”. 
Sec. 494 enables a Public Prosecutor to withdraw a 


'- prosecution but security proceedings are not in the 


nature of a prosecution. See In re Muthia Moopan and 
others (1). The respondent is not a person accused 





* Criminal ‘Revision Nos. 965A to 968A of 1939 from the orders of the 
Subdivisional Magistrate of Pegu in Criminal Misc. Trials Nos. 25 to 28 of 


1939. 
(1) LL.R, 36 Mad. 315, 
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Sec. 494 therefore cannot ‘apply to proceedings under Tue kine 


Chap. VIII. — “ 

t—Such proceedings can terminate in only two ways. 
If the magistrate finds against the respondent, he will 
be ordered to execute a bond under sec. 118. -Other- 
wise, the proceedings terminate as provided for by 
sec. 119. The Magistrate must be satisfied that the 
apprehension of a breach of the peace, if it existed at 
all, had ceased to exist. He should then come toa 
finding that no case is made out for the respondent to 
_. execute a bond. ' 


Shaffee for the respondents. The proceedings need 
not be revived in view of the time that has elapsed 
since the proceedings were dropped. 


DUNKLEY, J.—These four cases have been called in 


revision to examine the propriety of the orders of the - 


_ Subdivisional Magistrate of Pegu permitting withdrawal 
by the Public Prosecutor of the cases. The order in 
_ each Case is in exactly the same terms and is as follows : 


“Called. Respondent present on bail defended by U Ba Tun. 
U Ba Thein, Public Prosecutor, appears and asks the permission 
of the Court for withdrawal of the case under orders of D.M., 
Pegu. I haveseen D.M.’scrder. Withdrawalallowed, Respond- 
’ ent is accorcingly discharged.” 


The cases were cases in which the Subdivisional 
Magistrate, acting under the provisions of section 107 
of the Criminal Procedure Code, had called upon the 
. respondents to show cause why they should not execute 
a bond with sureties for -keeping the peace. The 
Magistrate did not state in his order under what section 
of the Criminal Procedure Code he permitted the 

(1) LL.R. 2 Ran. 30, 

17 Jie 
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-withdrawal of the cases, but presumably he purported 


to act under section 494. Assuming for the moment 
that section 494 applied to these cases (which it did not) 
the orders of the Magistrate were improper orders. 

In Abdul Gani v. Abdul Kader (1), it was laid down 
that in withholding or according consent to the with- 
drawal from a prosecution the Court is acting in a 


: judicial (and not a ministerial) capacity and it ought to 


give,and record its reasons. 
I have not seen the-orders of the District Magistrate 


-Of‘Pegu which were referred to by the Magistrate, but 


presumably these orders were instructions to the Public 
Prosecutor to apply to the Court under section 494 for 
the withdrawal of the cases, and, if so, they -were 
perfectly proper instructions for the District Magistrate 
to give to the Public Prosecutor. But the Public 
Prosecutor acted with grave impropriety in showing his 
instructions to the trial Magistrate and the Magistrate 
acted with equal impropriety in looking at them, The 
fact that the District Magistrate has instructed the 
Public Prosecutor to apply for withdrawal is no reason 
for a Magisirate giving his consent to such withdrawal. 
The Magistrate-must not surrender his authority to the 
District Magistrate, but must act judicially and come to 


‘his own independent conclusion as to whether 


withdrawal ought to be permitted or not upon a 

consideration of all the relevant circumstances. 
Furthermore, section 494 of the. Criminal Procedure 

Code has no application to proceedings under Chapter 


-VIII..of that Code because such proceedings are not 


prosecutions : see In re Muthia Moopan and six others (2) 
and Maung Than v. King-Emperor (3). The Public 
Prosecutor “-had‘no authority. to apply for the with- 
dtawat: of psnmegdings ken: under section 167 of the 


: “e (1923) LL.R.1 Ran. 756... (2). (1911) LLL.R. 36 Mad. 315. 
: (3) (1923). I.L.R. 2 Ran. 30. 
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Criminal Procedure Code. However, the jurisdiction 
of the Magistrate under this section is a discretionary 
jurisdiction, and, under section 119, if it is not proved 
that it is necessary for keeping the peace that the person 
in respect of whom the enquiry is made should execute 
a bond, the Magistrate shall make an entry on the 
record to that effect and shall discharge the respondent. 
Consequently if, after having made his preliminary 
order under section 107, the Magistrate is convinced by 
evidence, or other materials of* which he is permitted 
to take judicial notice, that the respondent is no longer 
likely to do anything which might lead to a breach of 
‘the peace, it is open to him to make an order under 
section 119 discharging the respondent. This is the 
only way in which proceedings under section 107 can 
be brought to an end. They cannot be brought to an 
end by the Crown withdrawing from the enquiry. : 
The orders of the Magistrate in these cases were 
made on the 29th May, 1939, and in view of the lapse 
“of time since. the orders were made it would not be 
proper now to reopen the enquiries against the respond- 
ents. The records will therefore be returned to.:the 
. Magistrate with a copy of these remarks. . 
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APPELLATE CIVIL. 


Before Mr. Justice Mackney. 


MAUNG MYA DIN 
Vv. 
K.P.A.P. CHETTYAR FIRM. * 


Cooperative Societies Act, s.51—Sale of defaulter’s land by revenue officer at 
instance of Registrar— Mortgage created by defaulter—Sale of land subject 
to mortgage—Sale not for arrears of land revenue—Burma Land and | 
Revenue Act, s. 46 and following sections—Revenue officer's act without 
‘a uthority—Civil Court’s jurisdiction. 

The provisions of s, 46 and following sections of the Land and Revenue Act 
are available only when the revenue officer is seeking to recover arrears of land, 
revenue (or analogous tax) accruing in respect of the land against which he is. 
proceeding under those sections ; that is to say, when he sells land under s. 47 
he can do so only in the attempt to recovei arrears of land revenue accruing, 
from that very land. 

If a sale is held by a revenue officer..on the requisition of the Registrar of a 
co-operative society for sums due by a defaulting member he cannot apply 
section 46 and the following sections of the Act. A purchaser at such sale buys 
only the right title and interest of the defaulter in the Jand, and the sale. cannot 
override a valid mortgage created by the defaulter on the land, The words - 
used in s. 51 of the Co-operative Societies Act are ‘‘ in the same manner as 
arrears of land revenue ”, and not “ as if they were arrears of land revenue.” 

R.M.V.V.M. Chettyar Firm v. Subramaniam, 1.L.R.5 Ran. 458; Sankaran 
v. Ramaswami, 1.L.R. 41 Mad. 691, referred to. , 


Where the question is not as regards the validity of a sale by a revenue 


‘ officer under s. 47 of the Land and Revenue Act, but the question is whether an: 


officer had any legal authority to act in the manner he did, the civil Court has. 
jurisdiction to decide the matter. * 


Kya Gaing for the appellant. 
N. K. Bhattacharya for the respondents. 


» Mackney, J.—The facts of the case are set out in 
the judgments of the lower Courts. | 

The property in suit, consisting of two leased house- 
sites in Paukkon town and a house thereon, were 


* Civil 2nd Appeal No. 152 of 1939 from the judgment of the District Court 
of Insein in Civil Appeal No. 26 of 1938, 
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mortgaged by Ko Tha U and Ma Mya together with 
other property on the 9th May 1921. A further 
mortgage was taken on the 25th July 1925. In 1931 
most of the mortgage debt was settled by transfer out- 
right to the respondent CHettyar Firm, the mortgagee, 
in settlement of most of the mortgage debt, leaving a 
balance of Rs. 1,500 due on the property in suit. 

Ma Mya, the wife of Ko Tha U, owed money to a 
certain co-operative society. This society went into 
liquidation and the liquidator ordered Ma Mya to make 
repayment of her debt. Under section 51 of the 


Co-operative Societies Act, the liquidator moved the 


Registrar to make a requisition to the Collector of the 
district to recover the amount, in the same manner as 


arrears of land revenue. Acting on this requisition the 


Collector directed the Township Officer, or Assistant 
Collector, of Taikkyi to take steps to realize the amount. 
The procedure adopted by this officer is somewhat 
obscure. As the learned District Judge has remarked 
in his appellate judgment, to a certain extent he appears 
to have proceeded under section. 45 of the Land and 
Revenue Act and also under section 46. Certain 
notices appear to have been issued under section 45 
but it is clear that the order prociaiming the property 
for sale must have been issued under sections 46 and 
47 of the Act, for the officer directed that only ten clear 
days’ notice of the proclamation of the:sale should be 
given. Moreover, the certificate of sale granted to the 
purchaser of the property, Maung Mya Din, was granted 
under section 47 of the Act. 

Maung Mya Din happens to be the son-in-law of 
Ko Tha U and Ma Mya. 

The Chettyar Firm then brought the suit, out si 
which this appeal arises, for recovery of Rs. 1,500 due 
on their two mortgage bonds. The suit was resisted 
by Maung Mya Din on the ground that under the 
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operation of section 47 of the Land and Revenue Act he 


had purchased the property-frée of all encumbrances, 


He maintains that he had no notice of the mortgages 
and purchased the property,.bona fide on the implied 
assurances of the revenue officer that the property 
was free from all encumbrances. Maung Mya Din 
subsequently. had the leases, which were in Ko Tha U’s 
name, transferred to his name. When the house 
was damaged by fire he made extensive repairs and 
improvements. 

The Subdivisional oust rejected Maung Mya Din’s 
contentions and granted the plaintiff firm a decree as’ 
prayed. On appeal this decree was affirmed. _ 

The first question to be decided is whether the — 
revenue officer was empowered, in view of the provisions 
of section 51 of the Co-operative Societies Act, to 
recover the amount due in “the manner set out in 
sections 46 following of the Land and Revenue Act. 

It is urged, in the first place, by the appellant that 
in view of sections 55 and 56 of the Land and Revenue 
Act no civil Court can exercise jurisdiction in this 
matter. Section 56, clause (a), bars the jurisdiction of 
the civil Courts in matters, claims and ‘questions .- 
mentioned in the first proviso to section 55. Section 55, 
first proviso, clauses (i) and (7) refer to questions as to 
the legality of any process issued under section 45 and 
questions as to the validity of a sale under ‘section 47, 
or as to the effect of a proclamation under 
section 49, | 

There is no question here a as to the gion of any 
process issued under section 45. 

It is true if the revenue officer was ehipowered in 


‘this particular matter to proceed under sections 46 and 


47, it might be said that a question as to tne validity of 
the sale under section 47 was raised ; but it appears to’ 
me that that is not the question. The question to be 
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decided is whether the revenue officer had any legal 
authority to act as he did. If he had nosuch authority 
then it cannot be said that the sale which he effected 
was a sale under section 47 of the Act. . 

The words used in settion 51 of the Co-operative 
Societies Act are as follows : 





“All sums due from a co-operative ‘society or from an officer 
or member or past member of a society. as such to the Govern- 
ment, and all sums awarded as costs under section 44, or payable 
‘by order of a liquidator under section 47, shall be recoveréd i in 
the same manner as arrears of land revenue on a | requisition 
being made by the Registrar to the Collector.” 


_It is to be noted that the words used here are “ 


the ‘samé manner as arrears, of land revenue ” and not 
‘as if they were arrears of land revenue " as we find in 
similar provisions of other Acts, 


The revenue officer then must proceed i in the same 
manner as he would in recovering arrears of land 


revenue. The provisions of sections 46 following of 


the Land and Revenue Act are available only. when the. 


revenue officer is seeking to recover arrears of land 
revenue accruing in respect of the land against which 


he is proceeding under those sections ; that is to say, 


when he’sells land under section 47 of the Act he can 


‘in 
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do’ so only in the attempt to recover arrears of land’. 


revenue accruin g from that very land. _ 

It appears to me, therefore, that in cases where sums 
due are to be recovered in the same manner as arrears 
of land revenue the revenue officer cannot apply 
sections 46 following of the Act in selling any. land 
belonging to the defaulter unless the amount due from 
him is due on account of the land against which he is 
proceeding in a.manner analogous to the manner in 
which land revenue might have been due on that 
account. . Sapte oe aheooncards Pompe 


234 


1939 
MauncG 
Mya Din 


v. 
K.P.A.P. 
‘CHETTYAR 

Firm, 


MACKNEY, J. 


RANGOON LAW REPORTS. [1940 


It appears to me that this principle is referred 
to and followed in RM.V.V.M. Chettyar Firm v.. 
M. Subramaniam and another (1). : 

In that case Chari, J. reviewed certain cases_ of 
other Courts in India dealing with this question. ‘In 
some of the cases it was decided that the words.such 
as “in like manner as the recovery of arrears of land 
revenue” indicated only that the same procedure as in 
the recovery of land revenue should be followed and 
nothing more. Other cases held that the phrase “ as’ 
if they were arrears of land revenue”’ would have a 
similar meaning with the above phrase. In Sankaran 
Nambudripad v. Ramaswami Ayyer and another (2), 


which was followed in the Rangoon. case it was held 


that the words “‘as if they were arrears of land revenue ” 
do not, by themselves show, that the intention of the 
Legislature was merely to regulate the procedure to be 
followed in such cases. Whether it was intended to 
attract also the provision relating to the substantive 
right of a purchaser depended upon a consideration of 
the wording of the Act and the nature of the tax. 

In the case before Chari J., which was a case 
relating to the recovery of arrears of taxes due to the 
City of Rangoon under the City of Rangoon Municipal 
Act, the tax in question was one which was held to be 
in the nature of land revenue. Chari J. therefore held 


- that it was open to the authorized officer to direct the 


recovery of arrears in the manner prescribed by 
sections 46 and 47 of the Burma Land and Revenue 
Act and that toa sale under these sections the provisions 
of section 48 of the Act would apply. 

It is obvious that in the Aeesen case no such 
analogy can be drawn. 

In the course of his judgment Chari J: remarked 
that if the words in the City of Rangoon Municipal Act 

(1) (1927) LL.R. 5 Ran. 458. (2) (1918) ILL.R. 41 Mad, 691 
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‘““as if they were arrears of land revenue” were 
construed as attracting the operations of sections 46 to 
48 of the Land and Revenue Act to all municipal sales, 
then the anomalous result would be that the Ran goon 
Municipality was in a position to recover its dues in 
a manner in. which, under the Revenue Act itself, 
ordinary revenue officers could not recover : that is, the 
operation of section 46 of the Act would be enlarged 
in the case of sales under the Municipal Act. 

In a somewhat similar method it may be argued 
that it would be anomalous if sums due to the liquidator 
of co-operative societies could be recovered by sales 
which attracted the operation of sections 45 to 48 of the 
Land and Revenue Act. For the result would be that 
the liquidator would be in a-position to have his dues 


recovered in a manner in which, under the revenue 


Act itself, ordinary revenue officers could not recover. 
It appears to me that there cannot be: any question 
that if the strict meaning of the words employed in 
section 51, i.e. “in the same manner as arrears of land 
revenue ’’, is applied then, in such a case as the present 
one, it is impossible for the revenue officer to proceed 
_ under. sections 46 foliowing of the Land and Revenue 
Act. Although he purports to do so his proceedings 
are entirely without authority and cannot be deemed 
.to have been carried out in pursuance of those sections. 
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Least of ali can the provisions of section’ 48 come into 


effect and the purchaser be deemed to have acquired 
the right offered by the sale free from all encumbrances 
created over it. It is obvious that all that Maung, Mya 
Din could buy at the sale was the right, title and 
interest of Ma Mya in the property sold, and that the 
respondent, the plaintiff firm, cannot be deprived of 
its rights under its mortgages. 

It has been urged that in virtue of the transfer of 
the leases of the site to the appellant by the Collector 
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"the appellant has become the owner of the property. 


I fail to see how this can affect the validity of the 
respondent’s mortgages. 

It is to be noted that under section 29 of the Town 
and Village Lands Act whenever any document 
affecting the'title or right to possession of any land in 
a notified town shall be registered under the Regis- 
tration Act, the officer registering the same shall send 
to the revenue officer concerned a true copy of the 
entries in the indexes kept under the said Act relating 
to such document. The respondent firm, therefore 
had every reason to :believe that the Collector, and 
consequently all persons dealing with the leases, would 
be aware of the mortgage. (See also section 71 of the 
Transfer of Property Act.) ; 

‘It hasbeen urged that the appellant is entitled to 
the benefit of the improvements that he has effected in 
the property. : This contention overlooks the provisions 
of section 70 of the Transfer of Property Act. 

‘The appellant cannot rely. on. section 51.of that Act. 
as it is obviously inappropriate in such a case as the 
present one, It might be - noted that this plea was 
never raised in the trial Court and although it seems to 
have been referred to in the fifth ground of appeal in | 


_ the District Court that ground does not appear’to have 


been argued before the learned Judge: 
This appeal i is therefore dismissed with costs. 
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APPELLATE CIVIL. 


Before Mr. Justice Dunkley. 


DAW PO anD OTHERS 1939 
v °C ; Aug. 25. 


U PO HMYIN aND ANOTHER.* — 


Contract—Stranger to contract, when he can sue on it—Contract for his 
. benefit—Contract Act, s. 2 {d). 

A stranger to a contract can sue upon it (a) where a party to the contract 
agrees with the stranger to pay him direct or becomes estopped from denying 
his liability to pay him personally, (8) where the contract creates a trust in his 
favour, 

Debnarayan Dutt v. Chunilal, LL.R. 41 Cal. 137 ; Jagadamba Debee v. 
Sarkar, 1.L.R, 60 Cal. 767; Les Affréteurs Réunis Société Anonyme v. Leopold 
Walford Ltd., (1919) A.C. 801 ; Subbu Chetti v. Arunachalam Chettiar, LL.R.. 
53.Mad. 270, referred to. 

Tweddle v. Atkinson, 1 B. & S. 393, distinguished. 

A stranger to a contract can also sue on the contract if it is ade for his 
benefit. 

&, Datta v. M, Panda, 1.L,R. 61 Cal. 841, followed, 


K. C. Sanyal for the appellants. 
Roy for the respondents, 


In Civil Regular Suit No. 3 of 1935 of the Township 
Court of Moulmeingyun U Po Hmyin and Daw Zan 
Byu sued the tenants of an agricultural holding for 
recovery of rent for the agricultural year 1933-34. 
The defence of the tenants was that: they were the 
tenants of U Baik and Daw Po and not of U Po Hmyin. 
and Daw Zan Byu. The suit was compromised the 
terms being that the plaintiffs would give up the land 
and transfer it to Daw Po, her daughter, Ma HlazKhin, 
and her son-in-law D’Attaides, and that the tenants 
would pay the rent to the plaintiffs. U Baik had died. 
Subsequently Daw Po, Ma Hie-Eits and Ey states 


* Special Civil 2nd- Appeal No. 368° of “1937 from the ose of the 
District Court of Myaungmya in Civil Appeal No, 16 of 1937, 
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filed a suit (No. 10 of 1935) in the Subdivisional Court 
of Wakema against U Po Hmyin and Daw Zan Byu, 
The suit was erroneously styled as a suit under s. 9 of 
the Specific Relief Act which led to “confusion, delay 
and aremand by the High Court. The Subdivisional 
Court gave the plaintiffs a valueless decree declaring 
that the terms of the compromise in suit No. 3 of 1935 
were binding on the defendants. The District Court 
on appeal dismissed the suit of the plaintitls. The 
second appeal to the High Court was from this decree 
of the District Court. It involved a question of limita- 
tion as regards the appeal filed in the District Court. 
The High Court agreed with the District Court that the 
present respondents were entitled to the benefit of s. 5 
of the Limitation Act in the circumstances of the case. 
Daw Po and Ma Hla Khin having died and D’Attaides 
having been adjudicated insolvent, the legal representa- 
tives of the deceased couple and the Official Assignee 
were substituted on the record. 


Dunxtey, J. (after setting “out the facts and his 
decision on the question of limitation) continued : 

Turning now to the merits of the appellants’ case, 
the learned District Judge has held that the appellants 
were not entitled to the declaration which has been 
given to them by the learned Additional Subdivisional 
Judge as they were not parties to the compromise 
agreement filed in the Township Court of Moulmeingyun, 
and, further, so far as the appellants were concerned 
there was no consideration for the agreement. On the 
question of consideration the learned District Judge is 
clearly wrong. The consideration for the agreement 
was the withdrawal by the tenants of their defence in 
the rent suit in the Township Court and their consent- 
ing to a decree for the rent in favour of the respondents. 
“Consideration” is defined in section 2(d} of the 
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Contract Act, and the words in that definition “ the 
promisee or any Cther person” show that the considera- 
tion may move from a third person and need not 
necessarily move from the promisee. In this respect 
the law of contract in India and Burma differs from 
the English iaw of. contract. There was ample 
consideration for this agreement. 

The other ground of the learned District Judge’s 
decision is a strict application of the principle laid 
down in the case of Tweddle v. Atkinson (1), which 
decided that a person who is not a party to a contract 
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cannot sue on it. But in England the authority of this . 


case, which was decided in 1861, has been greatly 
weakened since the fusion of law and equity in a line of 
modern decisions of which I propose to mention only 
one: Les Affréteurs Réunis Société Anonyme v. Leopold 
Walford (London\ Limited (2). Moreover, Tweddle v, 
Atkinson (1) has never been the law in India, The 
question as to wheth®ér; and, if so, to what extent, a 
third party may sue on a contract to which he is not a 

party has been considered in numerous cases of which 
I will cite four of the most important decisions. 
Debnarayan Dutt v. Chunilal Ghose (3), Subbu Chetti v. 
Arunachalam Chettiar (4) and Jagadamba Debee v. 
Bibhootibhooshan Sarkar (5). These cases decided that 
a stranger to a contract can sue upon it at any rate in 
the following circumstances, namely, (a) where a party 
to the contract agrees with the stranger to pay him 
direct or becomes estopped from denying his liability 


to pay him personally, and (b) where the contract — 


creates a trust in favour of the stranger. In Kshirode- 
bihari Datta v. Mangobinda. Panda (6) the Calcutta 
High Court has now gone even further, and has held 








(1) 1 B.& S. 393. (4) (1927) LLL.R. 53 Mad. 270, 
(2) (1919) A.C. 801. (5) (1933) 1.L.R. 60 Cal. 767. 
* (3) (1913) ILL.R. 41 Cal, 137. (6) (1933) I.L.R. 61 Cal, 841. 
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‘that a stranger to a contract can always sue on the 
contract ifit is made for his benefit, and this last 


decision seems to be in accordance with the modern 
English cases. 

- It is now necessary to. see what were the facts lead- 
ing. up to the compromise of the rent suit in the 
Township Cour: of Moulmeingyun, and on this point 
the evidence in Suit No. 10 of 1935 of the Subdivisional 
Court of Wakema leaves rio room for’ doubt. 
T. D’Attaides, acting for himself, his wife and his 
mother-in-law, defended the suit in the Township 
Court*on behalf of the tenants. He negotiated the 
compromise agreement with U Po Hmyin and 
T. D’Attaides and U Po Hmyin were the real parties 


‘to this agreement. This is admitted by U Po Hmyin 


in his written statement in the present suit and also in 


his evidence. He set up that the written agreement 


was -mistranslated to him and he was made to 
understand that he was to gét a sum of Rs. 1,000 


-as well as one year’s rent. Both the lower Courts have 


come to the. conclusion that this defence was false, and 


call the evidence in the suit is to the effect ‘that U Po 


Hmyin signed this agreement voluntarily with full 
knowledge of its contents. The real parties to this 


-agreement were the appellants, on the one side, and 


the respondents, on the other. The two tenants signed 
it as bare trustees, their beneficiaries. being the appel- 
lants. It is also urged that ihe respondents are now 


‘estopped from denying their liability to the“appellants, — 


and had they been paid the one year’s rent which they 
were to obtain under the written agreement, I should 
have been inclined to hold that. they were so estopped. 


“T. D’Attaides in-his ‘evidence states that he has paid © 
~ this amount: of Rs. 240, but as satisfaction of the Town- 


ship Court ‘decree: has. not been. recorded I cannot. 
accept’ this statement, However gj is. quite ‘clear that 
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the tenants entered into this compromise agreement. as 

trustees for the present appellants and hence, in 
accordance with the authorities which I have cited, the 
-appellanis are entitled to enforce tas agreement against 
the respondents. 

The decree which they have obtained i is meaning- 
Jess and worthless to them, and this is due to the 
defective nature of their plaint in the suit in the 
Subdivisional Court. Plainly, the suit should. have 
been a suit for specific performance of the agreement, 
and the question which I have to decide is whether 
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on the pleadings in the suit I can make a decree for 
specific performance in their favour. Paragraphs 5 and © 


6 of the plaint read as follows : 


- "5. That in C.R. Suit No. 3 of 1935, U Po .Hmyin and 1°». 


. Maung Ye Hmwe and 5 otliers, a compromise petition was filed’ 


(a certified copy of the same is hereto annexed) in which the 
defendants had agreed to relinquish their rights, title, and 
interests over the said paddy land in favour of the plaintiffs 
Daw Po, Ma Hla Khin and Mr. T. D’Attaides in consideration 
of a decree being passed against the defendants in that suit. 
Accordingly the terms of the compromise were embodied in the 
compromise decree. -A certified copy of the compromise petition 
and of the decree are herewith attached for ready reference. 
The plaintiffs: thereupon entered upon the land and cultivated 
paddy for the year 1935-36 after having complied with the terms 
-of the decree on the 5th February i935. 


‘6. That nevertheless the 1st defendant failed to fulfil his matt 


of the. contrict embodied i in-the compromise petition. nh 


And prayer (c) of the prayer of the plaint is as follows : 


“(c) that the terms of the compromise and the decree may be 
made binding on the defendants. a 


Now. had these fue. paragraphs been — the only 
-averments in the Plaint and this prayet been the only 
prayer in. the plaint,, it would, not, have been difficult t to 
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construe that prayer as being a prayer for specific 
performance of the agreement of compromise. But, 
nevertheless, the appellants overloaded their plaint with - 
numerous other averments which were all unnecessary, 
and a number of other prayers which could not be 
granted. However, I think that Iam bound to construe 
the plaint as liberally as possible, having regard to the 
unsatisfactory nature of pleadings presented to subordi- 
nate Courts by pleaders of the lower grade, so as to do 
justice between the parties, but bearing in mind that a 
new case must not be made out which was not made 


out in the plaint. 


The plaint undoubtedly sets up inter alia the agree- 
ment and a breach of the agreement by the respondents _ 
and it asks for a declaration that the agreement was 
binding on the respondents. Of course, such a 
declaration is, as I have already said; worthless, and if 
the prayer had been a’ prayer for specific performance 
instead of this baré declaration, that part of the plaint 
would have been properly a plaint of this nature, and 
after full consideration I have come to the conclusion 
that I shail not be going too far in construing the plaint 
accordingly and granting the appellants the relief 
which they intended to seek, and to which they are 
entitled. . 

The judgment and decree of the District Court on 
first appeal, dismissing the suit of the plaintiffs- 
appellants, are therefore set aside, and, instead of the 
judgment and decree of the Subdivisional Court of 
Wakema, the plaintiffs-appellants will be granted a 
decree for the specific performance of the compromise 
agreement filed on the 30th January 1935 in Civil 
Regular Suit No. 3 of 1935 of the Township-Court of 
Moulmeingyun, and the respondents are ordered to 
execute a registered instrument relinquishing, in favour 
of the appellants, all right, title and interest which they 

-- . : 
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may have in the land in suit, namely, holding No. 8 of — 1939 
1935-36 -in Kyonepainggyi kwin, Moulmeingyun Daw Po 
township, measuring approximately 32 acres, and it is y a ney 
further ordered that they shall execute this registered pyycrey 5, 
instrument within one month of the date of this : 
judgment. 

The anpellants are entitled to their costs as against 
the respondents in all three Courts, advocate’s fee in 
this Court eight gold mohurs. 
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APPELLATE CRIMINAL. 


Before Mr; Justice Mosely, 


T.M. MOHAMED CASSIM 
v. , 
G.S.T. SHAIK THUMBY SAHIB.* 


Trade mark—Prosecution for use of false trade mark—Limitation—Burma 
Merchandise Marks Act, s. 15—‘ Offence,” meaning of—Commencement of 
limitation—Series of infringements—Date of specific offence charged. 

The period of limitation prescribed by s..15 of the Burma Merchandise 
Marks Act for prosecuting an offender under the Penal Code for the use of a 
false trade mark is three years from the date of the commission of the offence 
charged or one year from the date of discovery by the prosecutor of the offence _ 
charged, whichever is less., 

The word “ offence” occurring in s. 15 literally means the offence in respect 
of which the prosecution is launched, and time begins to run from the date. of 
the specific offence charged or from the prosecutor’s first discovery of. the 
specific instance of infringement which is the subject of the charge. 

The section does not say that time runs from the first instance of infringe- 
ment, where there has been a series of infringements, nor does it mean that - 
where the infringement has been to the knowledge of the complainant, the’ 
prosecution must be initiated within one year of his first discovery of one of 
this series of similar offences. 

Abhay Kumar Dey v. Emperor, 32 C.W.N. 699; Aswini Komar v. Kine- 
Emperor, 34 C.W.N. 524 ; Emperor v. Chhotalal, 1.L.R. [1937] Bom. 183 FB. ; 
Muhammad Ahmad v. Bezwada Venkanna, 32 Cr.LJ. 809; Nagendranath v, 
Emperor, 1.L.R, 52 Cal. 1153; Sirumal v. Emperor, A.LR. (1932) Sind. 94, 
referred to. 

Abdul Majid v. Emperor, 17 Cr.LJ. 488 ; Mohamed Jeeva v. Wilson. 
4 BLT. 83 ; Ruppell v. Ponnusami Tevan, LL.R. 22 Mad. 488, dissented from, 


J. K. Munshi tor the appellant. 
Ba Han for the respondent. 


MosELY, J.—The appellant, T.M. Mohamed Cassim 
was found guilty of offences lying under sections 482 
and 486 of the Penal Code, committed on the 26th 
June 1938, and was sentenced to pay fines.of Rs. 150 








-** Criminal Appeal No. 643 of 1939 from the order of the 2nd Additional 
Magistrate of Rangoon in Criminal Trial No. 455 of 1939, 
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on both charges and also to pay Rs. 37-8 costs. It was 
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ordered that Rs. 150 out of the fines realized be paid yonanep 


to the complainant as compensation. 

The charges against him were that he used a false 
trade mark, namely, “Sun Brand Patiram-101 ” on tins 
containing a mixture of grease and oil to indicate that 
they were the manufacture of the complainant firm 
G.S:T..Shaikh Mohideen Sahib & Brother, and that 
he sold or had in his possession for sale the same goods. 

It is in evidence for the prosecution that the 


complainant had been using this mark since 1928, and 


made a declaration to that effect in the office of the 


Sub-Registrar, Rangoon, in September 1930. 

The first point taken in this appeal is that the 
prosecution was time-barred by section 15 of the Burma 
Merchandise Marks Act {Indian Act IV of 1889). The 
present prosecution was instituted on July 2nd, 1938. 
‘On the 3rd October 1934 the complainant’s agent sent 


‘a notice (vide copy Ex. C2) through his advocate 


Mr. Menon (p.w. 7) to the accused warning him under 
threat of prosecution to discontinue the use of this 
mark. The complainant G.S.T. Shaikh Thumbi Sahib 
was then in India. .-A reply (Exhibit D) was received 
by’Mr. Menon from the accused’s advocate on October 
8th, 1934, denying that the accused had used the trade 
markfin -question. The complainant: was not asked 
whether he took any further action when this reply was 
‘brought-to his notice, or whether he was satisfied with 
this disclaimer of the accused. It would appear that 
the previous action of the complainant was brought out 
‘by the prosecution in order to show the guilty knowledge 
of:the accused, and that the point of limitation was not 
taken by the defence at the trial. - It was not considered 
in the judgment of the magistrate. 

Section 15 of the Merchandise Marks Act deals noi 
only with prosecutions brought under the Penal Code 
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but with prosecutions under the Act itself or under the. 
Sea Customs Act 1878, (sections 13 and 14 of the Act).. 
~ Section 15 reads as follows : 

“No such prosecution-as is mentioned in the last foregoing. 
section”, (i.e. brought under the three above-mentioned Acts) 
“ shall be commenced after the expiration of threé years next after: 
the commission of the offence, or one year after the frst discovery 
thereof by the prosecutor, whichever expiration first happens.” 

Two interpretations of the word “ offence’’ have 
been followed, one that it refers to offences which may 
be continuous ones, and that where there has been a 
series, of infringements by the accused, time runs for 
three years from the first instance of infringement. 
Where the infringement has been to the knowledge of 
the complainant the prosecution must be initiated within. 
one year of the first discovery of it by the prosecutor,. 
that is to say within one year Of his first discovery of 
one Of this series of similar offences, and not within one: 
year of his discovery of the specific offence complained 
of and charged. 

This view is the one that has been taken by the 
former Chief Court of Burma, vide Mohamed jeeva v. 
Wilson (1), and again by the same Judge, Twomey’J.,. 
in Abdul Majid v. Emperor (2). Mohamed Jeeva’s case. 
(1) followed Ruppell v. Ponnusami Tevan and another 


LS The same view was taken in Jagan Nath v.. 


Emperor (4), and in Re Abdul Satar Khan Kamruddin 
Khan (5). 

The second view is that section 15 is to be taken: 
literally as it stands, and that time begins to run from. 


~ the date of the specific offence charged and from the: 


prosecutor’s first discovery of the specific instance of. 
infringement which is the subject of the charge. 
(1) 4 BLT. 83; S.C. 12 Cri.j. 246, (3) (1899) I.L.R. 22 Mad. 488. 


(2) 17 Cr.L.J. 488. (4) 10 Sind. L.R. 45. 
- (5) -(1935).1.L.R. 59. Bom. 554. 
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- This view has been consistently held by the Calcutta 
‘High Court, vide Abhay Kumar Dey v. Emperor (1), 
Aswini Kumar Pal vy. The King-Emperor (2) and 
Nagendranath Shaha v. Emperor (3). In later decisions 
of the High Courts of Madras and Bombay and of the 
Court of the Judicial Commissioner of Sind this second 
‘view has been adopted : Muhammad Ahmad v. Bezwada 
Venkanna (4), Emperor v. Chhotalal Amarchand (5),— 
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‘where the question was exhaustively discussed by the _ 


referring Judge and by a Full Bench of that Court,— 
and Sirumal v. Emperor (6). . 

It would seem then that the only ruling in which 
the former view has been taken which has not béen 
reversed on reconsideration is Mohamed J eeva v. Wilson 
(7),—a decision of the former Chief Court of Burma, 
and that is a judgment published in an Bn auLhen zen 
. Report, 

" Ruppell v. Ponnusami Tevan ( (3) was a rosdantin 
under sections 482, 486 of the Indian Penal Code. It 
‘was held shortly that the complainants were aware 
of the alleged infringement five years before the 
prosecution was initiated; and that there was no reason. 
to believe that the manufacture was discontinued, and 
had been lately revived. | It was held that section 15 of 
the Act required that the prosecution in such a case be 
commenced within one year after the first discovery of 
the offence by the prosecutor, and it was implied that 
that meant the discovery of the first instance of 
commission of the offence, the object of the Act being 
to provide a speedy reinedy for traders in the criminal 
Courts only where the aggrieved party was diligent and 
showed by his conduct that the case. was one of urgency. 





(i) 32 C,W.N.699. (5) LL.R. [1937] Bom, 183, F.B. 
(2) 34 C.W.N. 524. (6) A.LR. (1932) Sind. 94, 99, 100. 
(3) (1929) LL.R.57Cal.1153,. .{7) 4 B.L-T. 83; s.c. 12 Cr. LJ. 246, 
{4) 32. Cr.LJ.809. © s (8). (1899) LL.R. 22 Mad, 488. 
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In Mohamed J ceva's case (1) the accused had been 
acquitted in 1908 and 1910 on similar complaints made 
by the same complainant. A third prosecution started. 
in 1910 was held to be barred by section 15 of the Act. 
Twomey J. there laid. stress on the words “ first 
discovery’ in the section. He said that these words. 
could not reasonably be applied to the last of a long. 


series of similar offences extending without interruption 


throughout several years to the knowledge of the: 
prosecutor. In the learned Judge’s opinion they could. 
only refer to the first instance of the offence which. 
came'to his knowledge. It was also remarked that the 
intention of the Legislature would be frustrated if it: 
was held that the owner of a trade mark could stand. 
by for several years while his trade mark was being. 
infringed continuously, and then. bring a criminal 
complaint in respect of some recent instance in which. 
there had been an infringement. To interpret the 
section in that way, it was said, would reduce its. 
provisions to a nullity, for it would entirely remove the 
bar of limitation except in cases where the series of 

infringements had actually ceased. : 
’- No doubt it would be uncommon to find prosecu- 

tions instituted nearly three years after the commission 
of the specific offence charged. ‘No doubt too the words: 
“ first discovery ” do suggest the discovery of the first — 
of a series of similar offences : otherwise the word 

“ first’ is otiose. But the section itself contains no. 
mention of a series of offences or of a continuing offence. 

Nor is the Penal Code concerned with these. It deals 
with a series of acts which constitute one offence 
(sections 33 and 37, P.C.), and in one instance only: 

punishes the continuance of an offence, (of nuisance - 
after os by a Public Servant, section 291 P.C.} 


4) 4 BLT. 83 5 S.C. 12. Cr.L.J. 246, = 
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Otherwise the Penal Code is silent concerning: 


continuing offences. Section 486 of the Code Mga 


specifically confines: the offence to selling “ goods. or 
thing.” 

Nor is there any provision for charges relating to 
continuing offences in the Criminal Procedure Code. 


if the word “ offence ” had meant only the infringe- 


ment of the trade mark the section would have said so. 
As was said by Beaumont C.J. in Emperor v. Chhotalal 
Amarchand (1) in order to extract the meaning 


‘adopted in Mohamed Jeeva’s case (2) in addition to the 


word “ offence” there would have to be some such: words 


‘in the section as “or an offence:similar to the*offence 


charged which has continued uninterruptedly down to 
the date of the prosecution.” 

In that case a simpler emendation serkave would 
have been to have the word “offence ” qualified by the 


word “ first ” as in the case of the discovery of it by the 


prosecutor. 


“If the interpretation of the word ‘ offence’ as meaning the 
very first of the series of offences was good law a person infring- 
ing another’s trade mark may merely do so once’ clandestinely, sit 
quiet for three years, and then make a public use of it without any 
fear of.a criminal prosecution” 


[Mehta Additional Judicial | Commissioner in 
Sirumal v. Emperor (3)]. 

Broomhill J., who followed Mohamed Jeeva ;2) in 
Abdul Satar Khan vy. Ratanlal (4) was evidently in 
some doubt of the correctness of that decision in his 
copious and able referring judgment in Emperor y. 


_Chhotalal Amarchand’s case (1). He pointed out 


* (1) LL.B, [1937] Bom. 183, FB.” (3) AAR. (1932) Sind’94; 99,1007 ~- 
(2) 4 B.L.T. 83; s.c.12 Cre LJ. 246. (4) (1935) LE.R. 59 Bom. 551. 
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~ (page 193 do.) that in the majority of cases which come 


before the Courts the offence is continuing, while it is 
rare that criminal proceedings are taken in respect of © 
an infringement which has been discontinued. There 
is difficulty in supposing therefore that the Legislature 


- would have thought it necessary. to enact this limitation 


clause, if ihe only practical effect of it would be to stop 
prosecutions for stale offences in the rare cases 
where the infringement had been discontinued before 
the prosecution.. 

But it is only just and right, I consider, that. limita- 
tion should operate where the offence .has been 


discontinued, and should not be directed to the 


protection of a person,who persists and continues in 
offending, often, it may be in a place far removed from 
the complainant’s place of business, and without his 
knowledge. It could hardly have been the intention of 
the Legislature that a man who had done that could 
come and set up his business next door. to the 
complainant with complete immunity as far as any 
action under the criminal law is concerned. ; 
The question was discussed very fully in the sulin g 
of the Full Bench in that case, and I must concur with © 
respect in the decision arrived at, which was that 


section 15 must be taken in its literal meaning, and that: 


the word ‘‘ offence” means the offence in respect of 
which the prosecution is launched. 

One argument against the interpretation adopted in 
Mohamed J eeva’s case (1) is that the section applies’ to 
offences against section 18 of the Sea Customs “Act 


‘which. involves the importation’ of goods bearing a ~ 


counterfeit trade-mark, counterfeit coin, obscene books 

etc., and ihe section cannot have been intended to bar 

prosecutions for such offences merely bécause they had 
_.(1) 4 B.LeT. 83 ; sc, 12 Cr, LJ. 246. 
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gone unprosecuted, because undetected, for over 
three years, , 

Another argument i is the practical difficulty i in deter- 
mining whether there had been a prior infringement, 
for dishonest traders very often proceed to their object 
by progressive stages, gradually approaching nearer to 
the make-up of their rival. Difficulties will arise and 
hard cases may occur in practice on either construction 
“of section 15, but the objections to the interpretation 
given of it in Mohamed J eeva's case (1) apne to me to 
_ ‘be insuperable. 

I agree that the considerations alee eceti Rufpell’s 
“case (2) and in Mohamed Jeeva's case (1) derive most of 
their force from the facts of those. particular cases, 
where there had. been continuous infringement to the 
“knowledge of the complainant. 

In my opinion the limitation prescribed by section 
_ 15 of the Act is three years from the date of the 
commission of the offence charged and one year from 
the date of discovery by the prosecutor. of the offence 
charged, whichever is less. 

The solution by way of compromise offered by the 
- learned author Mr. Venkateswaran in his Commentary 
on the Law of Trade and Merchandise Marks in India 
{page 537 ibid) cannot be accepted. He suggests that 
while “ offence ” in the first limiting clause means the 
specific offence charged, yet the words “ first discovery 
thereof ” in the second limiting clause signify the first 
instance of infringement where the complainant had had 
knowledge of that. The reason why this cannot be so 
is that the words “commission” and “ discovery”’ 
must refer to the same offence, as is admitted there 


'. {page 537 ante). 


(1) 4 B.L.T,-83; s.c. 12°Cr. LJ. 246. (2) (1899) LLL.R. 22 Mad. 488. 
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Tn “the present case therefore I would hold that. 
the offence charged was not barred by limitation by 
virtue of section 15 of the Merchandise Marks Act. 


[On the merits his Lordship held that the convic- 
tion was right and dismissed the appeal. ]. 
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CRIMINAL REVISION. 


Before Mr, Justice Mosely. 


MAUNG HTWE »v. BA THANT AND ANOTHER.* 


Arrest—Judgment-debtor arrested and later released by Court—Execution of 
process—Failure of process server to make endorsement of execution on 
warrant—Return of warrant by bailiff for endorsement of execution— 
Bailiff’s power to delegate atithority to arrest—Re-arrest by process server of 
judgment-debtor, illegal—Civil Procedure Code, O. 21, rr. 24, 25. 


Where a judgment-debtor has been arrested and brought before the Court 
the process has been executed, that is to say, the arrest has been carried out, 
though it may not have-been carried out in accordance with law. 

The bailiff has power to delegate the execution of a warrant to a process- 
server, but where he returns the warrant to.the process-server for endorsement 
of the execution that has already been effected, viz., the arrest afid the release 
by the Court of the jrdgment-debtor, the process-server has no authority to 
re-arrest the debtor on stch warrant and his action is illegal 


B. C. Paul for the applicant. 
E Maung for the respondents. 


MosELy, J.—This is an application i in revision against 
the discharge of Maung Ba Thant, a process-server, and 
_' ‘Maung Khe Yu, a decree-holder, who were charged by 
‘the applicant Maung Htwe, a judgment-debtor, under 

“section 342 and section 342 read with section 114 of 
the Penal Code, with causing wrongful confinement to 
Maung Htwe. 

A warrant for Maung Htwe’s arrest was issued at 
the instance of Maung Khe Yu and the bailiff endorsed 
it for service to the process-server Maung Ba Thant. 
Maung Htwe was arrested but was released by the 
‘Additional Township Judge under section 135 of the 
‘Civil Procedure Code on the ground that he was on his 
way back from attending Court at the time. 

As a matter of fact it appears that that was mistaken 
in that Maung Htwe, though he had attended Court, 





* Criminal Revision No..381B of 1939-from-the order of the-Sessions- Judge 
of Myaungmya.in.Griminal Revision No. 135 of 1939. 
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was not returning from Court to his home but’ was going - 
in another direction : vide Ardeshirji v. Kalyan Das (1). 

The process-server had returned the warrant the 
same day to the bailiff without any endorsement on it, 
and the Bailiff Maung Nyein (p.w. 3) in evidence said 
that lhe merely returned the warrant to the process- 
server for want of his report, as he had made no report 
of execution. As the warrant was returnable on a date 
19 days afterwards the bailiff presumably was under 
the impression that it had been executed, (though the 
bailiff speaks to the contrary effect), when the process- 
server returned the warrant to him. 

“On this the process-server, instead of endorsing 
execution on‘ the warrant, re-arrested Maung Htwe 
next day. 

The trying magistrate discharged the accused on the 
ground that there was no rule against executing the 
warrant twice while it was still in force. Thé*learned 
Sessions Judge, to whom also an application was made 


for revision, agreed with this and said that the first 


arrest had only been an abortive one, and that as the. 
warrant had not been endorsed by the precess-server.. 
or the bailiff it was still current until the date on which. 
it had to be returned. 

This is a possible view no doubt, but I do not think 
it is the proper view. There is, curiously enough, no 
authority on the subject. Order 21, rule 24, says that 
the process shall be delivered to the proper officer to 
be executed, and rule 25 says that the officer entrusted 
with the execution of the process shall endorse on it 
the day on and the manner in which it was executed, 
or, if not executed, the reason why it was not executed, 
and shall return the process with such endorsement 
to the Court. 


(1) (2909) LR, 32 All. 3 
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It appears to me that when the judgment-debtor 
was arrested and brought before the Court the process 
had been executed, that is to say, the arrest had been 
carried out, though it may not have been carried out 
-in accordance with law. 


Be that as it may, there is another reason why the: 
second arrest was unlawful. The bailiff had power to 


delegate the execution of the warrant to the process- 
server, vide Dharam Chand Lal v. Queen-Empress (1) 
and Sheo Progash Tewari v. Bhoop Narain Prosad 
Pathak (2), and did so in the first instance. But on the 


second occasion the bailiff did not delegate his authority: 


to arrest to the process-server, but merely returned the 
warrant to him for endorsement. As I have said, in 


the circumstances of the case the endorsement for 


which the process was returned must have been the 
endorsement of execution, and could not be at that date 
endorsement of non-execution, though the bailiff tried 
to make that out. In any case it was only returned for 
endorsement and not for further execution. 
In these circumstances the re-arrest was unlawful. 
I do not propose, however, in revision to order a retrial. 
The offence was not a serious one, for it does notappear 


that the process-server was actuated by malice. It is - 


possible that he made a genuine mistake of fact (section 
79, P.C.) and thought that the process was being 
returned to him for re-execution. 

This application in revision will therefore be 
dismissed. 





(1) (1895) ILL.R. 22 Cal. 596. (2) (1895) LLL.R. 22 Cal, 759. 
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CRIMINAL REVISION. 


Before Mr. Justice Mosely. 


THE KING v. MAUNG KYI NYO.* 


“Offences involving breach of the peace”—Necessary ingredient of offence— 
Using obscene words on a public road—Bond to keep the peace—Legality of 
order—Active criniinal intimidation or assault necessary—Penal- Code, 

"+s, 294—Criminal Procedure Code, s, 106, 

The expression ' offences involving a breach of the peace” ins. 106 of the 
Criminal Piocedure Code means offences in which the commission of a breach’ 
of the peace is a necessary ingredient, or an offence the commission of which 
has actually led to a breach of the peace, irrespective of the party by which 
that breach is committed. 

‘ Sadho Ram v, King-Emperor, 1.L.R. 7 Luck; 573, referred to. 

‘Abdul Gafur v. Mohamed Mirza, LL.R. 59 Cal: 659 ; Crown v. Wet Taung, 
1L.B.R. 262; Emperor v. Manik Rai, 1.L.R..33 All. 771 ; Emperor v. Sayed 
Yacoob, 1.L.R. 43 Bom. 554 ; Jib Lao Gir v. Jagmohan Gir, 1.L.R, 26 Cal, 576 ; 
King-Emperor v. Ma Hla Bon, 2 L,B.R. 125; King-Emperor v,Ni Kun_Ya, 
(1904—06) 1 U.B.R. (Penal Code), 4 ; Kuppa Reddiar v. King-Emperor, 1.L.R, 47 
Mad. 846 ; Queen-Empress v. Nga So Res PJ.L.B. 50; Raja Ram v. Emperor, 
37 Cr. L.J. 385, discussed. ; 

Where a person is convicted under s. 294 of the Penal Code of the offence 
of using obscene words on a public road to the annoyance of others an order 
directing him to enter into a bond under s. 106 of the Criminal Procedure Code 
cannot be made unless there is a finding that active criminal intimidation or 
assault has actually occurred in consequence of the obscene abuse, 





Lambert (Government Advocate) for the Crown. 


MOSsELY, J.—The respondent was convicted of the 
offence of using obscene words tothe annoyance of 


others in a public road, an offence under section 294 of 


the Penal Code, and was sentenced to a sentence of 
fine : it was also ordered that he enter intoa bond 
under section 106 of the Criminal Procedure Code to 
keep the peace for six months. 

The case’ has been taken up on revision of this 
Court’s own motion in order to consider the legality of 
the order to enter into a bond. 


“* Cr. Revision No, 774A of 1939 from the : order of of the Subdivisional Special 
Power Magistrate of Ye'U in Suminary Trial No, 18 ‘of 1939, 
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Section 106 of the Caminal Procedure Code.is ‘as 
follows : 


“Whenever any person accused of any offence punishable 
under Chapter VIII of the Penal Code, (other than an offence 
punishable under section 143, section 149, section 153A or 
section 154 thereof); or of assault or other offence involving a 
breach of the peace, or of abetting the same, or any person 
accused of committing criminal intimidation, is convicted of such 
offence * * -* and such Court is of opinion that it is 
necessary to require such person to execute a bond for keeping 
the peace, such Court may * oe order him to execute 
a bond * * so 


Section 196 i in the Code of 1882 enabled bonds to. 


be taken 


““ whenever any person accused of rioting, assault or other 


‘breach of the peace, or abetting the same, or assembling armed 
men, or taking other unlawful measures with the evident intention 
of committing the same, or any person accused of criminal 
intinidition by threatening injury to person or property, is 
convicted of such offence.” : 


Section 106 of the Code of 1898 is similar to section 
106 of the Code of 1882 except that for the words 
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“€ other breach of the peace ” the words “ involving a | 


breach of the peace” are substituted. ie 

The words “ involving a breach of the peace” and 
the expression “breach of the peace” itself have been 
the subject of numerous and conflicting decisions. The 
words themselves are vague and susceptible of more 
than one interpretation. 

The matter has been dealt with’in four old rulings of 
the Chief Court of Lower Burma and of the Court of 
the Judicial Commissioner, Upper Burma, all under the 
Code of 1898. 

‘In Crown v. Wet Taung (1) the question was 
- considered whether a person convicted of an offence 
(1) (1902) 1 L.B.R, 262. 
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under section 504 of the Penal Code could be ordered. 


‘to keep the peace under section 106 of the Criminal - 


Procedure Code. 
Section 504 of the Penal Code says that 


“ whoever intentionally insults, and ther eby gives provocation 
to, any person, intending or knowing it to be likely that such 
provocation will cause him to break the public peace, or to commit. 
any other offence, shall be punished * , aR 8 hy 


It was said in Wet Taung’s case \1) that such an 
offence may, but does not necessarily, involve a: breach 
ef the peace, and that even if a breach of the peace 
occurs, it is not the person accused under section 504 of. 


_ the Penal Code who is guilty of it. 


I do not think that the question by which party the 
breach of the peace is caused is material in considering 
whether a person convicted under section 504 of the 
Penal.Code can be ordered to give.a:bond under 
section 106 of the Criminal eee Code. In fact.” 
Iam of the opinion that the word “involve” : was: 
expressly used with that consideration i in view. © ae 

I note that in Kuppa Reddiar’s. case (2) the same 
view as in Wet Taung’ S Case (4) was taken, and it was 


Said that it is of the essence of the offences specified in. 


section 106 that in committing the offence of which the 
offender is found guilty he necessarily has s also broken 
the peace. 

‘Wet Taung’s case (1) 1 was briefly tollowed § in K.E. v. 
Ma Hla Bon (3), a case where a bond had been ordered 
on a conviction under section 294 of the Penal Code. 
It was said there that obscene abuse does not necessarily 
involve a breach of the peace. 4 ' 

In K.E. v. Ni Kun Ya and one (4) Irwin J., who had 
been a member of the Bench which decided 


(1). (1902). # L.B.R. 262, (3) (1903) 2L.BRIS 
* (2) (1924) LL.R. 47 Mad: 846, (4) (1904—06) 1 U. B.R, Penal Code, 4. 
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Wet Taung’s case (1), discriminated an offence under 
section 294 from one under section 504, and said that 
uttering obscene abuse in a public place to the 
annoyance of others could amount to a brezch of the 
peace if there was a finding to that effect. Fe was of 
the opinion that the public peace could be broken by 
angry words as well as by blows or deeds. ; 

An older ruling—Q.E. v. Nga So Pe . }--to the 
opposite effect was not referred to. 

Chapter VIII of the Penal Code, alluded to in 
section 106, deals with certain offences zgainst the 
- public tranquillity, namely, unlawful assembly and 
‘rioting and offences. connected therewith, and also 
affray. Section 294 occurs in Chapter XIV. | 


The expression “ offences involving a bre: ch of the. 


_ peace” in my opinion means offences. in which the 
‘commission of a breach: of the peace is a necessary 


i ingredient, or. offences the commission of which has 
~ _aetually led to.a breach of the peace (irrespeciive of the 


party” by. which that breach is committed). ‘I luis, I note, 
is the view taken in the case of Jib Lao Gir (3). 
- This has been followed bythe Calcutia Hig! Court in 
_. a series of cases, the last’ of Sule hy is Abdi slat v. 
Mohamed Mirza (4). 


Jib Lao Gir’s case (3) was s under. the Bi v of 1898, 


and it was therefore also held there that a br : ch of the 
peace would be involved if unlawful acts wer done with 
the evident intention of committing an offen. involving 
a breach of the peace. The change in the ( ode. has I 
think been overlooked in some of the subse: < nt cases, 
and it was heid in Abdul Gafur’s case (4), fc - example, 


- that ‘offences involving a breach of the pea: " include. 
not only offences in which a breach of the cace is an 

(1) (1902) 1 L.B.R. 262, (3) 1899) LER. 26 Ca) 76. 

(2) P.J.L.B. 50. (4) (1931) LLLR.59C; 59 
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essential element and in which a breach of the peace 
has actually occurred, but include also cases of offences 
in which an evident intention to commit a breach of the 
peace is expressly found. 

I do not think that such a construction is possible 


-under the present reading of-section 106. 


In Emperor v. Manik Rai (1) Justice Sir George 
Knox held that the words “involving a breach of the 
peace” mean not only offences which necessarily 
involve a breach of the peace, or in which a breach of 
the peace forms an ingredient, but include such 
an offence as in common knowledge is ordinarily or 
probably the occasion of a breach of the peace. 

it was said that the word “involve” connotes the 
inclusion, not only of a necessary, but also of a probable 
feature, circumstance, antecedent condition or conse- 
quence. 

To my mind it is impossible to construe the =< 
“involve” as equivalent’ to. the words ““likely to* 
lead to.”’ 

It was also said that the object of section 106 was to 
prevent breaches of the peace taking place, and not 
merely to follow up breaches of the peace which had 
already taken place. But that will not justify a more | 
extended construction of the meaning of the expression - 
than the words themselves allow. 

In Emperor v. Saved Yacoob Sayed Lallamian (2) 
Heaton J. said that the expression “‘ offences involving 


. a breach of the peace” covered two classes of cases, 


The first class, he said, is where a breach of the peace in 
fact has occurred. The other class is where the 
definition of the offence involves a breach of the peace, 
as it does in one of the two classes of cases which occur 
under section 104, that is the class of case where the 


(1) (1911) LL.R. 33 All, 771. (2) (1918) 1:L.R. 43 Bom. 554, 
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insult is perpetrated with the intention or knowledge 
that it is likely to give provocation which will cause 
_another person to break the public peace. 

In other words, it was said that an offence involving 

‘a breach of the peace was identical with an offence 
“intended or known to be likely to give provocation 
“which would cause another person to break the peace.” 
If so, there would seem to be no reason for the 
differentiation in the language of section 504 of the 
Penal Code and sectiori 106 oF the. Code of Criminal 
Procedure. | 

Heaton J. also remarked that it was a possible view 

that a breach.of the peace could ‘be constituted. by 
words without being necessary to come to the infliction 
of blows, or that the mere use of language, if it is 
violent enough, is a-breach of the peace. 

This view was tentatively approved in an Allahabad 
—ease—Raja Ram vy. Emperor (1), where it was said 
that using abusive language and being generally 
disorderly at a railway station might amounttoa breach 
of the peace. 
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I think that the eotteat view was taken in Sadho . 


Ram v. K.E. (2), where it was said that an offence 
under section 504 involves only an intention~ to 
provoke a breach of the public peace, or knowledge 
that the provocation given is likely to cause sucha 
- breach, and that such an offence is not one involving a 
breach of the peace; and in Abdulla v. Crown (3), 
where it was held that an offence under section 297 
{trespassing ‘on burial places}. was not an offence 
involving a breach.of the peace, as such breach was not 
an ingredient in the offence, nor had any breach of the 
peace actually taken place. 





(1) 37 Cr.LJ. 385. (2) (1931) LL.R. 7 Luck. 573. 
(3) (1921) LL.R. 2Lah, 279. - 
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I would. hold then that the words “involving a 


Tue Kine breach of the peace” denote offences where either a 
MauNG kyr breach of the peace was a necessary ingredient in the 


M OSELY, J, 





offence committed, or where a breach of the peace has 
actually been committed during the course of the 
commission of the offence by one party or the other. 

_ Ido not think that the mere use of abusive language 
ina public place is of itself a breach of thé peace, 
though of course it is likély to lead to one. It is not 
one of the offences affecting the public tranquillity. 


. mentioned in section 106. The section itself provides 


for cases where threatening words amount to criminal 
intimidation, or where threatening. gestures amount to: 
an assault, 

In my opinion the words “ broek of the public 
peace’’ have not only in popular usage but in law the 
significance of a disturbance of the peace by something 
more than mere abusive or obscene words, that is to 
say, by resort if not to actual violence to threats of it. 
In other words. the word “ peace’”’ I consider is used as. ° 
a synonym for security rather than for tranquillity. 

I would hold that where an accused person is. 
convicted of an offence under section 294, an order 
under section 106 cannot ‘be made unless there is a. 
finding that active criminal intimidation or assault etc., 
have actually occurred in consequence of the obscene: 
abuse. 

In the present case it would appear that the 
respondent might have been convicted of criminal 
intimidation as well as of the use of obscene language, 
though he was not charged with it. For this reason, 
as this revision was initiated by this Court on its 
own motion, on the principle enunciated in K.E, v- 
Tha Byaw (1) there will be no interference with the 
order of the lower Court. 

() 4L.BR 315. 
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LETTERS PATENT APPEAL. 


' Before Sir Ernest H. Goodman Roberts, Kt, ‘Chief Justice, 
and Mr Justice Dunkley. 


V.K.P. CHOKALINGAM AMBALAM anp OTHERS 
i 
M.M. SUBBAYA PILLAY AnD OTHERS.* - 


Insolvency—Court exercising powers of a receiver-——Transfer of immovable 
property by Court as receiver—Sale an administrative act—Kegistration of 


sale document—Civil Procedure Code, 0.. 21—Provincial Insolvency Act, -- 


ss. 58, 59—Transfer of Property Act, s, 54. 


Where an Insolvency Court exercises the powers of a receiver in seat icentna 
under s. 58 of the Provincial Insolv ency Actin a case where.no receiver has been 
appvinted, it does not act under O. 21 of the Civil Procedure Code when trans. 
ferring: immovable property belonging to the insolvent to a purchaser. The 
sale is an administrative act which the receiver wou!d make if one had been 
appointed and which the Court makes under similar powers by reason of s. 58 
of the Insolvency Act. The transaction falls within s. 54 of the Transfer of 
Property Act and can only be effected by a registered instrument. 


Bank of Chettinad Lid. v, Ma Ba Lo, 1.L,R. 14 Ran. 484; Maung Tha 
Dun v. Po Ka, 1.L.R. 5-Ran. 768, referred to. 


N. M. Cowasjee (with him V. S. Venkotram) for the 
appellant. 


Clark for respondents 1 to 3. 


Special Civil Second Appeal No, 308 of 1938 of this 
Court was heard and decided by 


Macxney, J.—This appeal arises out of a suit which was 
commenced so long ago as November 1933. ‘This is the third 
occasion on which the case has come before the High Court, the 
last occasion being in June 1937, when the decrees of the lower 
‘Courts were set aside and the case remanded to the trial Court 
for further hearing. 

It was only then that the issue with which We now have 
to deal was raised for the first time. 

In Civil Miscellaneous Case No. 83 of 1933 of the District 
Court of Myaungmya R.M.L.A. Ramanathan Chettyar, the 
proprietor of the A.R.M.A. Chettyar .Firm, was adjudicated 


* Letters Patent Appeal No.9 of 1939 arising out of Special Civil 2nd 
Appeal No. 308 of 1938 of this Court from the: judgment of the District Court 
of Myaimgmnya i in Civil Sppeal No. 14 of 1938. 
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insolvent. The Court did not appoint a réceiver in insolvency for 
the properties with which we are concerned in the present suit, 
and\{consequently thé insolvent’s property vested in the Court 
under section 28 (2) of the Provincial Insolvency Act, and became 
divisible among the creditors. (Thé Court did apparently 
appoint a: Receiver “ad interim” under section 20 of the Act of 
properties of the insolvent in the Pegu district. No further 
orders were ever passed in this matter after the adjudication and 
the Receiver under instructions of the Court realized the property 
and remitted the proceeds to the adjudicating Court. It would 


seem that the property of the insolvency was never vested in this. 


Receiver.) In due course the Court, by virtue of section 58 of 
the Act, which gave it the rights of a receiver under the Act and 
the liberty to exercise all the powers conferred on a receiver under 
the Act, and of section 59 which requires the receiver to realize 
the properties of the debtor and distribute dividends among the 
creditors entitled thereto and for that purpose gives him liberty 
to sell the whole or any part of the property of the insolvent, 
caused the property now in suit tcgether with many other 
properties to be sold. The Court adopted the procedure laid 
down in the Code of Civil Procedure in Order 21 for the sale of 
immovable property in execution of a decree. ‘The property with 
which we have to deal is the right and interest of the insolvgnt 
A.R.M.A. Firm as mortgagee of certain immovable property 
under a mortgage deed dated 17th January 1929, executed by 
Maung Tin and Ma Chit, the 2nd and 3rd respondents in this. 
appeal, on which was due principal Rs. 5,000 and interest. The 
sale took place on the 22nd August 1932, and was “confirmed” 
by the Court on the 24th September 1932. The Court issued a 
“ certificate of sale”? relating to this and the other ‘properties 
sold, under Order 21, rule 94, Code of Civil Procedure. The 
purchaser of the property was V.K.P. Chokalingam Ambalam, 
the ist respondent in this appeal. 

In the suit out of which this appeal arises V.K.P. Chokalingam 
Ambalam has sought to enforce against Maung Tin and Ma Chit 
his alleged right under the mortgage thus apparently transferred 
tohim. The present appellants are the legal representatives of 
M.S. Subbaya Pillay, deceased, who was originally joined as 3rd 
defendant i in V.K.P. Chokalingam Ambalam’s suit on the ground 
that he was the purchaser of the mortgaged property, having 
purchased it on the 17th March 1930 at a Court sale in execution 
of a money decree which he had obtained against Ma Chit. 
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The suit was resisted on various grounds, the only one of 
which we need now consider is that the alleged purchase of the 
rights under the mortgage by the plaintiff-respondent was not 
valid in law because the provisions of section 54 of the Transfer 
of Property Act applied but had not been complied with as the 
sale had not been made: by a registered instrument. 

The Subdivisional Court held that in selling property vested in 
it the Insolvency Court followed tie rules laid down in Order 21 
of the Code of Civil Procedure and had the power to grant a 
certificate of sale under Order 21, rule 94,;,and that under section 
17 (2) (xii) of the Registration Act such a certificate was exempted 
from registration. However, the Court dismissed the suit on the 
ground that the original mortgage deed was a fraudulent and sham 
one. , 

On appeal to the District Court the learned Distric Judge 
found that what the Insolvency Court purported to sell was not 
the mortgage interest created by the mortgage bond but the bend 
itself, which is merely movable; the person holding such a 


document acquired. the right to sue for the recovery of the debt 


evidenced by the document. Further he found that the mortgage 
was not a fraudulent one but was valid. Accordingly he set aside 
the decree of the Subdivisional Court and granted the plaintiff a 
preliminary decree for sale as in a mortgage suit. It is obvicus 
that the decree was not consistent with the finding of the learned 
Judge as to what it was the plaintiff had bought ; but in any case 
it is admitted by learned counsel for the respondent that the view 
taken by the learned Judge is entirely untenable. If the Insolvency 
Court did not sell the right and interest of the mortgagee under 
this deed, then the plaintiff-respondent was not entitled to sue 
under the deed. R 

[Where the Transfer of Property Act applies the interest of 
the mortgagee of immovable property can be transferred only by 
registered deed. Bank of Chettinad Lid. v. Ma Ba Lo (1).] 

Against this decree this appeal is laid by the legal representatives 
of M.S. Subbaya Pillay. The first ground set out in the memo- 
randum of appeal is that the learned District Judge erred in law 
in holding that when the property of an insolvent vests in the 
Conrt under the provisions of the Provincial Insolvency Act, the 
sale by that Court: can be effected by a mere sale certificate or 
that the sale certificate does not require registration. 


(1) (1937) LL.R. 14 Ran. 494. 
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It has to be decided whether the Transfer of Property Act 

applies to.such a transfer of property. 
Section 2 (d) reads as follows : 

“ Nothing herein contained shall be deemed to affect save as 

provided by section 57 and Chapter IV of this Act, any 

transfer by operation of law or by, or in execution of, a 

‘decree or order of a Court of competent jurisdiction.” 

We are not here concerned with section 57 and Chapter IV of 


- the Act. ‘It is moreover. not contendéd that the transfer to the 


plaintiff-respondent was: by operation of law. It 4s contended 
that it was by, or in execution of, an order of the Court. 

The Code of Civil Procedure !ays down the manner in which 
decrees shall be executed. Section 36 of the Code directs that the 
provisions of the Code relating to the execution of decrees shall 
so fat as they are applicable, be deemed to apply to the execution, 
of orders. “ Order” mearisa formal expression of any decision of - 
a civil Court which is not a decree. The order of the Insolvency 
Court directing the sale of the mortgage rights of the insolvent 
firm in the property of. Maung Tin and Ma Chit was nota | 


-decision of the Court. -Considering that the words “‘ decree” and 


“order” are used in section 2 (d) of the- Transfer of Property 
Act in close juxtaposition, it seems certain that the word “ order” 
must here be used in the same sense in which it is used in me 
Code of Civil Procedure: 

Their strict significance must be given to the words 
“competent jurisdiction” which qualify the word ‘“ Court.” 


_““A decree or order of a Court of competent jurisdiction” means 
‘a decree or order of a Court Jawfully made in the exercise of its 


jurisdiction : that is to say, there cannot here be any reference to 
orders of a Court not made in the exercise of its jurisdiction as a 
Court. The orders intended must be the orders of the Court 


' passed in the exercise of its juridical authority. 


When under section 59 of the Provincial Insolvency Act the 
Insolvency Court:in. which the property of the insolvent has been 
vested under section 28, exercises the powers of a receiver, it is 
clearly not exercising its juridical authority as-a Court: it is 
doing something outside the scope of its ‘‘ jurisdiction,” using that 
word in its strict sense. 

As was observed by their Lordships of the Privy Council in 


Raj Raghubar Singh v. Jai Indra Bahadur Singh (1) “ the Court is 


(1) (1919) ILL.R. 42 All. 158, 
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not ajuridical person. It cannot be sued. It cannot take property, 
and as it cinnot take property it cannot assign it.” If the 
Provincial Insolvency Act vests the property of the insolvent in 
the Court when no receiver is appointed and gives the Court all 
.the rights of the receiver under the Act and liberty to exercise all 
the powers conferred on such receiver, these are extr.-ordinary 
powers. When the Court exercises those powers it does so solely 
by virtue of special provisions of ihe Insolvency Act which are not 
concerned with its ‘jurisdiction ’, and not in the exercise of its 
“ jurisdiction ” as a Court. The Court is thus enabled io do things 
which ordinarily a Court, not being a juridical person, cannot do. 

_ We have only to look at the list of powers conferred on a 
receiver under section 59 of the Act to realize that when the Ccurt 
exercises such powers it is not acting in exercise of its “ jurisdic- 
tion.” For instance, it'may give receipis for money, it may carry 
on the business of the insolvent, it may mortgige or pledge any 
pirt of the property of the insolvent, etc., etc. 

. Of course, if an Insolvency Court is: grznted such powers it 
can only exercise them by one of its officers. No doubt when 
that officer, for instance, sells property, he does so by order of the 
Court, but it is not an order of the Court given in exercise of its 

jurisdiction. — a ‘ 
Section 5 (1) of the Provincial Insolvency Act directs that 
“ subject to the provisions of the Act, the Ccurt, in regard to 
proceedings under the Act, shall have the same powers and shall 
follow the sme procedure as it his and follows in the exercise of 
original civil jurisdiction.” In Maung Tha Dun v. Po Ka (1) this 
“Court, following Ckedalal v. Lachman Prasad (2), held that the 


words “ proceedings under the Act”? mean proceedings in Court. - 
The provisions of Order 21 of the Code of Civil Procedure do noi . 


* govern a sile by the receiver. It. must be so bec.use the 
procedure to be foilowed is. the procedure followed in the 
“ exercise of original civil jurisdiction.” Further, as was pointed 
out in the Allahabad case cited, the meaning is made abundantly 
clear when we refer to sub-clause (2) of this section which directs 
that “ subject as aforesaid the High Courts and District Courts, in 
regard to ‘ proceedings under this Act in Courts subordinate to 
them’, shall have the same powers and shall follow the same 
procedure as they respectively have and follow in regard to civil 
suits.” Sub-clause (1) might have ‘been phrased “the Court, in 


— +. 


(1) (1927) LL.R. 5 Ran. 768, (2) (1916) I.L.R. 39 All. 267. - 
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regard to proceedings in Court under this Act’’ etc. The words 
“in Court ” were omitted as being obviously redundant. _ 

There are many. other cases of the High Courts of India in 
which it has been held that sales by a receiver in insolvency are 
not governed by the provisions of Order 21 of the Code of Civil 
Procedure. It is true that I have not been able to. find any case 
dealing with the procedure to be followed when an Insolvency 
Court in which the property of the insolvent has been vested 
exercises the powers of a receiver for sale ; but it appears to me’ 
equally clear that then too the procedure of the Code of Civil 
Procedure is nowhere prescribed. 

A “‘certificate of sale” can be granted only by such officers or 
Courts as have authority to do so. Order 21, rule 94 of the Code 
of Civil Procedure is the provision which. gives a Civil Court 
power to granta “certificate of sale” of immovable. property 
specifying the property sold and the name of the person who at 
the time of the sale is declared to be the purchaser. , 

The Lower Burma Land and Revenue Act, in sections 47 and 
48, gives authority to the revenue officer to make sales of rightsin 


- land, and the rules framed under that..Act give him power to 


grant a “certificate of sale.” Section 41 (1) (d) and section 44 
and the rules framed thereunder, of the Upper Burma Land and 
Revenue Regulation confer a similar authority on revenue officers. 
in Upper Burma. In virtue of section 17 (2) (xii) of the Registra- 
tion Act such certificates are exempt from registration. 

In this section the words “ certificate of sale” must, I think, - 
be limited to such certificates granted under the provisions of law 
to which I have referred above. The clause reads “ Any 
certificate of sale granted to the purchaser of any property sold by 
public auction by a Civil or Revenue Officer.” In section 89 of the 
Act, sub-clause (2), we find that every Court granting a certificate 
of sale of immovable property under the Code of Civil Procedure 
shall send a copy of such certificate to the registering officer, etc., 
and in sub-clause (4) every Revenue officer granting a certificate 
of sale to the purchaser of immovable property sold by public 
auction shall send a copy of the certificate to the registering 
officer etc. Clearly these are the same “ certificates of sale”’ as are 
referred to in section 17 (2) (xii), although here the reference is, 
correctly, to the civil Court which grants the certificate of sale and 
not, as in section 17, to the civil officer. Indeed, it is not 
apparent what the words “civil officer ” could mean unless they 
mean an officer of a civil Court acting for the Court. 
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It would seem therefore that there are no provisions which 
would enable an: insolvency Court exercising the powers of a 
receiver for sale to grant a “ certificate of sale.” 

How then is a transfer of immovable property effected i in such 


cases ?° 
The preamble to the Transfer of Property Act reads: 


““ Whereas it is expedient to define and amend certain parts _ 


of the law relating to the transfer of property by act of 
parties.” 
Section 54 of the Transfer of Property Act is to be applied in the 
case of sales of immovable property effected by “ act of parties.” 
Transfers by “act of parties” mean voluntary transfers, that is 
to say, transfers which have not been compelled by any Court in 
the exercise of its jurisdiction, or have been effected by operation 
of‘law. It appears to me that such a transfer as that with which 
we are dealing is just as much a“ voluntary ” transfer as it would 
have been had it been effected by a receiver in insolvency. The 
fact that it is effected by the Court itself in exercise of the powers 
of a receiver does not appear to me to alter the nature of the 


transaction. 
The Court.is not a “juridical person,” but here property is 


vested in it and it has to exercise the powers of a juridical person, | 


that is to say, the receiver. It is true it can do so only by one of 
its officers. It appears to me thata transfer so effected is properly 
regarded as a transfer by act of parties. It is not possible to see 
how else it could be regarded. If a Court is exceptionally vested 
with property and permitted to exercise powers of transfer thereof 
which ordinarily a receiver appointed by it exercises, then, so it 
appears to me, it or the officer acting for it is in effect a ‘‘ party ” 
to the transfer and such a transfer is an act of parties. ; 
I am of the opinion therefore that the provisions of section 54 
of the Transfer of Property Act apply to such a transfer as that 
with which we are dealing. They have not been applied, and 
therefore no valid sale of the rights of the mortgagee in the 
mortgage in question has been made to the plaintiff-respondent. 
His suit therefore must fail. 
_ This appeal is allowed and the plaintiff's suit is dismissed with 
costs in al! Courts. 


The respondents applied for and obtained leave to 
appeal further. 
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 Roperts, C.J.—In my opinion, this is a plain case 
and the order of the learned Judge, who has given the 
certificate for this Letters Patent Appeal, was right. 
The first, second and third respondents in the suit 
are the legal representatives of the deceased Subbaya 
Pillai, who claimed to have bought certain property, 
which was mortgaged by the fourth and fifth respondents, 
at a Court sale in execution of a money decree against 
them during the month of March, 1930. And the 
plaintiff-appellant. says that he purchased the right title 
and interest of an insolvent Chettyar firm as mortgagees 


ata sale in August, 1932. The first respondent points 


out that this alleged purchase in 1932 was not valid, 
there being no registered instrument as required by 
section 54 of the Transfer of Property Act. It is clear 
from the case of The Bank of Chettinad Limited v. 
Ma Ba Lo and others (1) that the sale of a mortgagee’s . 
right must be by registered déed. ; 

The circumstances of this case are such that no 
receiver having been appointed the Court had all the 
rights of, and could exercise all the powers conferred 
on, a receiver under the Provincial Insolvency Act by 


wirtue of section 58 of that Act, and the Court had no 


more than the powers conferred on a receiver under 
that Act. It has been contended by Mr. Cowasjee that, 
because the property of the insolvent vests in the Court 
under section 28, the Court is entitled not only to 
exercise the powers of an ordinary receiver, but, by 
virtue of section 5 (1) of the Act, to exercise the powers 
which it could employ judicially in cases where there 
has been a decree and proceedings in execution. 

The sale certificate, to which Mr. Cowasjee has 
referred, arises out of matters in execution. It. is 
no part of insolvency procedure, and it is quite clear 





(1) (1937) I.L.R: 14 Ran. 494. 
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from the decision of Maung Tha Dun and one v. Po Ka 
and one (1) that a receiver in insolvency cannot have 
recourse to Order XXI of the Civil Procedure Code 
and the machinery to which it refers, since the sale by 
a receiver is not a proceeding uncer the Code. In the 
same way, having regard to the provisions of section 58, 
the sale by the Court is not a proceeding under the 
Code. - It is one of the administrative actions which a 
receiver would take, if he had been appointed, and 
which the Court takes with its powers the same as the 
powers of a receiver under section 58 of the Act. 

In my- opinion, it is quite clear that section 54 of 
the Transfer of Property Act makes a registered deed 
requisite by whomsoever the sale of a mortgagee’s right 
is undertaken, except.when it can clearly be shown 
that the sale takes place, for example, under Order XXI 


of the Civil Procedure Code. But the receiver 


appointed under the Provincial Insolvency Act has 
powers which are quite distinct from the powers of the 


. Court in execution and which must be carefully 
. distinguished from it. 
In my opinion, therefore this appeal fails and must” 


‘be dismissed with costs. » 
DUNKLEY, J.—I am of the same opinion. The insol- 
vency Court obtains powers to realize the estate of an 


insolvent only under section 58, read with section 59, 


of the Provincial Insolvency Act. Consequently, its 
powers of realization are the same as the powers which 
the receiver, if a receiver is appointed, has to realize the 
estate. Therefore, when once it is conceded—as it has to 
be conceded—that if this mortgage had heen transferred 
by the receiver it would necessarily have had to be 
transferred by registered deed, the position is the same 
when no receiver is appointed and the transfer is made 





(1) (1927) LL.R. 5 Ran. 768. 
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— ‘by the Court. | I know of no authority for the propo- 


hicts sition, for which Mr, Cowasjee seems to contend, that 

uncam . whenever a transfer of immovable property is made by 

mus. a Court-the provisions of section 54 of the Transfer of 

PULAY. Property Act have no application. The~ only case in 

DunkteY,J- which a Court can sell immovable property and give 
- atitle without a writing duly registered is the case of 

a sale in execution of a decree, and this sale was not 


a sale of that category. 
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APPELLATE CIVIL. 


Before Sir Ernest Goodman Roberts, Kt., Chief Justice, 
and Mr, Justice Dunkley: ~ 


THE OFFICIAL TRUSTEE | : 1939. 
Vv. : Nov. 30 


Mrs. RAEBURN AND OTHERS.” 


Trustee, duty of a, in investing—Valuation certificate of a valuer, reliance upon 
—Value at a forced sale, consideration of—Trusts Act, s.20—Value of 
security—Rental value of immovable property—Solvency and character of 
torrower—Official Trustce, a Corporation Sole—Official Trustee acting as 
private .trustee—Consent of Governor for suit agaitst, unnecessary— 
Government of Burma Act, s. -124—Limitation,. question of—Question 
‘arising upon facts proved or admitted—Defendant's duty to raise plea, 
when necessary—Civil Procedure Codc, O. 8, 7. 2—Suit for an account for 
wilful default of trustee—Suit for account of trust property—Limitation 
Act, ss. 3,10 ; art. 120—Form of relief—Subsistence allowance—Costs. 


S. 124 of the Government of Burma Act refers to natural and not to artificial 
persons. The Official Trustee is a corporation sole with perpetual succession 
and therefore the consent of the Governor is not necessary for a suit against 
him for breaches in respect of a private trust. Moreover in administering 
a private trust, the Official Trustee acts as an ordinary trustee, and BOE a asa 
servant of the Crown. : 

: pe the question of limitation is purely one of law gdpable of determi- 
"nation on the facts itted or proved before the Court; the Court is bound 
Se mee SE Ferg aceon me ss 
-ander s. 3 of the Li on Act to raise the question suo tol “motu and decide it, 
Magbul Ahmad v Pratap Singh, .L.R. 57 All. 242, Telerred to, ~ 
, Where the question of limitation raises issues of fact inot_arising from the. * 
i plaint, the defendant is bound under O. 8, r.2 of the Civil Procedure Code te 
i Palse such question in his written statement ; if he fails to do so, thereafter it is 
\ in the discretion of the Court to allow the question to be raised or not. 

‘Venkata Naidu v. B. Naidu, LL.R. 25 Med. 367; MS. Cheilyar Firm 
v. Bhelat, 1.L.R. 13 Ran. 43, referred to. 

Aclaim for an account on the footing of wilful default on the part ofa 
trustee comes under Art. 120 of the Limitation Act. But by s. 10, where a suit 
is brought by a beneficiary against a trustee of an express trust for an account 
of property which has become vested in the trustee, or the aca of such 
property, the suit never becomes barred. 


Ralta Chetty v. Aiyah, I.L.R. 41 Mad. 319, New Fleming Co. Ltd. v. Kessowji, 
1L.R. 9 Bom. 373 ; Sayad -Husscin v. The Collector of Kairc, 1.L.R.21 Bom, 
257 ; Shirinbai v. Sir NP Vakil, 37 Bom. L.R. 946, referred to. 












* Civil First Appeals Nos. 99, 100, 101 of 1939 and.68, 69, 70 of 1939 from 
the judgments of this Court’on the Original Side in Civil ‘Regular Suits 
Nos. 265, 266, 267 of 1937. ; 
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It is the duty of a trustee to confine himself to the class of investments which 
are permitted by the trust, and likewise to avoid all investments of that class 
which are attended with hazard: : 

Learoyd v. Whiteley, (1857) 12 Ap. Ca. 727, refe-red to. 

In Burma, if a surveyor or valuer is appointed for the purpose of enabling 
a trustee to obtain a true valuation, the question is whether in all the circum- 
stances of the case the trustee has appointed a person whose advice he can with 
prudence take into account in arriving at his decision. For the purposes of 
s. 20 of the Trusts Act the value of the’ property does not mean what would be 
obtained at a forced sale of it. 

A trustee should look to the value of the security and ii case of immovable 
property mvst pay due regard toits:rental valve. Unlike’a person making 
an advance upon his own account, a trustee must not allow the ‘character or 
solvency of the borrower to weigh with him so as to make his advance, in 
effect, an advance not upon the security offered, but upon a consideration of 
other matters: which seem to make it safe not to rely upon the security alone. 

In re Somerset, Somerset v. Earl Poulett, (1894) 1 Ch. 231, referred to. 

Relief granted to the plaintiffs on the footing that the investments had never 

been made. Subsistence allowance to plaintiff disallowed. Costs apportioned. 


Three suits were filed on the Original .Side. of this 
Court against the Official Trustee by the beneficiaries {| 
of certain trust funds which . were under the manage- g* 
ment of the Official Trustee for'a number of years. 
The plaintiffs alleged various breaches of trust by the 
defendant resulting ir a loss which they prayed should 
be made good by.the Official Trustee. The three cases 
were heard together. The facts are sufficiently set out 


‘in the judgment of the Appellate Court reported below ; 


but the following extracts from thé judgment of the 
trial Judge which are referred to in the judgment of 
the Appellate Court are here set out for the sake of 
completeness. They ceal with the following matters : 
(a) the manner of approach in the case of an 
honest trustee, 
(b) the. general duty of a trustee as regards 
making investments, and 
(c) the form of relief to which the plaintiffs were 
entitled. 


. SHARPE, J.—These. th*ce cases, which have been heard 
together, are - based upon very similar facts and raise substantially 
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the same issues, although there are certain material differences 
which I shall have to notice in the course of my judgment. It is 
impossible for anyone to approach these cases without consi- 
derable anxiety. The Plaintiffs all allege that breaches of trust, 
some of which are said to have resulted in very .substantial loss, 
have been committed by the Defendant, as trustee of certain 
funds in which they were at all material times interested as cestuis 
que trus!, and those allegaticns are not rendered any less.serious 
by the fact that the Defendant is the Official ‘'rustee, Burma. 
That there has been a substantial loss is not disputed, andthe 
question by whom this heavy loss isto be borne is the main 
‘question which I have to decide. There is not the smallest 
suggestion by any of the Plaintiffs of any fraud or bad faith on the 
part of the Defendant, and indeed there could not be .such 


‘a. Suggestion in any of these three cases. Therefore,.as Lindley 


L.J. said in Speight v. Gaunt (1); a4 
‘one approaches such a case in a different state of|mind from 
that with which one would apycoacly a case if one!were 
dealing with-a dishonest trustee.”’ 


In the same case Sir George Jessel M.R. stated at page 746 that P 


"it had always been his: view 


“that. where » you have an honest trustee fairly’ anxious to © 


perform his duty and to doas he thinks best for the 
estate, you are not to strain the law against. him to make 
him liable for. doing that which he has done and which 


he believes i is right in the execution of his duty, without . 


you havea plain case made against hin, In other: werds 
you are not to exercise youringenuity . , . . for 
‘the purpose of finding reasons for fixing a teasted with 
liability ; but you are rather to avoid all such hyper- 
criticism of dccuments and acts and to give the trustee 
the benefit of any doubt or ambiguity which may appear 


in any document, so as to relieve him from the liability 


with which it is sought-to fx him.” 

It is with these dicta well in my mind that I approach the facts of 
these three cases. 

_ It is because of the satay which I have felt Hbeut this matter 

that I have allowed both sides, and particularly the Defendant, 

‘more latitude in presenting their respective cases than. J. would 

otherwise have done, for, as Eve } Is . pointed out.in Re Greenwood, 

Greenwood v. Firth (2), in. all cases. where men have acted 


(1) 0. 22 Ch.D. 727, 756. (2) (1911) 105 L.T.R, 509, 512. 
2 
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honestly and bona fide inthe discharge of their duty as trustees, 
although they have made mistakes—in all such cases where much 
may depend upon an opportunity being given for full explanation, 
it is the duty of the Court to.afford the trustees every teasonable 
opportunity of giving such explanation .... 

Iam given to understand that this is the est case of its -kind 


in Burma, and therefore I propose, at the appropriate stage of this 


judgment, to state, as I understand it, the law applicable to these 
cases somewhat. more fully than J would otherw ise: have thought 
necessary. Es é 


* * & * 


I desire to say something about the general duty of a trustee in _ 
regard to making an investment -- Section 15 of the Trusts Act, 
1882, *enacts that : or 

‘a trustee is bound to deal with the trust proper ‘ty as carefully’ 

asa man of ordinary pr helenae would deal with such 

“property if it were his own’ 

words which are almost identical with those ae by Sir Geor ge 







: Jessel M. R.° in In re Speight, Speight v. Gaunt (D); w ho, added, at - 


pagel 739, that 

yest beyond that there is no liability or obligation on dhe ‘trustee. us 
Two points arise in connection, with the wording of section 

15. Firstly, it has been suggested on behalf of the Defendant 


but only faintly suggested (for it is urged: that’ the Defendant 


has done as well for the Plaintiffs as any trastee would have 


‘aone-in any country), that the degree of care ‘required of 


a trustee in Burma is less than that required of a trustee in 
England, for the reason that a man of ordinary prudence in- 
Burma exhibits a lesser degree of prudence than does a man of 
oxdinary prudence in England. Iam quite unable to accept such » 


- a suggestion. “A man of ordinary prudence” is, 1 apprehend, 


“fa-prudent man.” Thatlatter phrase appears in the interpretation 


*” Glause (section 3) of the Evidence Act under the heading “ proved.” 





If one were to say that the deuree of. prudence ordinarily 
displayed by “a prudent: man” in Burma was less, generally 
speaking, than that ordinarily displayed by * ‘a prudent man’ ‘in 
England, Courts would be. put ini an impcssible position in regard 
to the vine of facts. As. I have. sid, I am not, prepared, to 
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chold .that any lesser degree of prudence is required of a trustee in 
‘Burma than is required of a trustee in England. At this point I 


‘think that it would not be inappropriate to quote the following ; 


extract from the judgment of Farwell J. in J re e Lord De Clifford’s 
Estate (1): 

“Tam not prepared to say that a trustee has acted honestly 

and reasonably and ought fairly to be excused asa 

trustee merely on the ground that he has acted in exactly 

the same way with respect to his own money.’ ‘The fact 


that he has acted with equal fcolishness in both cases 


will not justify relief under the Statute.” 
“The learned Judge was there referring to the Judicial Trustees 
Act, 1896, but I think that his words may usefully be borne 
in mind in considering the three present cases. 


Secondly, I hold, as was.laid down in England by ~ 





‘Cotton L.J.in In re Whiteley (2); a passige which was exptéssly 

approved by Lord FitzGerald when the case went to the House 
-of Lords (3), that a trustee 

“must take such care in conducting the business of the trust as 

. a reasonably cautious man would use, having régard,-not 

only to the interests of those who are entitled to the 

income, but the interests of those who will take in 

the future.. That is to say, it is not: like a man simply 


investing his own money where his object may be a. 


larger present income than he can get from a safer 


security ;. but trustees are bound to preserve the money . 


for those entitled to the corpus in remainder, and they 
are bound to invest it in such a way as will produce a 
. reasonable income for those enjoying the income for the 
present. And in doing so they must use such caution 
as a reasonably prudent man would with reference 
to soil eerc in which he may be engaged of a similar 
nature.’ . 
‘Lindley L.J. pointed out in the same ease, at page 355, that 
“Care must be taken not to losé sight of the fact that the 


business of the trustee, and the business which the: 


ordinary prudent man is supposed to be conducting for 
himself, is the business of investing money for the benefit 


of persons who are fo enjoy it at s some > future time, and 





4) (1900) 2 Ch. 707, 716. Q (1886) 33 Ch.Div. 347, 350. 
(3) (1887) 12 AB. Ca. 727, 736, 
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not for the:sole benefit of the person entitled to the 
. present income. The duty of a trustee is not to take 
such care only as a prudent: man would take if he had. 
Only himself to consider ; the duty rather is to take such 
care as an ordinary prudent man would take if he were 
minded to:-make an investment.for the benefit of other 
people for whom he felt morally bound. to provide. 
That is the kind of business the ordinary:prudent man is 
. Supposed to-be engaged in ;*and unless this is borne i in 
mind the standard of a trustee’s duty will be fixed too” 
low ; lower than it has ever. yet been fixed, and lower 
cartityly. than the House of Lords endeavoured to fix it. 
in Steight v. Gaunt (1).” 
Lopes is the third member of the Court ‘of Sop in. nthat 
case; speaking (at page 358) of the duty of a trustee in investing. 
the money of his cestui que trust, “Milso laid down the same principle,: 
in the following terms: 

‘““ He must choose those investments only: which are within the: 
terms of his trust. In the selection of investments within 
the terms of his trust he must use: the care and caution. 
which an ordinary man of business, regardful of the 


pecuniary interests in the future of-those having claims. -- 


upon him, would exercise in the ies mien of scl own. 
property.” : 
In Sheight vy. Gaunt Sir George Jessel M.R. had said, at the 
bottom of page 739 and at the top of page 740 :. 

“‘Tt seems to me that on general principles a trusteé ought to 
conduct the. business of the trust in-the same manner that. 
an ordinary ‘prudent ‘tian of business would conduct. 
his own, and that beyond that there is no liability or 
obligation on the trustee. -In other words, a trustee is. 
not’ bound because he is a trustee to conduct business in. 
other than, the ordinary and usual way in-which similar 
business is conducted by mankind. in transactions of their 
own. It never could be reasonable to make a trustee: 
adopt further and better precautions than an ordinary 
prudent man of business woale: adopt, or to! conduct the: 
brsiness in any other way.’ 
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And in Bullock v.Bullock (1) .Kekewich J.,- after. poker ¥ to the 


-above judgment of Sir George Jessel, said : 

. “T think it is to be found in Speight v. Gaunt, as a matter bot 
principle, that the trustee may do that pect if usual, is 
also prudent in mattérs of business.” 

4In conclusion on this point, I propose to — to the speech 

.of- Lord Watson in the House of Lords when Learoyd v. Whiteley 
supra (2) went there.on appeal (3). He said, at page 733 : 

“ Asa generai rule the law requires of a trustee fio higher 

. degree of diligence in the execution of his office than 

/a-man of ordinary prudence would exercise in the 

management cf his own private affairs. Yet he is not 

allowed the same discretion in investing the moneys 

of the trust as if he were a person su juris dealing with 

his:own: estate. Business men. of ordinary prudence. 


may, and frequently ‘do#'select investments which are © 


- more or less of a speculative character ; but it is the duty 
of a trustee to confine himself tothe class of investments 
which are permitted by the trust, and likewise to avoid. 
all investments of. that class which are attended. ‘with: 

2 hazard,’ ay 
So far I have been derling with the efiesticns of trustée: 
investments generaliy.. The. two investments in question - were 
anvestments on mortgage, and therefore I propose to deal with that 
particular class of investment in a preliminiry way ‘by quoting 
the..words of Kekewich Je ini’ Ti’ ve Somer set,- Somerset v. Earl 
Poulett (4): 

“ As cegards inv pakeiedis on mortgage, it is the duty of trustees 
to: conclude for themselves, and ‘by the exercise of their 
own judgment, whether any given security is sufficient for 

: the amount:*which. they propose to advance against it; 
and: this: holds good notwithstanding that the- surveyor, 
solicitor’ :or other trusted agent expressed an opinion on 

. ‘the subject.” ; 

a eine here to sdy that Mr. Hiocmaeg * has, as will be seen later, 
‘most fairly and properly accepted full personal responsibility for 
the adequacy of the.security in regard to these. two invéstments.) 





2 .(Q)-56 Bij. (Ch:} 221, 224. -- -. (3) (1887) 22, Ap. Ca. 727, 
ial iC B66) 33 Ch. Div. 347... -". (4) (1894).J. Ch. 231,. 246, 
: *. The-then Official, Trustee-—Ed. 
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The learned Judge (Kekewich J) continued on the next two pages. 
as follows : ; 
“Tn order to fix the limit of advance i in any Suc case, it is- 


necessary. for trustees to be advised respecting the value- 
of the property, and unless they themselves are personally 


_ acquainted with it, they must also be advised respecting: 


the character of the property, and the probability of: 


-its. continuing tc be a proper trust security. The object: 


of trustees must ever be to make a permanent investment,. 
that is, one which will be maintained for a considerable 
period,, and which will not only during that period yield 
the stipulated income, but will ultimately and whenever’ 
required, realize the full sum advanced. In Learoyd v. 
Whiteley the Lerd Chancellor dwells on the importance 
of securing the capital sum, but did not, I am convinced,. 
intend to place in the background the i importance of also . 
securing the income, which may be and often is as 
essential to the welfare of the remainderman as it is- 
to that of the tenant for life.”” 


My, -Hormagji- very . properly said (Evidence,. page 390)..that his. 

‘aim was chiefly to safeguard the corpus and at the’same time to- 
get a return for Mrs. Raeburn and her children.”] 

“Trustees, therefore,” Kekewich J. weit on, “ must regard any 


adyice given to them respecting value from this double” 
point of view, and cannot be absolved from liability. for 
loss. arising ona particular transaction by shewing that: 
their advance was within the allowed limits as regards. 
capital, if they were exceeded as regards income, and 
the income was insufficient to. pay the stipulated interest. 
I express myself thus, because the limits stated with 
reference to capital have not been specifically applied te- 
income, and:I am not sure that as regards income some: 


- larger latitude -might not safely be permitted. On the: 


question héw far, if at all, trustees may properly rely on: 
the position, of the borrower, there is, so far as I am: 
aware, no authority. Men of ordinary care and prudence: 


_Managing: their own affairs would, no doubt, take this. 


into consideration, and, in the mercantile world, it is. 


frequently treated as equally important with ‘the value of: 


the security. It is impossible, I think, to exclude it from. 


_ the ‘considération of trustees, who. are- hound to have: 


regard ‘to ail:the’ circumstances connected with any 
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proposed advance on security,.and it would not be = 1939" 
difficult to put cases in which the solvency or insolvency Tae 
of the borrower would properly influence them in making Orriciac 
an advance somewhat in excess of the limits generally ph al 
allowed, or declining the transaction’ altogether; but Mrs. 


where the object is to make a permanent investment of RAEBURN. ; 
trust money on ‘mortgage of real estate, it seems to me SHARPE, fe 
wrong to advance asum largely in excess of what is 
‘otherwise right, because it is believed that. the borrower’ 
is now, and it is anticipated that he will rémain, capable 
of paying the principal and ititerest, or-.such’ part thereof 
‘as cannot be realized frim the security.” 
“In regard to these two particular. ‘investments. I desire sles to 
read the words of Cotton LJ. in Iw re Salinon, Priest v. Appleby: 
( 1), wkere he: said. that there were two questions to be considered. 
The first ‘was | oa 
‘t whether the investment in question was suvodatih Tt was 
within the terms of the trust, for it was an investment on 
mortgage ofa freehold estate. In one sense, therefore;’ 
-it was in accordance with the trusts, and if the trustee 
4 cok-.good care as to its sufficiency there’ ‘W% 4 
ie breach of trust, and nobody, could complain, though 
it ultiinately proved insufficient. The case differs from 
that of an investment not within the terms of the 
instrument, which is necessarily a breach of trust, so that. 
if any loss occurs-the trustees must be liable for it. The: 
question here is, whether (the defendant-irusiee) took, 
- proper care .in seeing to the sufficiency of the security.” 





* “% -% ¥ 





. avery sound way of arriving at the true value of 
has: pr oped at the material time is, to my mind, to capitalize the 
rental. Parker J. adopted | that method in n Shaw Vv. Gates (2). At. 
page 406 he said: 

mise “In the preseut case there is, as sisal considerable divergence 
of opinion among the expert witnesses not oniy as to the 

* actual value; but as to the method which ought to be. 
followed i in arriving at such value. Everybody, however,’ 

i seems to agree. that the first step is to arrive at’ a net* 


(1) “42h Div. 951, 367. Se  (B) (1909). 1 Ch. 389: 
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réiital- and then to. ‘captialize this ° ‘rental o on a the appro- 
priate interest table.” ; 
A little lower down the same page the learned Judge said : 
““The only real test of what rent a house will fetch lies in 
_ . considering what tenants are likely to give’”’ 
and in that-particular case there was deducted: from the actual 


_ rent certain.sums for repairs and insurance so as to arrive at the 


net rental (see at the bottom of page 406). while Parker J. (at the 
top of page. 407) was, car soi to point out. that a peudent investor 
wonld not : 
“ leave altogether . out of account the contingency of the 
property being at times unlet, and the cost of employing 
agents to relet it; and other contingencies of the sort.’ u 
Lower down that sume page (407) Parker J. said:: : * 
“Prom a mortgagee’s and even from an investor’s point of view: 
- thé important point is what net rental he can under’ 
existing conditions be always sure of getting, not what he 
may ‘reasonably hope to get if he waits for a tenant who 
- is anxious to lease the property in question. This isa 
point to. be remembered in determining the margin of 
_,protection which 4 prudent man would have required.” 


* ¥ * a 2 


Having so decided that the Defendant is not protected by 
section 124 of the Government of Burma Act from the breaches of 
trust which ‘have in my judgment been committed the question 
remains as to the form which should be taken by the relief to 
which the Plaintiffs are entitled. The early case of Knoti v. 
Cottee (1) seems to point the way ‘which has apparently since 
been followed. At pages 79/80 Sir John Romilly M.R. said: 

if Here is an executor who had. a direct and positive trust to 

perform . . . . .: He has made certain investments. 

_ which the Court has devliced to be improper. The case. 

‘ . must either be treated as if these investments had not. 
been ma ace, or had been made for his own ‘beneht out of 

his own monies, and that he had at the same time 
retained monies of the testator in his hands.” 

In In re Salmon, Priest v. Appleby (2) Kekewich J. at 
pages 356—8, also considered what is: the position of a trustee 





” (1) (1852) 16 Beav. 77; 51 E.R. 706. (2) 42 Ch, Div. 351, 
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‘who has made an improper investment. The observations of. 
Kekewich J. at page 357—-and he doubtless had Sir John Romilly's. 
judgment before him at the time—seem precisely to cover these’ 


present cases: the Defendant must be 


“treated as not -having made an investment at all, Ged os 
therefore having-in his hands money Delage to these. 


estates which he is liable to pay.” 
‘That is how, in my judgment, the Defendant must be treated 


in the present suits. When Iu re Salmon went to the Court of- 
Appeal, Fry LJ. said, at page 371 of the same report fand 


Bowen LJ. was of the:same opinion) : 
“I think that the liability of the bles in pinen a case is to 


make good the loss occasioned tothe trust estate by the: 


: - improper investment ” 
The learned Lord Justice went on to-point out that 
“The mode of enforcing:this liability depends on the citfam- 
_ stances of the pirticular case. In some cases justice will 
be best done by realizing the security and making him 


pay the deficiency ; but in some cases it may be right to. 


make him pay at once the whole sum improperly 


invested, and Ict him ‘take the benefit of “the 


- security.” 
It appears to me that the precise form which the relief should 
take is a matter about which ].must exercise my discretion. My 
own view is that it is in the present cases a matter of no little 
importance for me. to achieve a practical result, as distinct from 
what would necessarily be a nierely theoretical . position, if the 
Plaintiffs were to have undivided fractional shares of certain 
‘Government ‘stock or immovable properties. Indeed I think that 
the law requires me to take this opportunity of making a real and 
practical division of the assets among the four. trusts. I think 


that, in-the circumstances of the particular cases with which I am. 
concerned, the interests of all parties will best be served, and I. 


think that justice will be best done, if I order the Defendant to pay. 
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to the trust-estates the Rs. 15,000 and the Rs. 41,000 improperly . 


invested by him, but upon-his making.good those sums he will be 
entitled to the Hermitage Road and. Golden Valley properties for. 
his own benefit... That, as Kekewich J. pointed .out, has always’ 


been held to be the right of the trustee if:he- replaces the trust 


estate. In that way he will be able, in his own way and:at nis: 


own time, to realize what his learned advocate has. contended 


before me are very. valuable properties..* I: should, if. called upon: 
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. to-do so, find it-somewhat cifficult.wpon the evidence .to see that 


they are as valuable as the Defendant suggests, but at any rate my" 
judgment will enable the Defendant to reap for himself any’. 


benefit that may ultimately accrue from. their sale. But until the 


Defendant has made good the trust estate, the Plaintiffs, as cestuis. 
_que.trust, are entitled to a lien upon these properties to make good. 


“the trust property. The fact that the. Hermitage Road and. 


Golden Valley properties were bought-in for the trusts doés not in. 


-,any way prevent the operation of the general rule. that the 


Defendant must be treated as not having made those investments: 
at all. The Defendant must now be taken to have bought them in- 


-for himself. 


In addition to what may he compendiously called their. money 


-Claims, the Plaintiffs ask for the removal .of the Defendant from 
‘the trusteeship of these four trusts, and they ask for his removal- 
” becatlse of the breaches of trust which they say he has committed 
. and because of his general coriduct in the affairs of these four 


trusts. There never has, I believe, been any’ ‘previous suit in 
Burma in which it has been sought to remove. the Official Trustee: 
on such grounds, and I have never myself heard of a.case in 
England in which it was scught similarly to. remove the Public - 
Trustee. But that does not mean that it cannot bé done. - As. 
I have already had occasion to point out when. considering: the: 


- «.;Defendant’s plea. under section 124 of the Government of Burma. 


Act, the Defendant is in the present cases precisely in the same” 
position as.an ordinary trustee; he .has agreed. to act as such: 
under clause (a) of sub-section (1) of section 7. of the Official . 
Trustees Act, 1913. He may therefore be removed for the same 
reasons that an ordinary individual trustee*may be removed. The- 
Court has, as I understand it, an inherent jurisdiction to remove: 


_an ordinary trustee; in any event, section 73 of the Trusts Act: 
. gives the Court power to appoint a new trustee, and. therefore ic 


remove a trustee, whenever the latter becomes, in the opinion of 
the Court, unfit to act in the trust. No general rule; however, has: 


_ been laid down as to how the power to remove a:trustee-should: 
‘be exercised by the Court, beyond the very broad principle that: 


the Court’s main guide must be the welfare .of the beneficiaries, 


_.. who are.entitled to have the custody and. administration of the 


trust.. property. confided to the care; of proper persons. Acts or: 


. omissions. on. the. part ofa trustee which «show .a’ want of» 
Capacity. to execute -the duties of. the office may, and not? 
“necessarily will, induce. the. Court -to remove.a trustee. I venturé! 
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-to think that, in the last resort, the welfare ‘of the ‘beneficiaries is. 


the test. In Letterstedi v. Broers (1) Lord Blackburn said-: 


“The jurisdiction of the Court is merely ancillary to: its. 


principal duty, to see that the trusts are properly 
executed . . . . . It must always be borne in mind 
that trustees exist for the benefit of those to whem the 
creator of the trust has given the trust estate 


In exercising so delicate a jurisdiction as that of seasgiae 


’ trustees, their Lordships do not venture to lay down any 
general rile ‘beyond the very. broad principle above 


enunciated, that théir main guide miust be the welfare of ~ 


the beneficicries. Probably, it is not possible to lay 


down any more definite rule in a matter so essentially: 
dependent on details often of great nicety. But they: 


proceed to look carefully into the arenIOSTaAD PS of 
the | case. ~ 


It really all comes to this, I think, that I have to: exercise y my, 


discretion in the matter to the best of ‘my ability, after a careful 
consideration of all the circumstances of the case; nepeialy 
bearing i in mind the welfare of the beneficiaries. 

What, then, are the material circumstances of Sue present 
cases ? 


that the Defendant should continue as their trustee. I do not 
overlook the fact that, if I decide that the Defendant ought to be 
removed, then the legal fersova created by statute for the express 


‘purpose of being a trustee will.have been held to be unfit for the _ 
very purpose for which it was'created by the Legislature.. I am: 
by no means unmindful of the probability that, after these preceed-: 
ings, the Defendant will be a gcod deal more careful in future: 
then he has been in the past, in regard to the general management’ 
of these trusts. It is, as I have: said; an entirely discretionary. 
matter forme. I have looked at the matter very carefully and. 
have given as much, if not more, thought to this part of the case: 
as'to any other part’of it,and the coriclusion at which I have; 
arrived is this, that, were the Defendant an: ordinary individual. 
trustee, I] ought to remove him; and, as the Defendant must be- 
treated in the same way as an ordinary individual trustee, “I think: 


(1) (1884) 9'Ap. -@a,, 371; 386. 


The areation 4 is ighathe, in view of all the fore- -going circumr 
stances, that is to say, the circumstances appearing in the last. 
' seven pages of this judgment, it is for the welfare of the Plaintiffs: 
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even he ought to be removed: I have come to that conclusion. 
upon the:circumstances to which I have just referred. and without 
paying any- attention to the further circumstance which I am about 
to mention, which is, that none of the Plaintiffs now reside in 
Burma: two of them (David and Rachel) have not been to: Burma 
since 1915, and the only remainderman other than the Plaintiffs is 
the Talmud Tarah School at Baghdad. David lives permanently 
in London ; Mrs. Raeburn appears. to divide her time, in the main, 
between London and Paris, with occasional visits to Burma, 


. which would “most certainly become more infrequent if these 


trusts were not being administered here ; Rachel was, at-the time 
of.the hearing of the suits, staying with her aunts in Palestine, and 
I-have no doubt that, wherever else she may hereafter live, she 
will not do so in Burma. Adding these further considerations to 
the main considerations previously discussed which, by themselves, 
led me to the conclusion that the Defendant ought to cease to 
be the Plaintiffs’ trustee, I have no doubt whatever that the. 
welfare of the Plaintiff-beneficiaries will be better served by having. 
as Trustee someone Other than the Official Trustee, Burma. The 
Plaintiffs want the Public Trustee in England to be appointed as’ 


‘sole trustee. I think.that that would be an eminently suitable’ 


appointment. I have looked at the Public Trustee Act, 1906, and 
it. appears to me that this Court has no power to appoint him, but 


it also appears to me that there is nothing in that Act to prevent 
his accepting the trusteeship, if hé so desires. I must say that I: 


should very much like to see him appointed, and my wish sre : 
doubtless be communicated to him. 

It appears to me that the best thing ei me: todo is this: I 
will order the Defendant to be removed from his position of trustee” 
in all four-trusts, but such order of removal shall not take effect” 
until a new trustee or trustees are appointed. I give the Plaintiffs 
liberty to apply to this Court for the appointment of the Public: 
Trustee in England if he is able and willing to act, and to file his 
consent to so doing. If he is either unable or unwilling to act, the 
Plaintiffs may suggest to the Court two suitable persons—there’ 
must be two if they are individuals—who are willing to act and 
may apply for their appointment in place of the Defendant. In 
any event an ‘application tc this Court will’ be necessary, and.the 
appropriate vesting orders will hex made w hén the new trustee(s): 
ga appointed. 


“The defendant. appealed. 
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- Thein Maung (Advocate-General) for the appellant. 


The suits are not maintainable for want of sanction of © 
the Governor under s. 124 of the Government of Burma- 


Act, 1935. The Official Trustee is being sued for 
breaches of trust alleged to have been committed by 
him prior to 1st April 1937 in his capacity as Official 
Trustee, and as the Official ‘Trustee is appointed by the 
Governor and is subject to his.control [ss. 4 (1), 19 and 
30 of the Official Trustees Act] sanction of the Governor 
is required for the institution of the suits.: 

A servant of the Crown may be defined as a person 
appointed by the Crown, and is subject to its authority, 
whether by. way of discipline cr otherwise. 


-[{Dunxey, J. How can a corporation. sole be a 
servant of the Crown? The Official Trustee is a corpo- 
ration sole with perpetual succession, and_ therefore 


the fact that he is removable by the Governor appears 


to be irrelevant. | 


In construing s. 124 of the Government of. Burma 


Act one must have regard ‘to the Interpretation Act. of 
England; and under s. 19 of that Act the word 
“ person ” includes a corporation... The position of the 
Official Trustee can be. compared with that of a-receiver 
who cannot be sued without the leave of the Court. 

_ The Official Trustee is governed by the Civil Service 
Regulations ; his accounts are subject to Government 
audit ; the fees that he earns are credited to Govern- 
ment and the revenues of the Government of Burma 
are chargeable in respect of any liability that may be 
incurred by him. Hence it is clear: that the Official 
Trustee is a servant of the Crown. Compare The Secre- 
tary of State for India in Council v.. D’ Attaides (1). If 
each Official Trustee is. a servant of the Crown there i is 





uy I L. R ib oe cue 


«287 


1939 


THE 


OFFICIAL 


TRUSTEE 
v. 
Mrs. 
RAEBURN.. 


288% 


1939 
_ ‘THE 
OFFICIAL 





‘TRUSTEE ; 


_&, 
_ Mas. - 
RAEBURN. 


RANGOON LAW spacial [1940 


no difficulty i in holding that a succession of such trustees 
does constitute a succession of servants of the Crown. 
The learned trial Judge has drawn a distinction 
between “ Officiating Official Trustee ” and a permanent 
Official -Trustee. The wording of the notification 
appointing the present incumbent might be unfortunate, 


but though the notification*may be open to criticism in 


having used the word “ officiating” yet its import is 


clear, and there can be no’ doubt that the present 


incumbent is the Official Trustee for the purposes of 
the Act. 

- The learned trial Judge has also held that: s. 124 
does not apply to the Official Trustee for the reason that 
other sections in the Government of Burma Act do not 


support such a construction. But one has to construe 


s. 124 as it stands, especially when it seeks to protect a 
Government servant from vexatious suits, In the light 
of's.19 of the Interpretation Act the word person ~ 
includes a corporation, and as acorporation sole can 
only function through the officers holding the office the 
holders of -the office must be: deemed. to. be within the 
section.. See Hearst v. West Riding Union (1) ; Boyd 
v. The London & Croydon Railway Company (2) ; Union 
Steamship Company of New Zealand Ltd. v. Melbourne 
Harbour Trust (3). 
Most of the claim in the suits is dso barred by 
limitation. The suits. are really suits for damages for 
breach of trust, and therefore fall to be governed by 
art. 120 of the Limitation Act, which prescribes a period - 
of 6 years from the breaches complained of, Rustomji, 
Limitation Act, p. 1040. Section 10 of the Limitation 
Act -cannot apply to save the suits from any bar of- 
limitation, because they are not suits for.account, or _ 


‘suits to follow up as “property. Dee: Sepru’s” 





a) (901) 2B. 360; 8) 4838) FLY. (CB) 241. 
; 9m e Ca., 565. 
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Encyclopzedia of Acts of India, Vol. 5, p. 269. Once it 
is shown that the trust monies have been invested in the 
manner, prescribed in the deeds of trust there is an end 
of the matter. A suit for an account in s. 10 can only 
mean a suit for an account in respect of monies actuaily — 
received by the trustee, and. not a suit in respect of 
‘what he should have received if he had not been 
negligent, or had not committed any breach of trust. 
‘There is nothing unreasonable in the submission that 
art. 120 should apply in this case because it isa ee 
maxim that the law helps only the vigilant. 

_ The «case of Katta Tholasingam v. Vedachella Aiyah 
{1) shows that the trustee is liable to account for what 
actually comes into his hands. That case would be 
relevant in so far as one of the complaints in the present 
suits relates to non-investment of the trust fund for’a 
short period. Section 10 does not apply to suits for 
damages for breaches of trust in respect of monies not 
coming into the hands of the trustee. Shirinbai 
Dinshaw' Chokshi v. Sir Navroji Pestonji Vakil (2); 
The New Fleming Spinning and Weaving Co. Lid. v. 
Kessowji Naik and others (3). 

‘The cases relied upon by the learned trial Judge for 
his view are distinguishable. In Balwant Rao v. 
Puran Mal (4), the investment was made for some 
purpose other than that of the trust and s. 10 was not 
-applied. The same remarks apply to Arunachellam 
Chetty v. Guruswamigal (5). 


[Rennes C.J. The-question of limitation does not | 


appear to-have been raised in the pleadings. Can it be 
argued at this stage ?] t 





(1) LL.R. 44 Mad, 319, (3) .L.L.R. 9 Bom, 373. - 
(2) 37 Bom, LR, 946. ed 10 1A. 90. 
(5) LER 43 Mad. 253... | 
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M Under s. 3 of the Limitation Act the Court is bound. 
to take notice of the plea if on the pleadings the point 
can be decided. Order VIII, r. 2 does not stand in the 
way. Though the defence ought to have been raised in: 
the written statement, yet it is not-legally necessary 
where the question of limitation can be decided on 
the face of the: plaint. See M.S. Chettiar Firm v. 
SE. Bholat (1). 

S..10. has lo be ‘consined. in the light.of English. 
law. In re Somerset, Somerset v. Earl Poulett (2); 
Andrew v: Cooper (3 :: See also. Sayad Hussain v. 


The Collector of Kaira (4) ;, The Advocate-General of 
Bombay v. Moulvi A.K. Jitakar &), Lewin on Trusts, 


14th Edition, p. 843. 

The non-investment of the monies for a short period: 
is amply justified because both the Official Trustee and. 
the respondent were interested in getting a. suitable 
borrower to whom the money could be lent in:aécord- . 
ance with the trust deeds. The trust deeds authorized . 
investments i in mortgages of. immovable property, and 
the respondent wanted a greater return for her property 
than would have been obtained if the money had’ been 


' invested in-Government paper. 


_. The investments out of which the present suits- 
arise were made after due consideration. Valuation 
certificates in respect of the properties offered as. 
security were obtained from very experienced valuers ;. 
the Official Trustee and the beneficiary both. viewed 
the properties and the monies were lent out-after mature 
consideration. The loss.of the money was. due to.the 
extraordinary slump that set in int property values a year 
after the loans. 


(1) LL.R. 13 Ran, 43. * (3) 45°Ch.D. 444.5 
(2) (1894) 1°Ch. 2315 -s. (4) LLR. 21-Bom. 257: 
(5) ILL.R. 18 Bom..401; 4242. 
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The learned trial Judge applied English law to the 
case. S.8 of the English Trustee Act gives a special 
protection to trustees who lend out monies in certain 
proportions after ‘obtaining valuation certificates. 
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No such rules apply in this country. In Burmaone  Razsurn. 


has to see whether the action of the Official Trustee has 
been that of a prudent and reasonable man. The 
evidence in.the case amply justifies the view that the 
action .of the trustee has been. a prudent one.. The 
rulings in’ Webb v. Jonas (1) and Re Waiker, Walker 
v. Walker (2), relied upon by the trial Court, have no 
application because in the one case there was an express 
breach. of trust and in the other there was a “ contribu- 
tory: mortgage.” 
_As regards costs, the trial Court has aw rarded — 
__ ling allowance to the plaintiff, when there is no evidence 
to show that she is.domiciled elsewhere. Such an 
award is not permissible under Rule 140 of the High 
Court Rules. The award of subsistence allowance to 


- ; the plaintiff, as a witness, is not justified by Rule 139. 


Costs have been awarded in favour of the plaintiff for 
packing up her luggage, for days when the High Court 
was closed and at a rate which is higher than the 
normal rate awardable in respect ’ a person of the 
Plaintiff's class, 


Paget for the respondents. S. 124 of the Govern- 
~ ment of Burma Act was not intended to apply to cases 
of this nature. If that section were to apply the plain- 
tiff will have no remedy because no bad faith is alleged 
against the appellant, and under that section a suit 
will have to be dismissed if there is no allegation of 
bad faith. Moreover the setting in which. section 
124 appears, and the - _sections relerced to” ‘by. t igs 





(1) 39 Ch.D, 6a, (2) 62 LTR. 449, |. 
21 ; 
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trial Judge show clearly thats. 124 does not at all 
contemplate an artificial person. S. 19 of the Inter-_ 
pretation Act can only apply if there is nothing 
repugnant in the subject or context. 

The suits are within s. 10 of the Limitation Act. 
The plaintiffs are asking for a clear statement of account 


in respect of the trusts. The Official Trustee has 


mixed up the trust monies belonging to the several 
beneficiaries ; and a suit for account may be based on 
a breach of trust (s. 19 of the Trusts Act) or on 
improper investment (s. 20 of the Trusts Act). The 
nature of a suit for account is explained at p. 463 of 


Story on Equity Jurisprudence. Being accountable 


means being accountable for the sums received or for 
profits that he might have received. The Limitation 
Act gave effect to the common law of England as it 
existed before 1871 [see Harston v. Tenison (1)], and 


the amendment of s. 10 in. 1908 was only to remove a - 


conflict of views as to whether that section applied to 
a suit for account. (Rustomji on Limitation, Vol. 1, 
p. 180.) - 

But the question of limitation cannot be gone into 
at this stage. The plaints clearly showed that they 
were within s. 10 of the Limitation Act, and the defend- 
ant should have expressly pleaded the defence under 
O. VIII, r. 2. No question of limitation can therefore 
arise on the face of the plaints. Seé Venkata Narasinha 
Naidu v. Bhashyakarlu Naidu (2). ~ . 

The investments were highly imprudent. The 
properties have now become unsaleable, and it is for the 
Official Trustee to show that they were good trustee 
securities. Ingle v. Partridge (3). The trustee will 
have to explain the loss.. Stickney v. Sewell (4). The 
Official Trustee did not take into account (1) the 





“'" a) 20 Ch.D, 109,121, = (3) 34 Beav. 411; 55 E.R. 694, 


(2) I.L.R. 25 Mad. 367, 378, (4) 40 E.R. 280. 
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absence of ordinary amenities which would render the 
properties attractive to a tenant; (2) the fact. that the 
rental values were far below the interest that would 
have been payable in respect of the loans ; (3) the fact 
that the valuation certificates were based on structural 
values, a very precarious valuation which does not take 
into account any depreciation. All these facts show that 
the Trustee did not act prudently. In the one case the 
loan was made to a pensioner, and the Official Trustee 
was induced to lend the money partly because of the 
pension. This is a clear violation of the deed of trust 
which only authorized investments in immovable 
properties. The beneficiary stood to lose his money 
if the pensioner were to die and the security became 
insufficient as lias happened in this case. 

The consent of the beneficiaries had not been 
obtained to the investments as required by s. 20 of the 
Trusts Act. The section applies even though the trusi 
deeds authorized investments in mortgages of immov- 
able properties ; clause (f) makes this clear. The 
provisions of this proviso are mandatory, and even if 
acquiescence can be pleaded it must be shown that the 
beneficiaries were aware of the Jegal position and 
understood the facts of the case. 

In the circumstances the order of the trial Court, 
namely to restore the trust funds as they originally 
stood, was the most proper orderto make. See s, 23 of 
the Trusts Act ; Knott v. Cottee (1). The Court has 
‘a discretion in the matter, and the discretion has been 
properly exercised. 

In view of the complicated nature et the case the 
plaintiff could not have been examined on commission, 
and therefore the award of a subsistence: allowance is 
justifiable, perhaps, at a lower rate. 


- {1}: 16'Beav. 77. 
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Thein Maung in reply. S. 20 of the. Trusts Act 
has no application because that section.is ‘ subject to 
any direction contained in’ the instrument of trust.’” 
The trust deeds authorize investment in immovable: 
properties, and therefore the proviso to s. 20 becomes. 
inapplicable. No consent of the beneficiaries is. 
necessary. However, the respondent, on her own behalf 
and on behalf of her children, has enjoyed the interest: 
from the investment and she cannot now complain. 

The trustee is required to deal with the trust 
property like a prudent man, and if he does so his. 
responsibility is at an end. (S. 15 of the Trusts Act.) 


_ Under s. 20 of the Trusts Act the reference is to the 


value of the property, and not to the rents. In this. 
country it is common knowledge that no mortgage: 
interest is covered by the rental value. Moreover the 
plaint did not raise this question specifically. The Court: 
must have regard to the value of the properties only, 
and it is clear that there was ample margin between the . 
value and the amount of the loan and any arrears. of 
interest that might be allowed to accumulate. The 
financial position of the borrower was not the main 
factor in influencing the Trustee to lend the money ; it 
was only a secondary matter, and was an additional 
security for the loan. — 

The liability of theyOfficial Trustee is the same as. 
that of an ordinary trustee (s. 7 of the Official Trustee 
Act), and therefore his conduct must be judged by 
the same standard.-.-McDomnnell v. White (1); In re 
Greenwood, Greenwood v. Firth (2) ; Speight v. Gaunt 
(3) ; In re Lord De Clifford’s Estate, Lord De Clifford 
v. Quilter (4).; In re Whiteley, Whiteley v. Learoyd 
(5). The Court should not criticize the action of an 





(1) 11 H.L.c. 569. . (3) 9 Ap, Cai,i, 20° 
(2) 105 L-T-R. 509,512, ~~ —~-‘(4)- (1900) 2-Ch. 707, -715: 
65) 33 Ch.D. 347. 
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- honest trustee harshly so as to deter such a person from 
undertaking any duty; Learoyd v. ‘Whiteley (1); 
In re Chapman v. Chapman (2). There is norule of law 
in this country that the rent must cover the interest. 
If that were so the trustee in this case could only lend 
on usufructuary mortgages, and that would be contrary 
to the trust deeds. , . 

The relief granted in this case, if it should be granted 
at all, must be based on the difference between the 
amount for which the securities are regarded by the 
Court to have been good at the time of investmént and 
the total amount advanced. These are not cases of 


_ unauthorized investments so that there might be some — 


justification for holding that the investments must be 
treated as not having been made. The investments are 
covered by the trust deeds and the-only complaint is 
that the trustee did not act aS prudently as he should 
_ otherwise have done. In such a case, under s. 23 
of the Trusts Act, the Court has to determine as a 
fact the actual loss. See Iu re Somerset, Somerset v. 
Earl Poulett (3). 
| The Official Trustee should not be saddled with the 
costs of any application that may be made by the 
plaintiffs in order to get the Public Trustee in England 
appointed the trustee of the funds. Further the order 


for the removal of the Official Trustee is not justified.. 


Attorney-General v. Murdoch (4) has no application 
because the Trustee has Bot refused to resign. 


ROBERTS, C.J. and DuNKLEY, J.—These apandien arise 
out of three suits against the Official Trustee of Burma, 
-brought by Mrs. Diana Raeburn, her son David 
H, Raeburn, and her daughter Rachel Raeburn. The 
three suits were heard together, one set of evidence only 


(1) 12 Ap. Ca., 727,733, ~ (3) (1894) 1 Ch. 231. 
(2) (1896) 2 Ch. 763,782, (4) OO ER. 910. 
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was recorded, and they were decided by a preliminary 
judgment (which decided the question of limitation), 
dated the 7th November, 1938, and a final judgment, 
dated the 30th March, 1939. Consequently we are able 
to dispose of these appeals in a single judgment. 

The suits, which had a protracted hearing in the 
Court below, involved a multiplicity of points; side 
issues were raised of varying degrees of relevance, not. 
to say importance. !t appears to us to be important to 
resist with care any temptation to undue prolixity, 
since we have reached the conclusion that the broad . 


: question of whether the Official Trustee has committed 


breaches of trust and whether in consequence thereof 
he ought to be removed and ought to make good to the 
beneficiaries the loss occasioned to them is susceptible: 
of a comparatively ready answer. 

Since the documents in the file are so doluminone 
and the judgment delivered in the Court below was so 
exhaustive, it is, in our opinion, desirable to restate 
the main issues and our conclusions upon them as 
concisely as may be. 

The Official Trustee, under the provisions ‘ae section : 
7 (1) (a) of the Official Trustees Act, 1913, undertook . 
the duties of an ordinary trustee in Porpee of four 
separate and distinct¥trusts. The earliest trust was a 
marriage settlement in favour of Mrs. Diana Raeburn. 
It was created-on the 13th September, 1906. The 
original trustees were Albert Meyer and S. E. Solomon, 
and the trust fund was Rs. 17,800. Under the deed of 
trust the income of this sum was to be accumulated for 
five years, and thereafter the income of the accumulated 
fund was to be paid to Mrs. Raeburn for her life for her 
sole and absolute use and benefit, and there was a 
remainder over in favour of her children. The trustees 
were empowered to invest the trust fund and accumu- 
lated income “ either in purchase or mortgage of 
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immovable property in the towns of Calcutta or Rangoon 


or in Government paper or any authorized securities of 


of the Government of India or to place the same with a 
Chetty or Chetties on: their furnishing such securities 
as to the’Trustees in their unfettered discretion seems 
adequate and reasonable.” By the year 1923 the 
amount of this trust fund and the accumulated income 
had risen to Rs. 26,500, and S. E. Solomon being dead 
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the surviving trustee, Albert Meyer, by a deed dated © 


the 28th September, 1923, appointed the Official 


Trustee to. be the sole trustee of this fund in his stead.. 


The powers of investment conferred on the Official 


' Trustee by this deed were the same as those conferred 


on the original trustees. By a deed dated the Ist 
February, 1921, Mrs. Raeburn appointed the Official 
Trustee as sole trustee of a trust created for the benefit 


of David H. Raeburn, the amount of the fund being 


Rs. 14,750.. The income of the fund was to be paid by -- 


the trustee to Mrs. Raeburn for David’s maintenance. 


and education until he attained the age of 21 years, and 
the trustee was further authorized to pay out of the 
capital a sum not exceeding Rs. 5,000 to Mrs. Raeburn 
for the completion of David’s education in Europe. 
After he reached the age of 21 years, the income of the 
trust fund was to be paid to David for his life. There 


‘was a remainder over in favour of his heirs. The 


powers of investment conferred on the Official Trustee 
were “ to invest the same in the purchase of or upon 
mortgage of immovable property or in such other 


amanner as the Trustee is by lawallowed.” By another 


deed of the same date (1st February, . 1921), 
Mrs. Raeburn appointed the Official Trustee as sole 
trustee of a trust created for the benefit of Rachel 
Raeburn, the amount of the fund being Rs. 28,750. 
Out of this fund a sum of Rs. 5,000 was: to'be paid to 
Rachel on the day on which her engagement to marry 
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was publicly announced, and subject to this payment 
the income of the fund was to be paid to Mrs. Raeburn 
for the maintenance and education of Rachel until the 
latter attained the age of 21 years, and thereafter the 
income was to be paid to Rachel for life, with remainder 
over to her children or, failing children, to her heirs. 
The powers of investment were exactly. the same as in 


The. appointors were two persons named S. Zillka 
and N. Sadka. The sole trustee appointed was the 
Official Trustee of Burma, The trust fund was a sum 
of Rs. 6,000. The income-of the fund was to be paid 
to Rachel for life, with remainder over to her children 
or, failing children, to a school at Baghdad. The 
powers of investment conferred on the Official Trustee 
were the same as those in the two deeds of the 
1st February, 1921. The Official Trustee accepted all 


these four trusts, under the provisions of section 8 (1) (a) 


of the Official Trustees Act, and the trust funds were, 
in the case.of all four trusts, duly handed over to 5 Bel 
received by him. 

Now, David H: Raeburn was born on the 4th March, 
1909, and Rachel Raeburn was born on the lst November, 
1907. These are important dates, and it is significant, 
as evidence of the negligent manner in which the Official 
Trustee has performed his duties, that he failed to 
inform himself of them, and although he was bound by 
three of the trusts to pay the income thereof direct to 


these two persons after they attained the age of 21 years, 


he continued to pay the income of all four trusts to 
Mrs. Raeburn long after the children had come of age. 

The amended plaints in the three suits are in 
similar terms. The reliefs claimed are the removal of 


the Official. Trustee and the appointment of some other 
‘competent person as trustee in his place, and an account 
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of all sums due and payable by the Official Trustee to 
the different trusts, Various breaches of trust on the 
part of the Official Trustee are alleged. The principal 
are— 

{1) mixing up together of the trust funds of all 
four trusts, and failure to keep proper and 
separate accounts of the trust funds ; 

(2) payment to Mrs. Raeburn of the sum of 
Rs. 5,000-for David’s education, due under 
‘David’s trust, out of the capital of Rachel’s 
trust fund ; . as 

(3) failure-to invest the trust funds and earn an 

- income therefrom between August, 1928, 
- and February, 1929 ; 


(4) improper investment on contributory. 


mortgages; - ... 3 

(5) improper investments in December, 1928, 
amounting to negligerice and breach of trust, 
on mortgage by deposit of title-deeds of 
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two properties known as No. 82, Hermitage . 


Road, Rangoon, and “‘ Manorama”, No. 20- 
22, Golden Valley, Rangoon; and on 
(6) negligence by allowing the interest on these 
two mortgages to fall into arrears and.by not 
_ taking the necessary steps within a reason- 
__ able time to recover the amount due thereon. 

In Rachel’s suit it is further alleged tinat the Official 
Trustee committed breach of trust by not obtaining her 
‘» consent in writing to these investments on mortgage, as 
required by the provisions of the proviso to section 20 
of the Trusts Act, 1882. 

In each plaint the cause of action is said to have 
“arisen in the month ‘of August, 1928, and thereafter 
from time to time as the various breaches of trust set 
out herein occurred.” The plaints were filed on the 
3rd September, 1937. . ane 
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For the defendant-appellant two objections in bar 
of the suits have been taken. It is urged that the-suits 
are incompetent on the ground that the consent of the 
Governor to the institution thereof has not been obtained, 
as required by the provisions of section 124 of the 
Government of Burma Act, 1935. Secondly, it is urged 
that the suits are barred by limitation in respect of all 
breaches of trust which are: alleged to have occurred 
prior to the 3rd September, 1931. : 

Dealing first with the defence based on the provi- 
sions of section 124 of the Government of Burma Act, 


-1935, the part of the section on which reliance is placed 
is sub-section.(1). This sub-section is in the following 


terms: 


‘No proceedings civil or criminal shall be instituted in Burma 
against any person in respect of any act done or purporting to be 
done inthe execution of his duty as a servant of the Crown in. - 
India or Burma before the commencement of this Act, except 
with the consent of the Governor in his discretion.” 


In order to attract the provisions of this section, the 
suit must be brought against a person in respect of an ~ 
act done or purporting to be done in the execution of 
his duty asa servant of the Crown. Now, under section 6 
of the Official Trustees Act the Official Trustee is a 
corporation sole with a perpetual succession. It is urged 
that by-section 19 of the Interpretation Act, 1889, the 
word “ person” includes a corporation, but this inter- 
pretation is subject to the.context and subject-matter of 
the statute, and we cannot understand how a corpo- 
ration can be aservantof the Crown, although the 
members of the corporation may well be. Section 
124 appears among a number of sections, 123 and 125 
to 129, which deal with the special rights of persons who 
are servants of the Crown..and plainly “refer to natural 


‘persons.only and not to artificial persons. The 
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intention that section 124 shali also refer only to natural 
persons therefore clearly appears. Moreover, the acts 
of the Official Trustee of which complaint is made 
were not done or purported to be done “in the 
execution of his duty as a Servant of the Crown,” for 
in administering these trusts the Official Trustee was 
acting as an ordinary trustee, under section 7 (1) (a) of 
the Official Trustees Act, and not asa servant of the 
Crown. These considerations suffice to dispose of this 
point against the appellant. 

Turning now to the question of limitation, admittedly 
this question is not raised in the pleadings, and was not 
mentioned on behalf of the defendant-appellant until 

‘the twenty-fifth day of the hearing of the suits, when all 
the evidence had been recorded and the arguments of 
counsel had begun. For the plaintiffs-respondents it is 
urged that the point ought not to have been allowed to 
be raised at that stage, and reliance is placed on the 
provisions of Order VIiI, Rule 2, of the Civil Procedure 
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Code, which, so far as it is material, reads as follows : 


“The defendant must raise by his pleading all matters which 
show the suit not to be maintainable . . . . as, for instance, 
limitation, ay 


The: defendant-appellant, on the other hand, relies 
on the provisions of section 3 of the Limitation Act, 
which runs as follows : 


‘* Subject to the provisions .contained in secticns 4 to 25 
(inclusive), every suit instituted . . . . . after the period 
of limitation prescribed therefor by the first schedule shall be 
dismissed, although limitation has not been set:upas a defence.” 


These at first sight seemingly contradictory provi- 
sions are easily reconcilable. Section 3 makes the 
guestion of limitation a material question although not 
’ raised by the parties; but a Court is not bound to raise 
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and decide a question of fact of its own motion. Hence, 
-where the question of limitation is purely one of law 
capable of determination on the facts admitted or proved 
before the Court, the Courtis bound under the provi- 
sions of section 3 to raise the question suo motuand _ 
decide it. [Magqbul Ahmad and others v Pratap Narain 
Singh and others (1).] But where the question of 
limitation raises issues of fact not arising from the © 
plaint, the defendant is bound under Order VII}, Rule 2, 
to raise such question in his written statement; if he 
fails to do so, - thereafter it is within the discretion of 
‘the Court to allow the question to be raised or not. 
[Venkata Narasinha Naidu and-another vy. Bhash- 
yakarlu Naidu and another (2).| The law was briefly | 
stated in this sense in M.S. Chettiar Firmy.S. E. Bholai 
(3). Now, in these suits the question of limitation was 
raised by the facts alleged in the plaints themselves, 
and the Court was therefore bound, under the provisions 
‘of section 3 of the Limitation Act, to decide the question 
on the facts stated in the plaints, at whatever stage of 
the hearing it was raised, or even if it. was not raised at 
all by the parties Lhemselves. - 

Section 3 lays down that every suit instituted after’ 
the period of limitation prescribed therefor by the first 
-schedule shall be dismissed, with a saving clause in 
regard to the provisions of the succeeding sections of 
the Act. Hence the normal periods of limitation are | 
those prescribed by the first schedule, and sections 4 
to 27 provide exceptions to or qualifications of the. 
ordinary provisions of the law. Consequently il is 
necessary, first, to decide what arlicle of the first schedule 


of the Limitation Act is applicable to these suits and to’ 


apply it, and then to see whether sections 4 to 25 of 
the Act contain any exception or qualification which 


(1) (1935) LL.R. 57 All, 242, 250... (2) (1902) LLL.R. 25 Mad, 367, 378. 
(3) (1934) LL.R. 13. Ran, 43, 46, 
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modifies the ordinary law in its application to these 
cases. Itis common ground thatthe article applicable 
is Article 120, and this prescribes a period of limitation 
of six years and lays down that time begins to run when 
the right to sue accrues. Now the plaints set out 
that the cause of action arose in August, 1928, and on 
certain subsequent dates, and the plaints were filed on 
the 3rd-September, 1937. Hence under Article 120 all 
rights of action based upon alleged breaches of trust 
occurring prior 1o the 3rd September, 1931, were prima 
facie barred by limitation. Two such breaches of trust 


are alleged in the plaint, namely, (1) failure to invest the. 


trust funds between August, 1928, and February, 1929, 


and (2) improper investments on mortgage in December, 


1928. The suits,so far as they are based on these 
alleged breaches of trust, were therefore prima facie 
barred by limitation; and, as we have said, the facts 
necessary for this decision are set out in the plaints 
themselves, and the Court was.:therefore bound by 
the provisions of section 3 to decide the question of 
limitation, although it was not raised in the written 
statements of the defendani-appellant. 
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Section 10 of the Limitation Act, however, provides - 


an exception to the ordinary law in the case of breach 
of trust by an express trustee. This section, so far as 
it is material, reads as follows : 


* Notwithstancing anything hereinbefore contained, no suit 
against a person in whom property has become vested in trust for 
any specific purpose, . . . . . for the purpose of following 


inhis . . . . . handssuch property, or the proceeds there- ~ 


of, or for anaccount of such property or proceeds, shall be barred 
by any length of time.’’’ 


Consequently the provisions of section 10 are - 


applicable to an express trust, such as the trusts which 
form the subject-matter of these suits;sand in our 


o~ 
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opinion the provisions of the section are plain and 
scarcely open to misconstruction. The section says 
in terms that when a suit is brought by a beneficiary 
against a trustee of an express trust for an account of 
property which has become vested in the trustee, or 
the proceeds of such property, the suit shall never 
become barred by lapse of time. But the section has 
‘no application toa claim for an account of moneys which 
ought, but for the default of the trustee, to have come 
into his hands, but in actual fact never became vested 
in him. It.does not apply toaclaim for an account 
on the footing of wilful default. Such a claim is liable 
to be barred by limitation, and Article 120 of the First 
Schedule is the article applicable. [New Fleming | 
Spinning & Weaving Co. Ltd. v. Kessowji Naik and 
others '1); Sayad Hussein Miyan Dada Miyan and 
another v. The Collector of Kaira (2); Katta Thola- 
singam Chetty v. Vedachella Aiyah and four (3); 
Shirinbai Dinshaw Chokshiv. Sir Navroji Pestonji Vakil 
(4).] Hence the claim for an account.of the corpus of 
the trust funds which became vested in the defendant- 
appellant falls within the ambit of section 10, and is not 
‘barred by limitation; but. the claim for an account of 
the interest which the appellant ought to have earned 
for the trust funds, but failed to earn, between August, 
1928, and February, 1929, is time-barred under’ 
Article 120. 

The fact that this latter claim is time-barred is, 
however, of no practical importance, for, as we shall 
presently point out, we agree with the learned trial Judge 
that the appellant committed breaches of trust in 
respect of the trust funds, and that the proper way of 
taking an account of the loss which the beneficiaries 


2 (1) (1385) LLRX. 9. Bom. 373, 399. (3) (1917) L.L.R. 41 Mad. 319, 323. 
(2) (1895) 1L.L.R.21 Bom, 257, 264, 267. (4) 37 Bom. L.R. 946, 953, 954, 955, 
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have thereby sustained, under section 23 of the Trusts 
Act, is to take the account on the footing of what the 
trust funds would have earned if they had been 
properly invested immediately after, or within a reason- 
able time after, the funds came into the appellant’s 
hands for re-investment. ; 

Dealing now with the alleged breaches of trust, the 
plaintiffs allege that the Official Trustee mixed up the 
funds with each other and failed to maintain separate 
accounts, 

They say that from the 13th August, 1928, there 
was undue delay on the part of the Official Trustee in 
reinvesting trust funds. What happened to the trust 
funds has been summarized and set out by the learned 
trial Judge ina document designated by him TableI. 
Prior to August, 1928, all the trust moneys save Rs. 500 
from Mrs. Raeburn’s trust and Rs. 6,000 from Rachel 
Raeburn’s second trust had been lent to one Hamadanee 
on the security of immovable property; that is to say, 
the whole of the trust money of Rachel’ Raeburn’s first 
trust, amounting to Rs. 28,750, the whole of the trust 
money of David Raeburn’s trust amounting to Rs. 14,750, 
and Rs. 26,000 (out of a total of Rs. 26,500) of 
Mrs. Raeburn’s trusi fund. These loans by way of cash 


_and securities thus amounted in the aggregate to 


Rs..69,500, and this amount was repaid by Hamadanee 
on the i3th August, 1928. 

Before this investment was paid off, notably in the 
autumn of 1927, Mrs. Raeburn wanted Rs. 5,000 for the 
completion of David Raeburn’s education and the 
Official Trustee advanced this sum out of the Rs. 6,000 
of Rachel Raeburn’s second trust fund. There is no 
doubt at all that the trust funds were improperly mixed 
up with one another, and that Rachel’s second trust fund 
was utilized to discharge a liability properly payable 
out of David's trust.. On the other hand, the moneys 
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cata were not invested upon contributory mortgages, since 
Orstt,, What the Trustee did was not to join with other persons, 
TRUSTEE and * to rob the trustee of the control which is an 
Mrs, essential part of the propriety of the security ”, as was 
RAEBURN. the case in Webb vy. Jonas (1). The trustee’s rights were 


peer not mixed up with those of strangers, but at the same 
Dovey, J. time it is clear that as between the beneficiaries there 
was a failure to keep separate accounts. It has not been 
suggested that any loss was sustained by the beneficiaries 

by reason of these breaches of trust. 

Out cf the moneys repaid by Hamadance, two 
investments , were ultimately made by the Official 

Trustee: (1) Rs. 15,000 lent to U Po Thaung at 

104 per cent on the security of No. 82, Hermitage Road, 
Rangoon, on the 15th December, 1928, and (2) Rs. 41,000 
lent to U Lun at 9 per cent on the security of No. 20/22, 
Golden Valley, Rangoon, on the 20th December. » 

As regards thesé, complaint is made that the — 
investments were in breach of trust. U -Po Thaung, 
died.in July, 1931, since when no interest’ was paid ; 
the defendant-appellant did not file a mortgage suit till 

_ April, 1932 ; the house fell into a ruinous condition ; 
and the Official Trustee ultimately agreed to take over 
the property at the value of Rs. 5,000 only. As- for 
the Golden Valley property, known as Manorama, the 
interest began to fallinto arrearsin 1931. No mortgage 
suit was brought until September, 1935, and the property 
was ultimately bought in for Rs. 24,000. 

‘David Raeburn attained his majority on the 4th 
March, 1930 ; he complains that.he never had any 
information from the Official Trustee, and Rachel 
Raeburn, who came of age on the Ist November, 1928, 

_ makes a similar complaint. The Official Trustee 
contends that Mrs. Raeburn wag “ all along acquainted 
with all the facts.” He does not appear to have 

(1) 39 Ch. 660, 668, 
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specifically pleaded that Mrs. Raeburn was appointed by 
either of her children as their agent after. they had 
‘attained majority. He denies that any consent to 
investments by Rachel Raeburn was required by reason 
of the proviso to section 20 of ‘the Trusts Act, or at all. 
He does not contend that he gave either David or Rachel 
any information with regard to the trust property. | 

It is to be observed that the two investments 
complained of were each made after Rachel Raeburn 
had attained her-majority. 

Now, were these investments properly made, Paige 
regard to the trust instruments and to all. the 
circumstances of the case? The learned trial Judge. 
has most carefully reviewed (pages 21—26 of his” 
. judgment) * the authorities in which the degree of 
prudence to be expected from a trustee has been 
discussed. The advarces were made in December, 
£928, and for ourselves we should have hesitated to view 
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the property nearly ten years later in order to decide | 


whether Mr. Hormasji, who in 1928 was carrying out 
the duties of Official Trustee, made prudent investments 
‘or not. He was obliged to make his decision not upon 
the data which: might decide a private individual, 
however prudent, to advance these moneys, but upon 
the footing that he was doing so as a trustee. So far as 
_Mrs. Raeburn’s trust fund is concerned, his powers of 
investment were expressed in different terms from the 
' powers which he had in relation to the other trusts, 
but he was entitled by the terms of all the trust 
instruments to invest in mortgages of immovable 
property. Adopting the words of Lord Watson in 
Learoyd v. Whiteley (1), - 


“It is the duty of-a trustee to confine himself to the class of 


investments which are pérthitted by the trust, and likewise to a 


__ * See pages 276 to 281 of this report—Ed. 
(1) (1887) 12 Ap. Ca. 727, 733. 
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avoid all investments of that class which are attended with 
hazard.” 

Now, in Backind, by section 8 of the Trustee Act, 
1925, re-enacting an earlier statute, a trustee is protected 
if he lends money on the security of any property on 
which he can properly lend, provided he acts upon the 
report of a person reasonably believed by him to bé 
an able and practical surveyor or valuer instructed and 
employed independently of any owner of the property, 
and that the amount of the loan does not exceed 
two-thirds of the value as stated, and that the loan was 
made under the surveyor’s or valuer’s advice in the 


.geport. This statute is not the law in Burma. If a 
“surveyor or’ valuer is appointed for the purpose of 


enabling a trustee to obtain atrue valuation, the only 
question in -this country is whether in all the 
circumstances of the case the ‘trustee has appointed a 
person whose advice -he can with prudence take into = 
account in arriving at, jhis decision. 

In respect of the Hermitage Road property, 
Mr. Hormasji said that he obtained a certificate from a 
well-known firm in Rangoon, Messrs. Balthazar and Son ; 
it was signed by Mr. Joakim, | theManaging Director, aie 
was in Europe at the time of the trial and was not called 
as a witness. Mr. Hormasji said (p. 390) : 


y used the certificate, for what, it was worth, to check my 
own idea of the value of the property. I applied my mind to it,” 


In. respect of the Golden Valley property he said 
(p. 395) : 


‘| obtained a valuation certificate from T. David. I employed 
T. David by reason of his having been’ Secretary of ,the Golden 
Valley Estate Compiny, Limited, for a large number of years and 
because he would have special knowledge of the value of land in 
that locality, And as regards the building I knew Mr. David fora 
long time as a builder and contractor! and:his vaiues were about 


_ the best that could be had in Rangoon.” 
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‘He was then asked. if he relied solely on Mr. David’ s 
certificate and he said,—_ 


‘‘ No. I inspected the property and applied my own mind to 
the question and I considered the property was an exceptionally 
-good one and:that it was quite safe to advance Rs: 41,000 from a 
trustee’s point of view, having regard to the valuation, with which 
J agreed after anxious consideration.” 


“Messrs. Balthazar’s valuation of No. 82, Hermnifage 
‘Road, was Rs. 29,500, of which Rs. 7,000 was for the 
land and the remainder for the building ; and Mr David's 
‘valuation of the Golden Valley property was Rs. 72,000, 
of which Rs. 30,000 was for the a and the remainder 
for the building. - 

Not only did Mr. Hormasji ee inspect both 
pecperlits but he took with him Mrs. Raeburn ; she 
asked the Court -to believe (p. 82) that she did not know 
‘the object of her visit of inspection to Hermitage Road, 
‘but there is a good deal of evidence to show that she 
‘was extremely anxious, not so much: to get the trust 
moneys invested, but to get them invested in securities 
‘by way of mortgage on immovable property and not in 
Government paper, having regard to the much higher 
tate of interest which this course would: ensure. 

Thus in a letter of the 4th April, 1926, to be found 
jn Exhibit D, dealing with an earlier investment, ‘she 
‘wrote : 


a I do not want it invested in oe paper, the a 
being that the income derived from it being insufficient. i 


Mr. Hormasji says that this was her eile throughout 


She says herself (p. 15) : 
y asked Mr. Hormasi to invest it in immovable properties. ” 


And in one or two; Gases she suggested possible 


investments of this character to which . Mr. Hormasji 
was unwilling to agree. . Mr..: Hormasji ‘says she was 
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anxious that the advance on No. 82, Hermitage Road, 
should be made, and he madea note to that effect in. 
his diary on the 14th December, 1928. . 

There seems to be little doubt that Mr. Hormasji 
was sympathetic to her point of view. Hehad at that 
time abandoned the idea of investing in-Government 
paper and was extremely anxious that the trust monics. 


should be advanced upon the security of immovable 


property with the least possible delay, in order to meet. 
Mrs. Raeburn’s wishes. 

There is evidence that it was Mr. Hormasji who- 
asked a gentleman named Mr. Minus for Balthazar’s 
valuation and that Mrs. Raeburn herself paid for it :. 
Mr. Paget admits that she must be mistaken in thinking’ 
that she did not do so in the face of the books produced 
from Messrs. Balthazar’s themselves. In our opinion it: 
cannot be said that this was a valuation obtained from 
the mortgagor ; Mr. Minus wasa mere go-between ;: 
the Official Trustee asked for this. valuation and saw 
that-he got it. Some objection has been made to the 
choice of Mr. David as valuer of the. Golden Valley: 
property since he was secretary of a company whose 
interest it was-to keep up the*value of properties in this: 
neighbourhood ; but no suggestion has ever been made: 
against the integrity of either Mr. David or Messrs.. 
Balthazar. 

We find ourselves unable to nesta: to the view 
>xpressed in the Court below (p. 38 of the judgment) 
that for the purposes of section 20 of the Trust Act the 
value of the property means what would be obtained at 
a forced sale of it ; it is almost a truism to say that one 
of the disadvantages of a forced sale is that the real: 
value of the property sold is very often not reached ; but 
the risk of a forced sale, though an element to be taken 
into consideration in deciding whether the security is- 
one upon which a trustee imight-wisely advance money,. 
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‘is something which does not and cannot affect the 
-actual value of the property at the time of the advance. 
‘In the present trusts the Official Trustee was 


‘empowered. to invest on mortgages of immovable. 


property or in such other manner as he was by law 
‘allowed. -The law allowed him to invest in first 
mortgages by reason of section 20 (e) of the Trusts Act, 
‘with a proviso therein as to the excess of the value 
over the rhortgage money ; but in our opinion the settlor 


had given him unfettered powers to invest in mortgages 


-of immovable property by mentioning them without 
proviso as to the value of the property. On any other 
“reading of the trust instruments the words “on 
mortgages of immovable property " would appear to be 
_ redundant. At the same time, the proviso’ in-the Act 
. may afford a criterion of what is a reasonable and 
. prudent course to adopt. 

The case of Fry v. Tapson (1) was cited to us. 
“That was a case in which the trustees, at the suggestion 
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-of solicitors, accepted a valuation from a surveyor’ who - 


‘was agent of the mortgagor and acted on that alone ; 
the facts are thus quite dissimilar from ihe facts. here, 
‘and the principles which fhust guide us in this matter 
-are those expressed inthe cases of Ingle.v. Partridge (2) 
and Learoyd v. Whiteley (3). We regret that from 
Mr. Hormasji’s own évidence we are obliged to find 
‘that his decision was reachedas the result of taking into 
-account matters which he should, as a trustee, have 
ignored in estimating the soundness of the security ; 
‘and also as the result of having failed to take into 
account other considerations which ought to have been 
present to his mind. 

A person making an advance upon his own-account 
auipon the security of immovable property may no doubt 

(3) 12-Ap.@a, 927, 80 = 
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be influenced to do so partly by the value of the security — 
itself and partly by his estimate of the solvency and 
character of the borrower. These two factors may 
blend in his mind, as it were, in helping him to arrive at a. 
conclusion; and if the solvency and character of the 
borrower is a factor to which he lends some weight he: 
may be disposed to overlook other tests which he would. 
have made as tothe value of the security itself if that 
factor stood alone. Once having arrived at a decision 
to make the desired advance, he feels he has acted with 
prudence and care and is prepared to justify his: 
action accordingly. . Such, we think, is Mr. Hormasji’s. 
position. Buta trustee may not blend these consi- 
derations together. He must not allow the character or 
solvency ofthe borrower to weigh with him so as. to 
make his advance, in effect, an advance not upon the 
security offered, but upon a. consideration of other - 
matters which seem to make it’safe not to rely upon the 
security alone. We respectfully agree in this connexion 
with the views expressed by Kekewich J. and upheld 
by the Court of Appeal in In re Somer set, Somerset.v. 
Earl Poulett (1). 

In neither of the two cases in which these Sues 
were made would the rent fo be obtained from the 
property cover the interest to be paidon the mortgage. 
The rent of No. 82, Hermitage Road, has been estimated 
at Rs. 100 per month and the learned. Advocate-General 
did not suggest that it would exceed that figure: 
Mr. Rennick (called: for the plaintiffs) put it at Rs. 80. 


But the interest on. Rs. 15,000 advanced at 104 per 


cent would be Rs. 1,575 per annum. | 

As regards Golden Valley, the highest rent suggested 
was Rs. 270 per month. The interest on Rs. 41,000 at 
9.per cent is Rs. 3,690 or Rs. 307-8-0 per month. 


(1): (1894) 4 Ch. 231, 247, 248, — 
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Now Mr. Hormasji in giving evidence named Rs. 100. 
as a fair rent for the Hermitage Road ee He 
was then asked (p. 465), 


“ But even that could not have: been sufficient to cover the 
interest on that loan.” ~ 


His answer was, 


‘_ “ That is why I took care to see that the man had other means, 
The man was getting a pension of Rs. 450 or so. He was an 
Executive Engineer in the Public Works Department.” 


At that time the Corporation assessment was only 
Rs.. 80 ; but the Official Trustee never inquired. It is 
perfectly true that he insisted that he was satisfied that 
the property was, in his opinion, reinforced by ‘that 
expressed in the valuation certificate, a good security 
for an advance of Rs. 15,000. But his answers show 
that in considering whether it was safe to make the 
advance he was not taking into account the rental value, 
but substituting for it a factor which (though it might 
have been of weight in determining whether he would 
make an advance on his own account) should have 
been rigorously excluded from his mind when consider- 
- ing the value of = security from the point of view of 
a trustee. 

There was evidence which impressed the fone 
ial Judge that this property was of rather an unusual 
character in that it was a new house built by a pensioned 
official for his own occupation in a rather remote spot 
down along lane, not easily reached by vehicles, and not 
possessing much attraction to the average prospective 
tenant. Mr. Paget argues with some force that the 
Official Trustee should -have taken into account the 
possible death of the pensioner and the consequent 
_ cessation of his pension and the risk of not getting a 
tenant for the property. -In fact, he did die about two 
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anda half years later, and no tenant could be obtained. 


And we are obliged to say that in our opinion the 
Official Trustee did not act with reasonable prudence 
in this matter and was guilty of a breach of trust. 

In connection with the Golden Valley property, 
Mr, Hormasji appears to have allowed similar considera- | 
tions to be present to his mind before reaching the 
decision to advance Rs. 41,000. On page 456 he was 
asked if he gscertamied what the assessment was. His 
reply was, . 


inlet ‘No. Because the owner was living there and the property. 
itself was worth sufficient to lead me to advance Rs. 41,000 on it, 


' It left an ample margin and the man had means of paying inter Bat 


regularly. So I may not have paid any attention to the 
assessment,”’ : 

aghe 
When pressed that the sums due as_ interest could 


never be got out of. the rent, he.-said. he had enquired 


and ascertained that U Lun had a good income from 

paddy lands and that he. was the owner of a newspaper. 
and a press. The learned Judge then asked if witness 

took U Lun’s personal position into consideration and 

he replied, 


“ Only with regard to the possibility of his paying interest 
regularly. It was important, from my point of view, that the 
beneficiary should receive interest regularly and I satisfied myself 
that there would be -no difficulty in getting the interest. Quite © 
apart from that, the property was worth more than was sufficient 
to guarantee the recovery of the money advanced on it.” : 


Weare in agreement with the learned trial Judge 
that this was an improper investment for a trustee to 
make. 

There is a further consideration with or ” dyes 
two advances. 

It isto be noted that if the valuation of Rs. 29,500 
in respect of. the Hermitage Road property was correct 


1940] - RANGOON LAW REPORTS. 


one would hardly expect the trustee to agree that a 
rent of Rs. 1,200 per annum would be a fair one for the 
property. It would give a bare four per cent, and at 
‘that time securities in Government loans were yielding 
a greater return than 4 per cent. Inthe same way, the 


valuation of Rs. 72,000 for the Golden Valley property, 


if Rs. 250 a month was a “ decent assessment ”’, to use 
Mr. Hormasji’s words, would only yield a similar return. 
‘The fact that the rents which he now recognizes to be 
fair are only 4 per cent on the valuations which he 
‘received should certainly have made him suspicious of 
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the latter. The Official Trustee was being offered — 


104 per cent and 9 per cent respectively for his advances. 


It must not be forgotten that the advances were made’ 


at a time when several prospective securities had been 


deemed inadequate ; Mrs. Raeburn was pressing, and 


the Official Trustee himself must have been anxious to 
surmount any difficulties which were capable of being 
surmounted. We think he allowed himself to believe 
he was justified in accepting these securities when 
greater prudence would have caused him to decline 
them. 


We find no evidence in support of the contention . 


‘that Mrs. Raeburn was in any way empowered to give 
the consent which should have been obtained from her 
daughter Rachel Raeburn before either of these 
advances were made, having regard to the proviso to 
section 20 of the Trusts Act. Inasmuch as the Official 
‘Trustee mixed up the trust funds indiscriminately, and 
that part of the advances so made, and indeed a large 
part of them, were made out of the fund of Rachel 
Raeburn’s first trust, we agree that this constitutes a 
further breach of trust on his part. David Raeburn, 


however, waS a minor at the time of these advances 


and we cannot accept the view that his consent was 
required by anything in section 20 of the Act, or that 
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' his mother’s consent should have been obtained expressly 


on his behalf. As regards Mrs, Raeburn, she gave her 
own consent, but this in no way protects the Official. 
Trustee, having regard to the fact that we hold that the 
investments ought not to have been made at all. 

__,With great respect to the learned trial Judge, the 
test nade by him in arriving at what would have been 
a fair advance on these securities seem to us to be based. 


_on precarious data. He has capitalized the rental at. 


eight per cent, but the figure is an arbitrary one and the 
evidence on the matter was very scanty. Mr. Cowasjee 
suggested six per cent, whether net or gross is not. 
directly apparent from his evidence, and Mr. Hormasji 
was disinclined to view the matter from this standpoint 
at all. In our opinion, it is enough to say here that on 
the Official Trustee’s own showing he did not act as.a. 
prudent trustee should do, but took into account. 
personal considerations when estimating the capacity of 
the borrower to pay interest, and having done that he: 
failed to apply his mind to the question of whether @ 
tenant could reasonably be obtained for these properties. 
in the event of the mortgagors ceasing to occupy them, _ 
and whether, if so, the rent would cover the mortgage 
interest. He allowed himself to be influenced by the 
standards which are generally present to a lender 
making an advance upon his own account, rather thar 
by the stricter considerations which should have beer 
present to his mind as.a trustee. 
We repeat that in our view both these investments: 
were clearly made in breach of trust. 
- But the appellant has relied on the doctrine of 
acquiescence, It has been said on his behalf, although: 
somewhat tentatively, that (following the wording of 


section 23 of the Trusts Act) the beneficiaries, being 


competent to contract, have concurred in the breaches: 


_ of trust .or “subsequently acquiesced therein, with full 
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knowledge of the facts of the case and of their rights as 
against the trustee. Weare only concerned, in regard 
to this point, with the breaches of trust by improper 
investments in December, 1928, for all the loss to the 
beneficiaries was thereby sustained. At that time David 
was a minor, and therefore he could not concur in 
. thése investments, and there is no evidence that Rachel 
was even aware of them. As regards Mrs. Raeburn, 
there is evidence that she was taken to inspect the 
properties before money was lent on them and that she 
concurred in the investments ; but clearly she did not 
have full knowledge of the facts, for she was not 
informed that the rent which could be obtained from 
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these properties was insufficient to pay the interest . 


which she expected to get on the loans : the Official 
Trustee himself did not care to make the very obvious 
enquiry which would have made him aware of this 
fact. The same consideration applies to subsequent 
acquiescence. There isno evidence on which it could 


be held that either David or Rachel acquiesced. It is’ 


said that their mother acted as their agent in this 
maiter, but such evidence as there is shows that she 
assumed the character of agent without their knowledge 
or consent and she was certainly not authorized by them 
to acquiesce in any breach of trust. Furthermore, ‘so 
far as subsequent acquiescence by Mrs. Raeburn is 
concerned, it is clear, as we have said, that whatever 
she may have done she did with incomplete knowledge 
of the facts. ; 

As regards the relief to which the respondents are 
entitled, it has been suggested on behalf of the appel- 
lani that, as we have found that the breaches of trust 
_ consisted in advancing sums in excess of what ought to 
have been advanced cu what otherwise were proper 


securities, we ought to order the account to be taken - 


. On the “footing that ‘the ‘securities shall be deemed 
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1939 authorized investments for the smaller sams which might 
Oretnaz, Properly have been lent and the appellant held liable 
Trustee to make good only the sums advanced in excess thereof 
MRs with interest. _This.is an application of section 9 of the 
RA=BYEN. English Trustee Act, 1925; and there is no similar 
ee provision in the Trusts Act of 1882, which is the law in 
Dunxiey, J. this-country. Section 23 of the Trusts Act enacts that 
where the trustee commits a breach of trust he is liable 

. to make good the loss which the trust property or the 
beneficiary has thereby sustained. We therefore have 
to estimate the loss to the trust funds or the beneficiaries 
by these improper investments, and in connection with . 

«this matter the cardinal facts are that the trust funds 

. have almost entirely disappeared and the beneficiaries 

have not for several years past received any income from 

them. We are in entire agreement with the reasons 

~ which the learned trial Judge has set out:at such length 

in his judgment (pages 85—96)-for holding that the best 

and most practical-method of estimating these losses is 

by treating these investments as though they had never 

_been made.* The appellant can hardly complain that 

he is thefeby compelled to take over the two properties 

for itis still asserted on his behalf that the properties 

‘are even now worth more than the sums which were 
respectively lent on them. Consequently we respectfully 

agree with the learned trial Judge in ordering that the 
account shall be taken on the footing that the appellant 

shall take over the securities and shall replace the 

corpus of the trust funds and shall pay interest thereon 

to the respondents from a reasonable date after the funds 

came into his hands for reinvestment at the rate which 

the funds would have earned if they had been invested 
in Government securities, less the amounts which the - 
respondents have actually received. The learned Judge 

has made all these elaborate calculations himself, and if 


” * See pages 282 to 284 of this report—Ed. 
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his calculations had been a matter in dispute we should 
have felt that the task involved in adjudicating on this 
_ question of accounts was beyond our powers, and 
should have been constrained to refer the matter to the 
Official Referee of the Court for his decision. But we 
are happy to be informed that the parties accept the 
correctness of the learned Judge’s calculations, except 
in the following particulars : 

(1) A sum of Rs, 364-11 to be deducted from the 
sum of Rs. 1,465-2-4 mentioned on page 100 of the 
judgment. : 

(2) On page 97 of the judgment, the correct figure 
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for David’s trust is Rs. 2,847-13-2 and wot Rs. 3;578-0-6, es 
and the correct figure for Rachel’s first trust is . 


Rs. 8,397-6-9 and not Rs. 7,667-3-5.. 

(3) On page 106 of the judgment, an additional 
sum of Rs. 1,463-8 has been paid by the appellant to 
_Mrs. Raeburn, in addition to the sum of Rs. 1,817-5 
mentioned in the judgment, and the appellant must be 
‘given credit as against Mrs. Raeburn for this additional 
sum. 

Learned counsel for all parties agree to thest correc- 
‘tions in the calculations made by the learned trial 
Judge, and therefore they must now be made, in view 
of the observations made. by the learned Judge (page 96 
of the judgment). The decrees will’ be amended 
accordingly. 

We are in agreement with the tere trial Judge 


that the Official Trustee should be removed from the ~ 


trusts.* Two of. the beneficiaries are resident in 


Europe and Mrs. Raeburn has declared that she also 


desires to reside there.. No good reason can be found 
for continuing to have these trust funds administered 
by the Official Trustee in Rangoon, and in the light. of 


‘what has happened it would obviously be-impossible 





* See pages 284 to 286 of this report—Ed. 
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for the beneficiaries to have in future any confidence in 
his administration of the trusts. In our opinion, the 
costs of the application for the appointment of a new 
trustee. ought to. be determined at the time of the 
application. We share the learned Judge’s view that 
these are trusts which might suitably be administered 
by the Public Trustee'in England. © 

Accordingly, the appeals fail and the judgments and 
decrees of the trial Court are confirmed, subject to the 
amendments of the decrees mentioned above. But the 
costs of the suits, ordered by the learned trial Judge in 
his two judgments and his order of 19th August, 1938, 


~ will be varied in the light of our present judgment, and 


on this subject it is Deesnsaly to enter into some 
detail. 

With regard to costs, the learned Judge first allowed 
costs ad valorem on the amount actually recovered, 
and then.in addition he allowed (in our opinion rightly) 


_a special advocate’s fee. In our opinion, since 


the matters arising out of the three trusts were_ 
substantially the same and all the suits were heard - 
together, he should, however, have allowed one set 
of costs for the three cases together in fixing the special 
advocate’s fee. The costs actually fixed on this score . 
were prodigious. s 

In respect: of 24 full working. days, the aeueiat 
fee was fixed at forty-six gold mohurs a day, based 
on sixteen gold mohurs in Mrs.. Raeburn’s suit, 
eighteen in Miss Rachel Raeburn’s and twelve in 
David Raeburn’s. For the two days, 17th August and 
19th August, the learned Judge allowed seventy-five gold 
mohurs, and a further fifteen gold mohurs for hearing 
judgment ona point of limitation on the 7th November: 
sixty gold mohurs were allowed for: the hearing on 
the 9th November, .twenty-one gold mohurs for. the 
7th: July; and: twenty- four els mohurs for hearing final — 
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judgment. In our opinion, this: scale cannot be 
justified. , 

We fix the advocate’s special fee for the plaintiffs at 
twenty gold mohurs per day for twenty-five full ‘days. 
‘This includes the twenty-four days mentioned by the 
learned trial Judge and also the 9th November ; four 
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half days at ten gold mchurs each must be added ; they punkey,-J 


are the 7th July, the 17th August, the 19th August and 
the 22nd November. This makes 27 days, and judg- 
ment on limitation is part of the hearing ‘and may 
be reckoned at half a day. The total is thus 550 gold 
mchurs, which is Rs. 9,350, and with the sum of 
Rs. 2,132 ad valorem costs makes the total advocate’s fee 
Rs. 11,482. We think this is ample. 

With regard to the special fee for the defendants, 
‘we think this should be fixed now. in case it should 
prove necessary to fix it as the result of any subsequent 
appeal. From the Judge’s notes and from reading the 
‘evidence it is apparent that much time was wasted by 
Mr. Munshi, and in our opinion the special fee for the 


defendants should not exceed a fee of twenty gold 


mohurs for twenty-four days. This makes Rs. 8,160, or 
Rs. 10,292 including the ad valorem fee. There must 
‘be no special fee for the junior, but the ad valorem fee 
for the junior must-be allowed at the usual two-thirds 
tate. ee 

Then avery large sum was awarded to Mrs. Raeburn 
under the head of subsistence allowance. In our 
opinion, there was no satisfactory evidence upon which 
‘the finding of fact that she was normally resident 
in Europe at the time of filing the suit could be based. 
Itis true that there is a letter written in September 
1927, in which her London solicitors express to the 
Official Trustee the view that “she is now . almost 
entirely resident in Europe”, but within three . months 
of that date she came to Burma and remained here for 
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four years and five months. She had lived permanently 
in Rangoon till some time after her husband’s death in 


- 1913. She visited England with her children in 


1915-16, and was in England from 1919—21 After 
revisiting. Burma for a short period she again returned. 


‘to,Rangoon from Europe in November, 1922, and lived 


here just over two years.’ Then she was in England for 
nearly three years and in Burma from November 1927 
to April 1932. She returned to Europe and for a time _ 
took the lease of premises in England, and_ returned to 
Burma in February, 1936, a year before the present: 


suits were filed. In 1936 she filed a suit in Burma. 
' ~which was quite independent of the present suit. and 


was against her brother (see her own evidence p. 92). 
It is admitted that she is stillin Burma at the end of 
1939, seven months after final judgment was delivered. 
in the lower Court. She has no residence now in. 
Europe ; her children are there, it is true, but it certainly 
cannot be said that she came over ‘here to be a witness 
in a suit not filed till twelve. months after her arrival. 
No question of giving evidence can have been present 
to her mind when she last left Europe for Burma, and. 
she is not within the rules of procedure of the Original 
Side of this Court, which permit of the grant of 
subsistence and travelling allowance to a party only 
when he is called as a witness, except to the extent that 
she actuaily gave evidence on four days prior to 
the Vacation in 1938 and was required by the trial 
Judge to be present on a day after the Vacation. 
Under Rules 139 and 140A of the Original Side Rules. 
of Procedure, she is thus entitled to payment for five 
days, her: allowance being that of a female witness. 
calculated at Rs. 10 per diem, or Rs. 50 in all, The 
learned advocate for the respondents. agreed that there 
was nothing to justify the special rate allowed of Rs. 16 
a day; he asked for a subsistence allowance at the 
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lower rate over the Vacation, but the witness was 
resident in Rangoon at that time and was not being 
detained by the Court in any way. Moreover, with 
respect, we do not think that there was any need 
for the learned Judge to decide that she must: remain 
over the Vacation merely because he wished to defer 
his judgment on the point of limitation, or to mulct the 


appellants in the resultant costs. His order was made = 
suo motu and not on the application of any party. Any, 


further questions could have been put to her before the 
Vacation, subject to the issue on limitation being left 
over. We order Rs. 50 and no more to be paid 
to Mrs. Raeburn as her subsistence allowance as a 
witness, and nothing as her travelling allowance. The 
allowances granted to her, amounting to Rs. 5,712, are, 
we consider, extravagantly out of proportion to the 
realities of the situation. She is not entitled in the 
circumstances to an allowance to cover the cost of her 
subsistence as from the 1st April, 1938.. She was allowed 
eighty days’ subsistence allowance by the order of the 
19th August, 1938, (at p. 6), and a further 145 days in 
_ the final judgment (at p. 125), apart from her expenses 
for the double journey between London and Rangoon. 
It is to be observed that she gave evidence on no more 
than four days and complained in an affidavit that she 
was harassed by needless cross-examination, a complaint 
with which we are in some sympathy. We are by no 
means sure that if she had been ordinarily resident in 
Europe (which in our opinion she was not) her 
evidence might not well have been taken on commission. 
The main dispute in the suits has been as to the 
propriety of the two investments in respect of the 
Hermitage Road and Golden Valley properties, and on 
these issues Mrs. Raeburn in the nature of things could 
have comparatively little to say. This lady has been 
awarded the expenses of all her board and lodging (and 
23 
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more besides) for over nine. months when the passages 
are, taken, into. consideration, She cannot be allowed 
to live for such a period at the expense of the Official 
Trustee merely because shit came here from Europe 
in 1936. 

Mr. Friedlander was, regarded as an expert afiiiaas 
for the, plaintiffs. On his account a qualifying fee of 


. Rs. 100 and. an allowance for the actual, period of three 


days during which he was in the witness-box at the 
rate of Rs. 16. per day are allowed. What is described 
as an all-i in fee of Rs, 350 must be deleted. If he was 


‘required to assist counsel, for the plaintiffs allowance 
for such assistance is. made in calculating the advocate’s 


costs. 

In our opinion, a question of principle was involved 
with regard, to the orders for costs. In the result 
the costs awarded have been reduced bya very large 
sum, The costs of the appeals. must be reviewed by, 


‘the iasins Master, and such part of them as 1s 


are 


awarded. in davon of the anpetlane, the be ee being 


awarded to.the respondents. We fixa special advocate’s 
fee. to, the leader of twenty-five gold mohurs a day i in 
the combined appeals in addition to the ad valorem 


costs, regard being had to. the ‘periods of time in which, 
the. question of costs was argued before us. ae 
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Before Sir Ernest H..,Goodman:Roberts, Kt., Chief Justice, 
Mr. Justice Mya Bu, and Mr. Justice. Dunkley. 


IN THE MATTER OF MAUNG. PYU: anp OTHERS.* 


Certiorari, writ of—Power to issue, when exercise by H2gh Court—Pe1forman-e: 
of judicial acts.by the Executive—Arbitrary, or illegai actions—Pratection of 
vighis of subjects—No other certain and. sufficient remedy—Tenancy Act 

- (X.of 1939), ss..14, 15, 19—Powers of Rent Settlement Officer—Substitution 

of new contracts for landlord. and tenant—Enquiry as to fair. rent— 

Disregard of provistons of law—No relief uuder any enactment—Govern- 
ment of Burma -Act,s. 145 (1)—High Court, the King’s .Cou1t—Inkerent 
power to issue writs—Historical grounds—India Act XI-of 1923. 

Wherever any: person or bodyof persons-is invested with legal.autherity to 
determine questions affecting the rights of subjects and has the duty in 
exercising. that authority to act judicially—using that term: in a.wide sense—he 
or they;are subject,to the controlling jurisdiction of the High Court of Justice 


exercised in the writ of certiorari. In such cases the High Court does not act, 


as a Court of appeal, but it exercises its power to-prevent' arbitrary or illegal 
actions: or. usurpation,or mistaken: assumption of jurisdiction or declining of 
proper, jurisdiction on the part of the authority resulting ininjury for which 
there is no other certain and sufficient remedy. | : 

The King-v; The Board of: Education, (1910) 2 K.B. 165; The Kingv. 
Elestricsty: Commissioners, (1924) 1 K.B. 171; The King v. Woodhouse, (1906) 
2 K.B. 501 ;, The Queen v. Local Government Board, 10 Q.B.D. 309, followed. 

The King v. London County Council, (1931) 2 K.B. 215; The King v. North 
Worcestershire: Assessment Committee, (1929) 2-K.B. 397, referred to. ‘ 

Sections 14; 15‘ and 19: of: the Tenancy. Act confer power on the Rent 
Settlement Officer: to restrict:the free right of contract.in regard to the.rent of 
agricultural land, to cancel or render void the contract’ entered into between 2 
landlord’and his tenant, and without their- consent to substitute therefor:an 
entirely new contract, and heis: directed-to. determine, the terms.of.this new 
contract.aiter an.enquiry. in the-nature of a judicial enquiry. 

If the officer disregards the provisions of the Actas to the enquiry he is 
bound to make in: order to. determine: the. fair rent for every tenancy,.and 
adopts an arbitrary;or: illegal method in arriving at-his. conclusions, the High 
Court will by.issue of a writ of certiorari call for the proceedings of the officer 
and quash them, Neither the Tenancy Act nor any other enactment affords 
any: relief or remedy to persons-who are deprived of their: property. in.this 
manner, Section 145 (1) ofthe Gevernment of Burma Act enacts that no 
person shall be deprived of his propeity save by the authority of law. 

The High Court is the King’s Court with general‘ juriscliction throughout 
Burma, and therefore it must. have-inherent. power to issue the. King’s. writs 
unless that power has been taken away by His Majesty by express terms. 


* Civil Misc. Nos, 258, 259, 261,264, 269, 270 of 1939, 


1940 


' Van. 23. . 


326. 


1940 


IN THE 
MATTER. OF 


Mavune Pyv. 


RANGOON LAW REPORTS. [1940 


There is nothing in the Lettérs Patent which in terms deprives this Court of 
the power to issue the high prerogative writs. Ja 

In re Abdul Bari Chowdhury v, Commissioner of Income-tax, Bu, ma, 1.L.R, 
9 Ran. 281; Bishop: of Sodor and Man v. Earl of Derby,2 Ves. Sen. 337 ; 
Colonial Bank of Australasia vy. Willan, 5 P.C. App. 417-; Eleko v. Officer, 
Government of Nigeria, (1928) A.C. 459; Mostyn v. Fubrieas. 1 Cowp. ce 
Peacock v. Beil, 1 Wms. Saund. 73, referred to. 

The High Courts in the Presidency Towns: of India possess the PONS to 
issue the writ of certiorari. 

Besant v. Advocate-General of Madras, ..L.R. 43 Mad, 146, referred to. 


Historically the High Court at Fort! William in Bengal, ‘and its predecessor 
the Supreme Court, had authority to issue the high prérogative writs in British 
Burma, and this High Court succeeds to such authority. This view is further 
confirmed by India Act XI of 1923, 


. There was a preliminary argument as to whether 
the High Court had power to issue a writ of certiorari. 


Clark (with him P, K. Basu) for the applicants. 
Sec. 145 of the Government of Burma Act enacts 
that.no person shall be deprived of his property save 
by authority of law. The action of the Rent Settlement 
Officer has deprived the applicants of their property, 
viz. the right to receive fair rents from their tenants. 
Sec. 15 of the Tenancy Act requires an Officer to 
hold a separate inquiry in the case of each tenancy and 
to come to a judicial finding as to the fair rent payable 
in respect of each tenancy after taking into account the 
several matters specified in the section. No inquiry of 
any. sort was made and the rent was fixed by a rule of © 
thumb, as it were, for a whole area. 

The nature of the writ of certiorari is explained in 
Halsbury’s Laws of England, Vol. 9, p.. 838. It is 
issued by a. superior Court to an inferior Court, and 
is intended. for the protection of the. rights of a 
subject. Short & Mellor’s Crown Practice, second 
Edition, p. 14, cited in P. Venkatratnam v. Secretary 
of State for India (1). eT. 

~ The Rent Settlement Officer is not a ‘ Court”, but 


he exercises judicial functions, and must act within the 





(1) LL.R. 53 Mad. 979, 986. 
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law. He is not agting as a mere ministerial officer. 
The King v. Woodhouse (1); The King v. Board of 
Education (2); Board of Education v. Rice (3) ; The 
King v. Electricity Commissioners (4). 

The High Court. is the King’s Court under Letters 
Patent issued by His Majesty. It must have inherent 
jurisdiction to issue all prerogative writs. If any person 
attempts to exercise powers beyond those given to him 
by the Act the High Court would not be chary of 
exercising its powers of intervention to see that justice 
is done. The King v. North Assessment Committee. 
Ex parte Hadley (5); The King v. The London County 
Council. Ex parte The Entertainments Protection 
Association Ltd. (6). . 


[RoBerts, C.J. If s. 145 of the Government of 
Burma Act has any sanction behind it the Court must 
necessarily have power to enforce it. ] 


Yes. Moreover the Court’s power can only be taken 
away by express words, and the Courts. must strain 
themselves to assume jurisdiction wherever possible in 
order to prevent injustice being done. 

The writ of certiorari is not a procedural writ ; it is 
a common law writ to issue which this Court has juris- 
diction in virtue of powers inherited from the Calcutia 
High Court. The High Court is a superior Court and 
a Court of Record. See In re Ma Myav. Ma Thein 
(7). In Besant v. Advocate-General, Madras (8) their 
Lordships of the Privy Council have held that the 
High Courts in the three Presidency Towns had power 
to issue the writ of certiorari. . 


(1) (1906) 2 K.R. 501, 504. - (5) (1929) 2 K,B. 397. 
(2) (1910) 2 K.B. 1€5, 178, : (6) (1931) 2K.B. 215. | 
(3) (4911) A.C. 179, 182, - (7) LL.R. 4 Ran. 313. 


_ (4) (1924) 1 KB. 471, 208, (8) I.L.R. 43 Mad. 146, 159... 
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‘igh Court exercised jurisdiction in 
Burma at least till 1900. It is possible that an appli- 
cant. could ‘have applied in the olden days to the 
Calcutta High Court in its Extraordinary Jurisdiction 
to issue a writ to a subordinate Court in Burma. If 
such a power had once existed it cannot be taken away 
except by express words. It must have become vested 
inthe present High Court when it was constituted. 
The Letters Patent of the High Court refer to writs. 
and other mandatory processes and these words must. 
necessarily have some meaning. __ 

‘. The history relating to the establishment of the 
Rangoon High Court also supports the view that this 
Court has inherited such jurisdiction. S. 21 of Act: 
XXI of 1863 showed how the law as administered in 
Calcutta was specially made applicable in Burma. 
Under s. 22 the Calcutta High Court exercised direct 
superintendence over the Recorder’s Court at Rangoon. 
This Act was followed by Act VII of 1872, under ~ 
which questions could be referred to the Calcutta High 
Court for decision. Then came Act XVII of 1875 and 
Act XI of 1889, s. 4 of which was on the same lines as 
s. 13 of the Burma Laws Act of 1898. By Act VI of 
1900 the Chief-Court of Lower Burma was constituted, 
but there was no lenger any reference to Calcutta» 
The High Court was constituted in 1922 as a King’s 
Court with an Original Jurisdiction and the power to 
issue writs must be deemed to have been revived. 

The Charter of 1774 of the Supreme Court at 
Calcutta, by clause 4, empowered that Court to exercise 
the same jurisdiction as the Court of the King’s Bench 
in England, and by s. 20 of the Government of India 





- "The Calcutta # 


_ Act of 1800 the power and authority of the Supreme 


Court was to extend to any further territory acquired by 
the Company. The High Courts Act of 1861 preserved 
all. these old powers, and: when. the Government 
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of India Act of 1915 was passéd répealing these old 
Acts the existing powers of the High Court were not 
taken away. Part-of Lower Burma was annexed in 
1826, and became subject to the presidency of Fort 
William in Bengal, and by virtue 6f the Government 
of India Act of 1800 the authority of the Suprenie 
Court must have éxtendéed over Burma: This» powet 
must now be inheréfit in some Court. 

Even otherwise, this High Court, in the exercise of 
its extraordinary original jurisdiction, must apply the 
principles of English law as. principles of equity, justicé 
and good conscience. See Wagheld Rdjsanji v. 
Shekh Masludin (1). In re Mansergh (2) a writ was 
issued in respect of the proceedings of a Court Martial. 
In Colonial Bank of Australasia & John Turner v. 
Robert Willan (3\; and Eshugbayi Eleko v. Officer 
Administering the Government of Nigeria and another 
(4) the Colonial Courts assumed that they had power 
to issue writs of habeas corpus and certiorari. 
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As there is no other Court which can set matters 


right the applications are made to this Court. See 
In re Abdul Bari Chowdhury vy. Commissioner of 
Income-tax, Burma (5). 


The amendment to s. 45 of the Specific Relief Act | 


in 1922 shows that the High Court had power to issue 
prerogative writs. Sees. 50 thereof. The High Court 
has full jurisdiction over the whole of Burma, but as 
respects suits this jurisdiction has been curtailed by the 
Letters Patent ; the extraordinary jurisdiction, however, 
extends throughout Burma. Prima facie every matter 
must be deemed to be within the jurisdiction of the 
Court. Halsbury, Vol. 8, p. 533; In re National 
Carbon Company, AOONEOT EES (6) ; an objection to 





(a) LL.R, 11 Bom, ‘551. 561. a) (1928) A.C. 459, 
* (2). (1861) 30. LJ. Rep: (Q.B.)'296.. (5) LE:R.9 Ran. 281, 294. 


(3) 5 P.C, App. 417: - > (6) ELLR. 61 Cal. 450, 459, 
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the jurisdiction of a superior Court must show what 
other Court has jurisdiction. Bishop of Sodor & Man 
v. Earl of Derby (1); Peacock v. Bell & Kendall (2). 

In the following cases the writ was issued in respect 
of a matter arising outside the ordinary original 
jurisdiction of the High Court ; Thirumala Chettiar 
v. Chellam Pillai (3) ; Y. Mahabaleswarappa v. S. Rama- 
chandra Row (4); Indumati Debi v. Bengal Court of 
Wards (5). ; 

Thein Maung (Advocate-General) for the Crown. 
The writ of certiorari was issued by the Court of Queen’s 


- Bench not because it was a Court of Record or a 


superior Court, but because it was a Court in which 
the Queen sat. The High Courts of Calcutta, Madras 
and Bombay had the same powers because these 
powers were expressly given to them, and they were 
continued .by the Government of India Acts. The 
Rangoon High Court has not inherited any such 
powers. 

. The decision 'in P. Venkatratnam v. Secretary of 
State for India, ante, shows that in theory at least the 
Sovereign was sitting in the Court, and therefore it had 
universal jurisdiction. Besant v. Advocate-General 
emphasized the fact that the High Court inherited 
these powers not because they were superior Court or 
Courts of Record but because such powers had expressly 
been preserved for them. See also Halsbury, Vol. 8, 
580n, 720. Before the passing of the Judicature Acts 
it was only the Court of the Queen’s Bench that. had 
this power; but the Judicature Act of - 1873 vested 
this power in the High Court. The Administration of : 
Justice Act of 1938 has now made the issue of these 
prerogative writs a matter of statute. 





" (1) 2 Ves, Sen. 337, 357 ; 28 E.R. 229, (3) ILL.R,57 Mad.791. 
_. (2) 1 Wins. Saund. 73 ; 85 ER.87. (4) LLAR, (1937) Mad. 132, 
(5) LL.R [1938] 1 Cal. 476. 
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It is possible that in view of s. 20 of the Government 
of India Act of 1800 the Calcutta High Court might 
have had the power to issue a writ in Burma prior to 
1900. 


[Roperts, C.J." If that be so, what has happened 
to the right of the subject ?] : 


As soon as-the Courts in Burma ceased to be. 


subordinate to.the Calcutta High Court the jurisdiction. 


of the Calcutta High Court disappeared. The question. 
of jurisdiction and. the question of what law is to be 
administered: are two different things. S. 20 of the 
Government of India Act gave the Calcutta High Court 
a certain jurisdiction ; it did not confer any right on 
the subject. S. 106 of the Government of .India Act, 
now repealed, said that the High Court shall have such 
jurisdiction as is given to them by the Letters Patent. 
S. 13 (2) of the Burma Laws Act is not relevant. 

The Letters Patent, in the preamble, points out that 
long before 1922 Burma ceased to be within the juris- 
diction of the Caicutta High Court ; such jurisdiction 
must have ceased in 1900. The Letters Patent also 
does not contain any saving in respect of any powers 
that this High Court might have inherited from other 
High Courts. The Rangoon High Court was consti- 
tuted under s. 113 of the Government of India Act, 
1915, andits powers are to be derived from the Letters 
Patent. A High Court newly established under a 
' separate Charter cannot assume that it has inherited 
certain powers from another High Court ; the various 
Courts Acts which were cited on behalf of the appellant 
cannot confer any jurisdiction ona High Court that 
was constituted later. 

The Rangoon High Court cannot be said to have 
succeeded to the Calcutta High Court; if it couid have 
derived any powers from any. other Court at all it could 
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have doné so ftom the late Chief ‘Coutt. The Chief 
Court had no extraordinary original jurisdiction. And 
no power could have remaitied in abeyance from. 1900 


_to 1922 for this High Court to appropriate when 


constituted. It is a case in which the. power has 
reverted to. His Majesty, and it may be that the subject 
has a right to petition the King for a writ of this nature. 
The subject 3 is also not without a remedy because s. 48 
of the Tenancy Act provides for appeals. 

S. 56 of the Specific Relief Act cannot be of any 
help because s. 45 of the Act was atnended after the . 


“Rangoon High Court was constituted. 


[At the conclusion of the argument the Bench 
expressed the opinion that the High Court had power 
to issue writs of certiorari and the hearing on the merits 
was adjourned to a later date.] 


Thein, Maung (Advocate-General) for the Crown. 
Even if the High Court has jurisdiction it will interfere 
only if.the subordinate Court has exceéded its jurisdic- 
tion, or has acted without jurisdiction, ot has: acted 
contrary to law and if substantial injury has been 
caused. A wril of certiorari will not,be issued because 
of a wrong decision. Facts, however erroneously 
found, are not a ground for interférence. Evidence by 
affidavit cannot be given to show error or to add to 
evidence on the record. The Rent Settlement Officers 
have proceeded in accordance with ss. 14.and 15 of the 
Act. For the sake of convenience these officers took 
into account the several factors which had already 
been decided by Revenue Settlement Officers at the 
time of revenue settlements. In the absence of any 
dispute as to the correctness of these statements the 


officers are entitled to assume that. the rent settlement 


reports are useful material for the puapses, of the 
inquiry under the Tenancy Act. 
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The Burma Settlement Instructions show on what 
principles the revenue officers proceeded, and the Rent 
Settlement Officers attempted to follow the same 
principles under the guidance of the instructions issued 
by the Financial Commissioner, Burma. 


[Roperts, C.J. The instructions of the Financial 
Commissioner are at complete variance with the Act, 
and the Court will not follow these instructions in 
defiance of the Act.] 


The grant of relief by way of issue of the writ is 
discretionary, If the Court is satisfied that a bona fide 
attempt has been made to follow the Act within the 
time at the disposal of the authorities, and that no 
serious objections have been raised in respect of the 
procedure adopted, the Court should not interfere. 

The following cases were referred to: The King 
_v. Minister of Health (1); Y. Mahabaleswarappa 
v. S. Ramachandra Row (2); .Colonial -Bank of 
Australasia & John Turner yv. Robert Willan (3); 
The King v. Nat Bell Liquors Lid. (4); Reg v. Bolton 
(5); Muniswamy Chetty v. Board of Revenue, Madras 
(6); Sri Sri Sri Rathnuamala Patiamahadevi v. The 
Ryots of the Mandasa Zamindari (7); Thirumala 
Chettiar v. Chellam Pillai (8). 


Clark for the applicants. None of the provisions of 
.the Tenancy Act have been followed. The determina- 
tion of fair rents by these officers has been no judicial 
determination at all ; the officers have proceeded on the 
basis that the tenants must always get something even 
at the cost of the legitimate rights of the landlord. 


——— 


(1) (1939) 1 K.B. 232, 246. (5) (1843) 1 Q.B. 66, 77. 
(2) [1937] Mad. 132, 138. (6) LL.R, 55 Mad. 137, 149, 
(3) 5 B.C. App. 417, 443. (7) LL.R. 56 Mad. 579, 597, 


(4) (4922) 2 AC. 128, 144. (8) 1L.R. 57 Mad. 791, 793, 
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In most cases the. rents fixed do not even cover the 
land revenue payable in respect of the estates. 


The judgment of the Court was delivered by 


ROBERTS, C.J.—The cases with which this Bench is 
now dealing, - as a Special Bench exercising the 
extraordinary original civil jurisdiction of this Court, 
arise out of six petitions for the issue of a writ of 
certiorari to remove the proceedings of certain Rent 
Settlement Officers, appointed by the Governor of 
Burma under the provisions of section 14 of Burma 
Act X ‘of 1939 (which. will be subsequently referred to 
as the Tenancy Act), into this Court for the purpose of 
quashing such proceedings. These are the first 
petitions for the issue of this writ which have ever been 
made to this Court, and the main argument on behalf 
of the respondents is that this High Court has no 
jurisdiction to issue the high prerogative writs, except 
in so far as a limited jurisdiction in the nature of 
habeas corpus and mandamus has been granted by 
statute. In this judgment we propose to deal, first, 
with the facts and the question whether, assuming that 
this Court has jurisdiction to issue the writ of 
certiorari, it is necessary and proper that the discretion 


of the Court should be exercised in favour. of the 


petitioners in the circumstances of these particular | 
cases; for, clearly, if the petitioners have another 
certain and sufficient remedy open to them they are 


* not entitled to the benefit of the extraordinary remedy 


by writ. We shall deal finally with the main question 


- whether this High Court has authority to issue the writ 


of certiorari. 

There are numerous petitioners in each petition, 
and they are all owners of agricultural lands which are 
let annually to tenants. In each petition the petitioners 
are associated together because their lands fall within 
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a.specified area which was dealt with as a single unit 
by the Rent Settlement Officers. Thus, in petition 
No. 258 the lands of the petitioners fall within Hlapada 


village tract; in petition No. 259 the lands fall within. 


Ckshitgon village tract ; in petition. No. 261 the lands 
fall within Thabyu village tract ; in petition No. 264 


the lands fall within Kyaikhla village tract ; in petition. 


No. 269 the lands fall within Gyobinsakan and Bawdigon 
village tracts ; in petition No. 270 the lands fall within 
Thegyauag village tract. Mr..B. W. Swithinbank.is the 
respondent in petition No. 261, and U Maung Maung 
Gyi is the respondent in the remaining petitions. 
They were both appointed, by Notification of the 
Governor of Burma in the Department of Land 
Revenue, No. 31, dated the 5th June, 1939, “to exercise 
or perform the powers conferred and duties imposed 
_ on Rent Settlement Officers” by the Tenancy Act in 
respect of the areas comprised within these seven 
village tracts. 

The authority to appoint Rent Settiement Officers is 
conferred on the Governor by section 14 (1 ) of the 
Tenancy Act, which is as follows : 


“14, (1) The Governor may Agpeint a Rent Settlement Officer 
for a specified area not smaller than a village-tract and. such 
officer shall, after giving due notice to the residents of the area, 
hold an enquiry with the aid of thamadisappointed by him from 
among the residents of the area and after hearing the landlord, the 
tenant and such person or persons as they may like to produce 
before him fix the fair rent of every tenancy existing in the area.” 


The powers and duties of the Rent Settlement Officer 
are defined by section 14 (1), quoted above, and by 
section 15 of the Tenancy Act, which runs as 
follows : 
“15. In determining the fair rent, the Revenue Officer or Rent 


Settlement Officer shali have regard to the outturn of the land if 
cultivated with. due diligence, to the cost of cultivation, including 
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the: reasonable: remuneration, of such necessary labour in. its 
cultivation as. has been performed by, the. tenant or. any. member of 
his family living with him, to the rent as determined by 
competition. which has been paid for the.land. and for similar land 
in the neighbourhood over long periods, to the market value of 
the. produce if the rentis payable in money, to the: average 
amount of land revenue paid on the: tenancy during the previous 
five years or on;similar- lands if the land onder tenancy. be new, 
and to such other factors as may seem relevant. But regard. 
shall not. be had to any diminution of outturn caused by the 
incapacity, illness, incompetence or other’ such disability of the 
tenant.” : ‘i 


Section 19 of the Tenancy Act enacts,: 


“19, (1) Notwithstanding any agreement to the contrary 
affecting rents due after this Act comes into force, no tenant: shall 
be liable. to pay to the landlord any: rent in:excess of the fair rent 
of the tenancy, and, in a suit before a Civil Court for-arrears of 
rent * * * the tenant may plead that the rent demanded is 
not a fair rent : Provided that a rent determined under the orders 
of * * * a Rent Settlement Officer under the -provisions, of — 
this Chapter shall be deemed to be the fair rent. 

(2) Hf such. plea is. made, where- no fair rent has been 
determined the Civil Court shalt refer the matter to a. Revenue 
Officer having jurisdiction for the.determination, of the fair rent of 
theland * * * .? 


These provisions. make it clear that. power is conferred 
on. the Rent Settlement. Officer to restrict the free right 
of. contract in: regard: to. the: rent: of agricultural land, to 
cancel. or render void the contract entered into between 
a landlord and his tenant, and without their consent to 
substitute therefor an entirely new contract, and he is 
directed to determine the terms of this new: contract 
after an enquiry in the nature of a judicial enquiry: 
The Rent Settlement Officer performs judicial, as 
distinguished from administrative, acts. Wherever any. 
person or body of persons is invested with. legal 
authority to determine questions affecting the rights of 
subjects and has the: duty-in exercising that authority: to 
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act judicially, he. or they are subject to the controlling 
jurisdiction of the High Court of Justice exercised in 
the writ of certiorari. 

ss said (at page 534): 


“ The writ of certiorari is a very. ancient remedy, and is-the 
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ordinary. process by which the High Court brings up for . 


examination the agts of bodies of inferior jurisdiction. In certain 
cases. the writ of certiorari,is given by statute, but in a large 
number cf cases it rests on the, common law. It is frequently 
spoken of as being applicable only to ‘ judicial acts,’ but the cases 
. by which thig limitation is supposed to.be established shew. that. 
the phrase * judicial act’ must be taken in a very wide sense, 
including many acts that would not ordinarily be termed 
‘judicial.’ For instance,.it is evidently not limited to bringing 
up the acts of bodies that are ordinarily considered to be Courts. 
From very early times the common law courts. considered that 
they had jurisdiction to examine into rates by certiorari, and the 
case of Rex v. King and, others. (1788—2 T.R. 234), which is cited 
in the text books as an authority to the contrary, tends to. support. 
the view that their refusal to grant: writs. of certiorart. in cases. of 
poor rates was based on reasons of expediency and not on any 
doubt as to their powers. Orders of the Poor Law Commissioners 
can be brought up on certiorari, and the provisions of the Poor 
Law Amendment Act (4 & 5 Will. 4, c. 76), relating thereto. do 
not purport. to give the right, but treat it as. a case:of restricting 


the exercise of a right assumed to exist. In the case.of In re. the. 


Constables of Hipperholme (5. D. & L. 79) the Court held that the 
order of two justicés appointing a.constable under the. powers. of 
5 & 6 Vict. c. 109, s. 19, could be examined on certiorari. Other 
instances could be given, but these suffice to shew that the 
procedure | of. certiorgri. applies. in; many. cases in. which the body 
whose acts are criticized would not oncinarily be called.a court, 
nor would its acts be ordinarily termed ‘judicial acts.’ The 
true view of the limitation would seem to be that the term 
* judicial. act’ is used‘in contrast with purely ministerial acts.” 


In The King v. The Board of Education (2) the 
question of the fulfilment of duties entrusted by statute 


(1) (1906) 2-K.B. 501. ac) (1910) 2 KB, 165, 178. 
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to the officers of a Government department arose: 
Farwell L.J. said : 


% “The point is of very great importance in these latter days, 
when so many Acts of Parliament refer questions cf great public 
importance to some Government department. Such department 
when so entrusted becomes a tribunal charged with the perform- 
ance of a public duty, and as such.amenable to the jurisdiction 
of the High Court, within the limits now well established by law. 
If the tribunal has exercised the discretion entiused to it bona 


' fide, hot influenced by extraneous or irrelevant considerations, and 


not arbitrarily or illegally, the Courts cannot interfere; they are 
not a Court of Appeal from the tribunal, but they have power to 
prevent the intentional usurpation or mistaken assumption of a 
jurisdiction beyond that given to the tribunal by Jaw, and also the 
refusal of their true jurisdiction by the adoption of extraneous 
considerations in arriving al their conclusion or deciding a point 
other than that brought before them, in which cases the Courts 
have regarded them as declining jurisdiction. Such tribunal is 
not an autocrat free to act as it pleases, but is an inferior tribunal | 
subject to the jurisdiction which the Court of King’s Bench for 
centuries, and the High Court since the Judicature’ Acts, has 
exercised over such tribunals.” 


In The King v. Electricity Commissioners (1) Bunilees 
L.]. said (at page 193) : 

“In the case of Rex v. Inhabitants in Glamorganshire (1 Ld. 
Raym. 580), the Court expressed the general opinion that it would 
‘éxamine the proceedings of all jurisdictions erected by Act of 
Parliament, and if under pretence of such an Act they proceeded 
to encroach jurisdiction to themselves greater than the Act 
warrants the Court could send a certiorari to them to have their 
proceedings returned to the Court, to the end that the Court might 
see that they keep themselves within their jur isdiction, and if they 
exceed it to restrain them.” , 


and quoted with neal ihe dictum of Brett L.J., 
afterwards Lord Esher, in The dei v. Local Govern- 

ment Board (2), where he said : 
“ My view of the power of perhibiden at the present, day is 
that the Court should not be chary of exercising it, and that 
(1) (1924) 1 KB, 171. (2) 10Q.B.D. 309,321, 
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wherever the Legislaturé entrusts to any botly of persons other 
than to the superier Ccurts the power of imposing an obligation 


‘upon individuals, the Courts cught to exercise as widely as they’ 


cah thé power of controlling those bodies of persons if those 
persons admittedly attempt to exercise powers beyond the powers 
given to them by Act of Parliament.” 

These principles were followed in The King v. 
North Worcestershire Assessment Committee. Ex parte 
Hadley (1), and The ‘King v. The London’ County 
Council. Ex parte The Entertainzents Protection 
Association, Limited (2). 

Consequently, if this Court has jurisdiction to issue 
the writ of certiorari, then Rent Settlement Officers 
appointed under the Tenancy Act are amenable to that 
jurisdiction. 

These cases deal with. the proceedings of Rent 
Settlement Officers, but there is another class: of 
.. Officers, namely, venice Officers, who have authority 
under the Tenancy Act to determine “ fair rents”, and 
by section 40 of the Act the jurisdiction of the Civil 
Courts is ousted “ in respect of the adjudication of any 
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matters the determination of which is expressly . 
entrusted to Revenue Officers.” We think it desirable. ~ 


that we should state thai, as at present advised, we 
should not. be prepared. to hold that the provisions of 
section 40 in any way affect the power of this Court to 
bring into this ‘Court the proceedings of Revenue 


Officers in order to ascertain whether they have been’ 


conducted in due compliance with the statute, both in 
letter and in spirit. 


Returning to the duties of the Rent Settlement 


Officer, section 14 (1) of the Tenancy Act directs him 
“to fix the fait rent of every tenancy”, and he is 


directed to do this “ afte hearing the landlord, the 
tenant and such _person or persons as they may like to. 


(1) (1929) 2 KB. 397. (2) (4934) 2 KB. 215. 
24 
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| produce before him.’ Section 15 defines, in ‘general 


terms, the considerations to which the Rent Settlement 
Officer shall have regard in determining the fair rent, 
and mention is made of. the outturn of the land, the 
cost of cultivation, the rent which has been paid for the 
land and for similar land over long periods, the market 
value of the produce (if the rent is payable in money), 
the auetage amount of land'revenue paid on the tenancy, 
and ‘such other factors as may, seem relevant.” - 

In our opinion, these previsions are so plain as 


“scarcely to admit of misconception. They direct that 


there shall be a Separate enquiry in respect of each 
tenancy, the landlord and tenant of each tenancy. must 


' be heard, and they must be given an opportunity of 


producing witnesses who must be heard. The outturn 
of the land comprised within each tenancy and its cost 


of cultivation, the land.revenue.payable thereon, the 


market value of the produce (if the rent is payable in 
money), and the contractual rent in respect of each 
tenancy must be determined. _ It is‘unnecessary for us 
to do’ more than indicate what further matters ought to 


‘be enquired into in order to determine a fair rent, as 


falling within the phrase “such other factors as may 
seem relevant”, but the situation of the land, nearness 
to or remoteness from a village, a railway station, a 
waterway, a mill, or a road, accessibility of the land, 
are clearly necessary considerations in determining 
a fair rent. A further consideration of ‘the highest 
importance is to regard what the landlord is to receive 
on the investment of his capital. 

The proceedings of the respondents, as appear from 
their records, conformed’ in no respect whatever to 


‘the provisions of the. Act. they held no enquiry in 
respect of each’ tenancy. T hey did not examine each 
Jandlord or each’ tenant. They paid no attention, in 
respect of each tenancy separately, to the considerations 
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to which they were bound to have regard by the 


provisions of section 15 of the Tenancy Act. Instead, 
they conducted a general enquiry in regard to all ‘the 
lands situated within a. village tract (in one instance two 
village tracts were amalgamated). They chose as the 
basis of their enquiry, not a tenancy, but a soil class 
which had been determined for an entirely different 
purpose, namely, the settlement of Land - Revenue. 
They examined a few cultivators of each village tract 
and from their statements they determined the ouiturn 
and the cost of cultivation per acre of each soil class. 
The rates of.land revenue per acre for each soil class 
were obtained from the reports of the Land Revenue 
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settlements. Almost exclusively from. these data, and. 


without taking the other numerous relevant factors 
into consideration, they proceeded to determine the 
“fair rent” per acre of each soil class. It was then 
-pretended to determine the “ fair rent” of each tenancy 
by arule-of-thumb calculation. The proceedings of the 


. Rent Settlement Officers bore no relation to the 


provisions of sections 1+ and 15 of the Tenancy Act, by 
which they were bound. - That their decisions constitute 
a grave injustice to the petitioners is manifest from the 
facts that the rents determined by them are in every 
case very much lower than the contractual rents, and in 


some cases are barely sufficient to cover the land revenue: 


which the peiitioners have to pay on their lands. 
We have been referred to a set of instructions issued 
for Rent Settlement Officers by the Financial Commis- 
sioner, which has been zealously followed. Paragraph 4 
suggests that there should be enquiry as to whether the 
Land Revenue Settlement classification (held, as we 
are informed, in some places many years before) is 
“generally accepted as Correct”, and then directs an 
_-adjournment if “‘ extensive re-classification ” is required. 
But the Act does not enjoin such a method, and. says 


* 
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nothing of re-classification. We ate well aware that 


the Financial Commissioner may have been anxious to 


secure the determination of fair rents over wide areas 
without undue delay : and no doubt he did his best to 
employ a method which he considered reasonable and 
equitable to all parties ; but he had to ride a ccach.and 
four horses through the requirements of the statute to 
achieve this result. And we have to see whether the 
proceedings of the Rent Settlement Officer can be 


sustained as having been carried out in accordance with 


the statute. In paragraph 6 the Financial Commis- 


sioner’s suggestion that Rent Settlement Officers, 


instéad of holding an enquiry into each tenancy, should 
‘select some tenancies which are ‘typical in size "’ was 
followed. He then went on to discuss the best method 
of arriving at the net produce per acre of the soil class 


based on Land Revenue Settlement considerations. 
When. the arithmetical calculations based on this rule- 


of-thumb had been completed the Rent Settlement 


Officer was to consider what was left for the~tenant. 


The landlord’s legitimate return was practically left out 
of account, and it was actually said that though the 
land revenue to be paid out of the rent’ must be 
considered ‘“‘ this does not mean that the rent should 
necessarily be fixed so as to give the landlord a surplus 
when he has paid the revenue.” Of course, if ‘land 
shows no profit in cultivation; it would normally be 
returned to Government ; the fact that the owner has 
got a tenant shows that upon a rent to be fixed by 
contract there is some profit to both landlord and 
tenant, otherwise no contract would ever be effected. 
The methods suggested by the Financial Commis- 
sioner are thus so greatly at variance with the Act that 


to follow them is to arrive at'a merely arbitrary figure 


which cannot be held to be the determination of a fair 


rent at all. 
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In Civil Miscellaneous Application No. 261: .one 
Rent Settlement Officer, having applied the ryle-of- 
thumb suggested, arrived al. the result that the landlords 
could not pay the land revenue and so decided that .on 
two soil classes the rents proposed “have had to be 
pushed up “toa point at which they would just enable 
him todo sc, This means that when the application 


of the rule- of- thumb +i is a reductio ad absurdum it is 


arbitrarily abandoned and another figure js arbitrarily 
taken as the determination of a fair ‘rent. The Act 
does not say that the Reni Settlement Officer must 
- Strike an average, and then, if itis permissible to. use 
the. term, tinker with the results lest they appear 
ridiculous ; it enjoins an enquiry into each tenancy 


and the determination of a proper figure by certain. 


specified means, 


te 
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We observe, moreover, that in some of the applica-. . |. 


tions before us the Rent Settlement’ Officer purported 


to pass an order as to the place for the payment of the. 


rent.’ This is a matter of contract, and in the absence 
of express provisions, is to be implied from custom, 
and if there is no custom it is normally the duty of the 
debtor to seek out his creditor ;-in this respect the 
Rent Settlement Officers concerned have also failed to 
realize their duties and the rights of the parties are 
unattected by any pretence of an order of this kind. 

Having remarked upon these matters we think it 
desirable to remind all parties concerned. of the 
provisions of an Act of the Imperial Parliament, 
Section 145 (1) of the Government of Burma Act, 1935, 
enacts that no person shall be deprived of his property 
in Burma save by authority of law, The petitioners 
have been deprived of their property, namely, their 
right to their contractual rents, not by authority of law 


but by proceedings taken in contravention of law. - 


What remedy is open to the petitioners to enforce this 
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(2), their Lordships held that the Supreme Court of 
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provision of the Government of Burma Act? They 
cannot recover their contractual rents by suit by reason 
of the provisions of section 19 of the Tenancy Act. 
They cannot bring a suit for a declaratory decree, 
under section 42 of the Specific Relief Act, because 
their title to any legal character or right as to any 
property is not denied. The remedy by mandamus 
is not open to them because their lands are not situated 
within the limits of the ordinary original civil jurisdic- 
tion of this Court, vide sections 45 and 50 of the 
Specific Relief Act. A suit for an injunction would 


serve no purpose, and in any case is barred by 
section 56 (d) of the Specific Relief Act. In fact, the 


learned Advocate-General has frankly admitted that, 
if this Court has no jurisdiction to issue the prerogative 
writs of certiorari and prohibition, a person in Burma 
deprived of his property by the illegal proceedings of an. 
executive officer or department of Government, who - 
has by statute been granted authority to determine 
rights, has no remedy open to him save the impractic- 
able remedy of a direct petition to His Majesty in 
Council. This is a state of affairs which we find 
ourselves unable to contemplate with equanimity. 
Clearly, therefore, if we have jurisdiction, we ought. to 
exercise that jurisdiction in the present cases and 
remove the proceedings of the respondents into this 
Court and quash those proceedings. 

In Eshugbayi Eleko v. Officer - Administering the 
Government of Nigeria.and another (1), a case before 
their Lordships of the Privy Council, it was conceded 
that the Supreme Court of. Nigeria had jurisdiction 
to issue a writ of habeas corpus. In the Colonial 
Bank of Australasia and john Turner v. Robert Willan 


(1) (1928) A.c. 459, (2) (1873-74) 5 P.C, Ap. 417, 
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the Colony of Victoria had a general power to issue 
a writ of certiorari, co extensive with the like power of 
the Court of Queen’s Bench in England. We have 


no knowledge of the origin of the jurisdictions of 


these Courts, but, in the absence of any indication to 
the contrary, it.is a reasonable assumption that His 
Majesty's High Court of Judicature at Rangoon can 
scarcely have a more limited jurisdiction in the matter 
of the issue of the high prerogative writs than the 
Supreme Courts of these Colonies. Clause 5 of the 
Leiters Patent of this Court contemplates the issue 
or award of writs, and no process of this Court, with 
the exception of the prerogative writs and writs in Prize 
Court cases, which latter are provided for by the 
Prize Court rules, is styled a writ. 

This Court is the King’s Court and is a superior 
Court of record. It is the High Court, of Justice for 
‘Burma, and has both an ordinary and an extraordinary 


civil and criminal jurisdiction throughout Burma, with. 


the exception of certain backward areas. No matter is 
deemed to be beyond the jurisdiction of a superior 
’ Court unless it is expressly shown to be so, and an 
objecticn to the jurisdiction of a superior Court of 
general jurisdiction must show what other Court has 
jurisdiction, so as to make it clear that the exercise by 
the superior Court of its general jurisdiction is unneces- 
sary. [Bishop of Sodor and Man v. Earl of Derby (1), 
_ Peacock v. Bell and Kendal(2),and Mostynv. Fabrigas 
(3).] In In re Abdul Bari Chowdhury v. Commis- 
sioner of Income-tax, Burma (4), Page C.J]. said : 

“If the word is taken to mean that the Income-tax Officer 
regardless of information in his possession, deliberately, recklessly 
or fraudulently has made an assessment under section 23 (4- 
which he knows that’ he was not justified in making, in such 


- 





(1) 2 Ves. Sen, 337, 357. {3) 1 Cowp. 160, 171. 
(2) 1 Wms. Saund, 73, 74. - (4) (1931) LL.R. 9 Ran. 281, 294. 
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circumstances and assuming ‘that he assegsee — failed to obtain 
redress as provided in the Act, I should not be prepar ed to hold, 
as at present advised, apart altogether from the provisions of the 
Income- Tax Act, that this Court does not possess jurisdiction in 
virtue of its inherent prerogative powers to. order F. Income-tax 
Officer to do his duty. In Dyson v, Atlorney- ‘General [Q911) LR. 
1K.B. at p.424.] Farwell LJ. observed that ‘ the Courts are the 
only defence of the liberty & the sudject against departmental 
aggression. daha 


With these. jemnairks we are in site agreement. 
He then proceeded to quote the observations of the 
samé learned Judge in Rex v. Board of Education (1), to 
which we have already made reference. 

- On behalf of the respondents, it is urged that this 
High Court was constituted by the Letters Patent of 
His Majesty, granted on the 11th November, 1922, by 
virtue of the authority to establish new High Courts 
conferred by section 113 of the Government of India 
Act, 1915 ; that under the provisions of this section 


His Majesty may. confer on any High Court so 


established any such jurisdiction, powers and authority 
as are vested in or may he conferred on any High Court 
at the commencement of this Act”, and therefore the — 
jurisdiction of this Court is confined to the jurisdiction 
scabs by the terms of the Letters Patent establishing 

; that as there is no specific mention of the high 
ste writs in the’ Letters Patent it follows that 
jurisdiction to issue sich writs has not been conferred 
on this Court, The’answer to this argument is that the 
Letters Patent sets out the jurisdiction of the Court in 
general terms and does not particularize the remedies or 
processes whereby that jurisdiction may be exercised, 
and that the grant of jurisdiction includes by implication 
the authority to issue such writ or process as is 
necessary to'enforce it, As we have said, this Court is 





(A) (1919) 2 KB, 165, 178. 
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the King’s Court ‘with general’ jurisdiction throughout 


Burma, and ‘therefore it must have inherent power to 
issue the King's writs unless-that power has been taken 
away by His Majesty by express terms. There is 
nothing in the Letters Patent which in terms deprives 
this Court of the power to issue the high  rerogative 
writs. ; . 

The same conclusion is reached by historical 
survey. Itcannot be doubted that the High Courts of 
Calcutta, Madras and Bombay possess the power to 
issue the writ of certiorari. [Besant v. Advocate- 
General of Madras (1).] These Courts constantly 
exercise the power to issue the writ throughout their 
respective territorial jurisdictions. The High Court of 
Calcutta was granted this power by clause 4 of the 
Charter of 1774 of the Supreme Court of Judicature at 


- Fort William in Bengal, whereby the Judges of the. 


Court were appointed “ to have such jurisdiction and 
authority as our Justices of our Court of King’s Bench 
have.” By section 20 of the Government of India 
Act, 1800, (39 and 40 Geo. 3,¢. 79) it was enacted : 
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ue = the power and scthorts of the said supreme  ~ 


court of judicature in and for the said presidency of Fort William 
aforesaid, as now and by virtue of this Act established, and all 
such regulations as have been or may be hereafter, according to 
the powers and authorities, and subject to the provisions and 


restrictions before enacted, framed and provided, shall extend to 


and over the said province or district of Benares, and toand oyel 
all the factories, districts and places, which now are or hereafter 


shall be made subordinate thereto, and to and over all such * 


provincés and districts as may at any time hereafter be annexed 
and’ made subject to the said presidency of Fort William 
afcresaid.”’ 

This provision remained in force until it was 
repealed by the Government of India Act, 1915. 


(1) (1919) 1L:R, 43 Mad. 146, 159. 
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Part of Lower Burma was annexed and made subject 
to the presidency of Fort William in Bengal in 1826, 
and the remainder in 1854. It cannot be gainsaid that 
as and when these territories were annexed. they came, 
by reason of this provision, under the. jurisdiction of” 
the Supreme Court, which was subsequently replaced, 

in 1862, by the High Court of Judicature at Fort 
William in Bengal, and therefore that the. Supreme 
Court, and subsequently the High Court of Calcutta, 
had authority toissue the high prerogative writs in 
British Burma. A number of Acts of the Governor- 


-Gentral of India in Council were passed, establishing 


Courts in.British Burma and defining their respective 
jurisdictions. The most important are Act I of 1863, 
Act XXI of 1863, Act VII of 1872, Act XVII of 1875 
and Act XI of 1889. In all these Acts there was 
provided a right of appeal from the highest Court in 
British Burma to the High Court of Calcutta. That 
High Court therefore retained its jurisdiction in 
British Burma and without doubt continued to have 
power to issue the prerogative writs in British Burma, 
It is argued that, because in 1862 a Chief Commissioner 
for. British Burma was appointed who was not 
subordinate to the Presidency of Fort William in 
Bengal, the jurisdiction of the High Court of Calcutta 
conferred by section 20 of the Government of India 
Act, 1800, was by implication abrogated. That isa 


contention to which we cannot accede, When a 


superior Court of general jurisdiction has had 


- territorial jurisdiction conferred upon it, that jurisdiction 


cannot be taken away except by express words or 
necessary implication. The fact thata new system of 


' executive administration was established could not 


affect the jurisdictions. of Civil Courts. In 1900, by 
the Lower. Burma..Courts.Act, VI of 1900, the. Chief 
Court of Lower Burma was established as the highest 
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Court of civil and criminal appeal in and for Lower 
Burma. The right of appeal to the High Court of 
Calcutta was abolished, but the jurisdiction of that High 
Court in British Burma was not abolished ; and it is 
important to notice that this jurisdiction was conferred 
by an Imperial statute, and therefore could not be taken 
away by an Act of the Governor-General in Council. 
In our opinion, the High Court of Calcutta retained 
the power to issue the high prerogative writs in Lower 
Burma, not only until section 20 of the Government of 
India Act, 1800, was repealed in 1915, but even 
afterwards. For, as we have already pointed out, if. it 
is asserted that the Calcutta High Court, a superior 
‘Court of general jurisdiction, had lost this jurisdiction 
it must be shown in’what other Court the jurisdiction 
thereafter lay. So far as we know, the Calcutta High 
. Court never exercised its power to issue a writ in 

Lower Burma, and after 1915 it. would have found 
difficulty in procuring -the service of a writ as Lower 
Burma was no longer within its territorial jurisdiction. 
But nevertheless, the power was still there although 
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ex necessitate it remained in abeyance. When this . 


High Court was established in 1922, by necessary 
implication it succeeded to the authority which up to 
that time had remained vested in the Calcutta High 
Court. We are aware that the preamble of the Letters 
Patent of this Court says that ‘‘ Whereas no part of the 
said Province is included within the limits of the local 
jurisdiction of any High Court”’, but a statement in the 
‘preamble is not of binding authority, and this particular 
statement clearly refers only to territorial jurisdiction. 
Upper Burma was not annexed until 1886,. and 
‘never became subject to the Presidency of Fort William 
in Bengal. The Calcutta High Court therefore never 
had jurisdiction in Upper Burma,.but this fact doesnot 
affect the present position. . This High Court, having in 
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this way obtatried the power tu issué thé prerogative 
writs; rhust necéssarily havé powér to issué them 
throughout its territorial jurisdiction; that is, in both 
Lower and Uppér Burtiia. 

Thereforé, of Both historical grounds and ofi genéral 
principle, we hold that this High Court has power to 
issue the high prerogative writs, except in so far as such 
power has béén restrictéd by Statute. 

We are confirmed in this 6pinioh by afi Act of thé 


Indian Legislaturé, Act XI of 1923, datéd the 5th March, 


1923, which ‘was passed sooti after this High Court was 
established. Prior to this Act séction 45 of the Beeiee 


Relief Act réad as follows 


“Any of the High Courts of Judicature at Fort Wate 
Madras and Bombay may make an order requiring any ‘specific 
al to be done « or ; forbome, within me local limits of ifs. erdinary 


betes of a permanent or of a. teinporary natiire, or by any 


’ corporation or. inférior Court of | aah 


Section 50 of the same Act Ree neither the, 


. High Court nor any Judge thereof. “ shall hereafter 


issue any writ of imandamus.’ Section 45, in effect, 


gives statutory recognition to the power of these High 
Courts to make an order analogous to the issue of the writ 
of mandamus, bit restricts the local area within which 
the writ may be issied. If, apart from Section 50, the 
new High Court at Rangoon had not had power to issue 
a writ of mandamus, what was the purpose of adding 
Rangoon to section 45? Yet, “by Act XI of 1923, for 
the words “ and Bombay ” the words “ Bombay and 
Rangoon ” were substituted at the beginning of sé¢tion 
45. Clearly the Legislature added Rangoon to section 
45 because it was recognizéd that the High Couft at 
Rangoon had power, either inhétent. or express, to 


issue thé prerogative writs, in common with the High 
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Courts in. the Presidency towns, and for no other 1940 

reason. ; IN THE 
Consequently, these petitions must succeed and the jeans Pes 

rules nisi for certiorari must be made absolute. The  onsars 

records of the” respondents, which have been brought CJ 

into this Court, so far as they purport to determine under 

the Tenancy Act the “ fair rents” of lands belonging 

to the petitioners, are quashed. The petitioners are 

entitled to their costs against the respondents, advocate’s 

fee ten gold mohurs for each petition. 
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APPELLATE CIVIL. 


Before Sir Ernest H. Goodman Roberts, Kt., Chief Justice, and 
Mr. Justice Mosely. 


AH: CHONE 
P.A. MOHAMED ALI anD OTHERS.* 


Insolvency—Undischarged insolvent permitted to trade—Right. of Official: 
Assignee or receiver over. person supplying insolvent with materials to. 
trade—Surplus profits only vest in the Official Assignee. or receiver— 
Provincial Insolvency Act, s, 28. 

If the Official Assignee or Receiver or creditors permit an insolvent, whose.. 


; discharge has been refused, to trade they cannot claim upon the person who 


may be allowed to supply him with stock-in-trade, materials or cash for the 
purpose of carrying on his business to have those assets taken and applied for 
their own benefit in the insolvency. They are only entitled to the surplus 
profits which have been acquired when the trading is over and all necessary 
outgoings incident to the trading have been paid, 

In ve Rogers ; ex parte Collins, (1894) 1 Q.B. 425, referred to. 

Ifa man having a lien stands by and lets another make a new security, he 


shall be postponed. 
Engelbach y. Nixon, 44 L.J. (C.P.) 396; Moses v. Benjamin, 8 M, LA. 339 : 
Troughton v. Gitley, 2 Amb. 630 ; Tucker v. Hernaman, 4 De. G. Mac, & Gor: 


395, referred to. 


P. K, Basu for the appellant. The insolvent applied 
to the Court for permission to engage in trading 
activities, and the Court said there was nothing to 
prevent him from doing so, but the earnings were to be. 
paid into Court. The Official Assignee or Receiver gets 
only the right and title of the insolvent, subject to all 
equities. The new debt incurred for the purposes 
of trading is not provable in insolvency, and the. 
appellant’s claim has priority. Only the surplus 
earnings would vest in the Official Receiver, and he is 


estopped from setting up his title adversely to subse- 


quent creditors. See Sir Dinshah Mulla’s Law of 





* Civil Misc, Appeal No. 35 of 1938 from the order of the District Court of 


Amherst in Insolvency Case No. 8 of 1935, 
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Insolvency, p. 372 ; Troughton v. Gitley (1) ; Moses 
Kerakoose v. Brooks (2); Tucker v. Hernaman (3) ; 
Engelbach v. Nixon.(4). 


K. C. Sanyal for the respondent. The order of the 
Court does. not authorize the insolvent to borrow 
money so as to give a prior claim io a creditor. ‘The 
surplus earnings to be deposited mean all earnings 
after deducting expenses for carrying on the trade. 
No question of estoppel arisés ; and the earnings vest 
forthwith in the Official Receiver. The appellant can 
only claim what is left after satisfying the creditors. 


The principle of .the English law of estoppel does not. 


apply in the face of the order of the District Court. 
See Sir Dinshah Mulla’s Law of Insolvency, pp. 360— 
367, paragraph 536; Kala Chand v. ell (9); 
Ma Phaw v. Maung Ba Thaw (6). 


Rosas C.J.—This appeal comes before us in the 


following circumstances. One Ah Yin was adjudged. 


insolvent under the Provincial Insclvency Act on the 
_1ith April 1935. His discharge was refused in January 


the following year, and in September 1936, being . 


desirous of carrying on business as a contractor, he 
made an application to the District Judge of Amherst 
_ in order that his position might be ascertained and 
regularized. Thereupon, cn the 12th September 1936, 
‘the learned District Judge made a general order in the 
following terms : 


‘““Mr.. Rahim files an application for an order to deposit. 


one-fifth of the nett income into Court. No such order can be 
made now as discharge has been refused, no conditional discharge 
being granted with any stipulation as to future earnings. There 


(1) 27 E.R. 408. : (4) 44 LJ: 396, 
(2) 8 M.A. 339° 0 (5) 54 LA. 190; 
(3) 4De. G. Mat.’ & Gor. 395. (6) LLL:R, 4 Ran. 125. 


353. 


clei 
Aw CHC Cone 


HWornien 
AUl, 


354 
_ 1938 


AH CHONE 
v. 


MOHAMED. 


AL. 


ROBERTS, 
C.J. 


RANGOON LAW REPORTS. [1940 





is no prohibition against. the insolvent undertaking work, but he 
will be liable to account for all his.earnings and pay the surplus. 
into Court after necessaty expenditure for the subsistence of 
himself and his family.” 


After this order had been made the insolvent went. 


- tothe present appellant Ah Chone to whom he disclosed. 


the position and to whom he showed the order and 
obtained advance from him whereby to carry on his: 
business as a contractor. When the bills came one ‘of 
the creditors moved for payment into Court, and it is- 
now sought to say that the words “account for all his. 


earnings” in the order of the learned District Judge 


must mean “account for all his gross receipts from all 
sources ”, and that all property acquired by him at any 
time after the date of his adjudication and before his. 
discharge, by reason of the words of the Provincial. 
Insolvency Act, vests forthwith in the regeiver. I 
notice in the judgment of the learned District Judge an: 
observation that even if the insolvent created a charge: 
in favour of his creditor the latter would have no. 
remedy in the insolvency Court. This conclusion was. 
arrived at by reason of the fact that the relevant. 
authorities were not cited to the learned District Judge.. 
{t is clear from a long line of English cases that iff 


r: man having a lien stands by and lets another make a 


new security, he shall be postponed. Those were the 
words of Lord Camden in Troughton v. Gitley (1) and. 
the same principle. was laid down in Tucker v.. 
Hernaman (2). The English authorities have been: 
applied in the case of Moses Kerakoose v. Benjamin: 
Brooks (3).in which Lord Kingsdown, who delivered: 
the judgment of the Board, dealt with the then Indian. 
Statute ‘(11th and 12th Vict..c. 21) under section 7. of. 





- (1) 2 Amb, 630. . . (2) 4 De. G. Mac. & Gor: 395. 
~() 8M.LA.339. 
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which the assignee obtained rights over the insolvent’s 
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‘property. Another case which is in point is that of A# ‘Cone 
Engelbach v. Nixon (1). . And the cases which I have Mowimep 


-cited have never been seriously questioned. Again in 
the case of In re Rogers : ex parle Collins (2) it is clear 
that the distinction which was discussed there between 
the’ personal earnings of an insolvent and the profits of 
his trade was one between nett earnings and nett 
profits. It has never been at any time suggested that 
if the Official Assignee or creditors permitted the 


insolvent to trade, they can claim upon the person who 


may be allowed to supply him with stock-in-trade, 
materials ‘or cash for the purpose of carrying on his 
business to have those assets taken and applied for their 
own benefit in the insolvency. Their object in allowing 
him to trade must be taken to be with a view to obtain 
-:some advantage out of the surplus profits which have 
been acquired when the trading is over and all 
necessary outgoings incident to the trading have been 
‘paid. 
Accordingly, in my. opinion, the decision of the 
learned District Judge was wrong, and thisappeal must 
‘be allowed and the Judge directed to deal with 
Ah Chone’s application upon its merits, his claim, if 
substantiated, being one which constitutes a prior 
charge over any claim bye the receiver. Costs seven 
gold mohurs. 


MoszLy, J.—I agree. 


a) AL (CP.) 3%. (2) (1894) 1 Q.B. 425. 


ALI. 


RoBER's, 
C.J. 
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_ ,LETTERS PATENT APPEAL. a 
Before Sir Ernest H. Goodman Roberts, Kt., Chief Justice, and 
Mr. Justice Dunkley. 


JAGADISH MISHRA »v. SAW EU HOKE* 


Execution—Decree transferred for execution— Application by judgment-debtor- 
for entering up satisfaction—J urisdittion of transferee Court to entertain 
application—Civil Procedure Code, 0.21, rr.1 & 2. 


When ‘a decree has been. transferred for execution and execution has been: 
taken out in the transferee Court, the judgment-debtox. can make an 
application to that Court for the certification of a satisfaction of the decree and 
such transferee*Court has jurisdiction to record such satisfaction. 

In O, 21,r. 1 of the Civil Procedure Code a clear distinction is made- 


_ between the Court which passed the decree and the Court whose duty it is 


to execute the decree ; rulé 1 (a) refers to the Court whose duty itis to execute 
the decree, and rule | (c) refers to the Court which made the decree, and. 
these two clauses give different jurisdictions to the executing Court and to the 
Court which made the decree. 2 ; 

In construing the expression “‘ the Court” in rule 2 (2) reference must be: 
made to r. 2 (1), and this sub-rule (1) says that the Court is the Court whose- 
duty it is to execute the decree. en * 


Rauf for. the appellant. 
. Darwood for the respondent. 


In Civil Second Appeal No. 374 of 1938 of this Court 
the point for decision was whether a Court to which # 
decree was transferred for execution had jurisdiction 


to decide and record on the application of the judgment- 
debtor that the decree had been satisfied. 


BAGULEY, ithe soit that arises in this case is exceedingly’ 
simple, but so far as I am aware there is no authorized report. 
dealing with it, and only in one case among the unauthorized. 
reports has a similar state of affairs been dealt with. 

The appellant got a decree executable against the respondent 
in the Court of Small Causes, Rangoon, it was also executable 
against others. To execute it against the respondent, who lives 








*Letters Patent Appeal No..8 of 1939 from the judgment of this Court im 
Civil 2nd Appeal -No.-374 of 1938 from the judgment of the District-Court of 
Amherst in Civil Appeal No 38 of 1938. z 
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in Moulmein, on January 10th, 1938, he applied to the Court for 
transfer of the decree to the Subdivisional Court of Moulmein. 
On January 17th a copy of the decree with the usual certificate of 
non-satisfaction was sent to the Moulmein Subdivisional Court, 
and on January 27th an application was made for execution. 

On February 2nd, 1938, the respondent filed what he calls a 
written statement alleging that the decree, so far as he was 
concerned, had been settled with the appellant on December 15th 
1937. This application was accepted by the learned Sub- 
divisional Judge, and in the end he held, as a matter of fact, that 
the decree had been adjusted so far as respcndent was concerned. 
The appellant appealed against this order to the District Judge 
and. the appeal was dismissed. He now files a second appeal to 
this Court, and the only ground which has been argued is that 
the: Subdivisional Judge had no _ jorisdicticn ‘to deal with the 
imatter at all. 

If the Subdivisional Judge has jurisdiction te was entitled to 
go into the question in the way in which he did, vide Maung Tin 
v. Ma Mi.(1). The application to certify adjustmeni was made 
within 90 days of the date on which it was alleged the adjustment 
had been reached. The decision of the Lower Appellate Court 


cannot be questioned with regard to the facts, so I have only got | 


to decide whether the Subdivisional Judge had authority to deal 
with the question of adjustment or- whether he should have 
. referred the respondent to the Small Cause Court, Rangoon, 
‘being the Court which passed the decree. 

‘Certification of adjustment out of Court is governed by Or der 21 
-Rule 2; and uncer that rule the adjustment must be certified “by 
.the Courtswhose duty it is to execute the decree.” The difficulty 
arises from the fact that on the date of the alleged adjustment, 
namely December 15th. 1937, the only Court which had power 
to execute the decree was the Small Cause Court, Rangoon, 
whereas, on the date on which the application was made for 
recording the adjustment; the Subdivisional Court of Moulmein 
was under a duty to execute the decree because a copy of 
the decree had beensent to it by the Small Cause Court, Rangoon. 
Execution proceedings had been started and under section 42 of 
the Code of Civil Procedure the Subdivisional Court of Moulmein 
had the same powers of executing the decree as if it had 
passed it itself. ‘At first sight, I must say that I was pons of 


(1) (1927) LL.R. 5 Ran, 833. 
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the opinion that the Small Cause Court, Rangoon, was the only 


- Court which had jurisdiction to. deal with this matter. The 


adjustment having taken place or being alleged to have taken 
place on December 15th would take effect from that date. From 
that date,.the decree had been fully satisfied so far as the 
respondent was concerned,-and for. the Subdivisional Court ‘to 
hold that the decree had been satisfied as from December 15th 
looked to me like being equivalent to questioning the certificate of 
non-satisfaction dated January 17th which the Small Cause Court, 
Rangoon, had sent to it. It is settled law that the Subdivisional 
Court, Moulmein, could not have questioned the decree sent to it, 
vide S.A. Nathan v. S.R. Samson (1), and it seems to me that the 
certificate of non-satisfaction must be. regarded as clothed with 
the same sanctity. If the adjustment were alleged to have taken 
place after January 17th it seems to be clearly one which should 


‘be investigated by the Subdivisional Court because if it found that 


the decree had been adjusted as from that date, such finding would 
in no way run counter to the certificate of non-satisfaction. 

On referring, however, to the certificate of non-satisfaction, 
I note that it in no way states that the decree is still: executable 
in full. The actual wording is “ Certified that no satisfaction of 
the decree of this Court in Civil Regular Suit No. 1955 of 1936, a 
copy of which is hereunto attached, has been obtained. by execution 
within the jurisdiction of this Court.” It will be seen, therefore, 
that all that is. certified is that there has been no satisfaction by ~ 
execulion within the jurisdiction of the Small Cause Court ; so for 
the Subdivisional Court to find that the decree was adjusted as 
from December 15th in no wiy runs counter to the certificate of 


-non-satisfaction. Turning again to Order 21 Rule 2, this requires 


that the application to record satisfaction must be made to the 
Court ‘whose duty it is to execute it”, and giving the words 
their ordinary meaning that must mean ‘whose duty it is at 
the time the application was: made to execute. the decree.” At 


‘the time the application was made ‘it was the duty of the 


Subdivisional Court to execute the decree, and, therefore, in my 
opinion, that was the Court which had power to deal with the 
question of whether an adjustment had or had not been made. 
Prima facie it had the power to deal with it, and this power could 
be exercised without in any way questioning the decree.or the | 
certificate of non- -satisfaction sent to it. by the Small Cause Court: 


(1) (1934) LL.R, 9 Ran: 480. 
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This is enough to dispose of the case. The appeal is 
dismissed with costs : advocate’s fee three'gold mohurs. 


“On the application of the appellant the learned 
Tadze granted leave for a Letters Patent Appeal. 


DUNKLEY, J.—The short point of law arising in this 
Letters Patent Appecl is whether, when a decree has 


359 


1939 
MISHRA 
res -Eu 

- HOKE, 


BAGuLey, J. 


been transferred for execution and execution has — 


been taken out in the transferee Court, the judgment- 

debtor may make an application to that Court for the 
certification of a satisfaction of the decree and whether 
such transferee Court has: juniedicuan to record such 
satisfaction. 

As my learned nother Baguley has patited out 
in the judgment from which he gave a certificate for the 
present appeal, there is nothing in the certificate of 
non-satisfaction, which is sent by the Court which 
passed the decree to the Court to which the decree 


is transferred for execution, to prevent the latter Court 


from making the necessary inquiry upon the judgment- 
debtor’s petition and recording satisfaction of the 
decree, if it finds as a fact that the decree has been 
satisfied, because the certificate of non-satisfaction is 
to the effect that no satisfaction has been obtained 
by execution within: the jurisdiction of the Court which 
‘ ‘passed the decree and is not a certificate that satisfac- 
tion has not been obtained in any other way. 

The provisions of rule 2 of Order XXI of the CH 
Procedure Code, which is the rule under which 
satisfaction has to be recorded, appear to be perfectly 
plain on this point. In this Order a clear distinction is 
made between the Court which passed the decree and 
the Court whose duty it is to execute the decree, for 
rule 1, clause (a), refers to the Court whose duty it is to 
execute the decree, and rule 1, clause (c), refers to the 
Court which made the decree, and these two clauses of 
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this rule give different jurisdictions to the executing 
Court and to the Court which made the decree. Under 
sub-rule (2) of rule 2, it is directed that the judgment- 
debtor may also inform the Court of a payment or 
adjustment and apply to the Court to issue a notice to 
the decree-holder to show cause why the satisfaction or 
adjustment should not be recorded, and that the Court - 
may, after such inquiry as is necessary, record the 
salisfaction or adjustment of the decree if it finds that 
the same has been made. In construing the expression 
“the Court”, as used in this . sub-rule, obviously 
reference must be made to sub-rule (1) of the same 
rule, and sub-rule (1) says that the Court is the Court 
whose duty it is to execute the decree. es: 

Dr. Rauf, for the appellant, has argued that this: 
expression must mean ‘the Court whose duty it was to 
execute the decree atthe time when the satisfaction 
was made”, but this is not the plain and natural 
meaning of this expression, because if and when the 


-judgment-debtor makes an application under’ ‘sub- 


rule (2) the Court whose duty it is to execute the 
decree is the Court whose duty it is to execute the 
decree at the time when the application is made. 
Therefore it is, in my opinion, open to the judgment- 
debtor to make an application to that Court, which is 
the transferee Court. The transferee Court also hag 
jurisdiction to record the satisfaction, if it finds after 
due inquiry that the satisfaction has been made. 

_ Therefore this appeal fails and is dismissed with 
costs, advocate’s fees three gold mohurs. 


Roserts, C.J.—I agree. 
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LETTERS PATENT APPEAL. 


Before Sir Ernest H. Goodman Roberts, Kt., Chief Justice, and 
Mr. Justice Dunkley. 


K. J. PATEL 
T.K.V.R.V. CHETTYAR AND ANOTHER.* 
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Bailment—adverse claims on bailee—Bailee's remedy of interpleader suit— | — 


Paddy sent to bailee for milling—Notice to bailee of sale of rice by bailor 

to third party—Property in rice—Claim by bailcr on rice for price—Bailee’s 
claim of hypothecation—Bailee’s eee of rice fo bailor—Conversion— 
Damages, : 


:Where the bailor of goods and a purchaser of the Seale fron: him adversely 
claim the goods from the bailee, the remedy of the baileeis to file an interpleader 
suit against the rival claimants. If he refuses to do this and retains the aaa 
for the bailor, he must stand or fall by the latter’s title. 

Wilson v. Anderton, 1, B. & Ad. 456, referted to. 

Paddy was sent to the mill of the Ist respondent for milling, and when 
gunny bags were’ sent to him tor the rice the Ist respondent was informed by 
the bailor that the rice had been sold to the appellant by the bailor and that it 
was to be appropriated to the contract, ‘Thereafter the bailor gave notice to the 
ist respondent that the rice was not to be delivered to the appellant on thé 


ground thai-he was not paid his price. The 1st respondent set up a claim of . 


his own thatthe rice was hypothecated to him for the payment of some other 
debts. He deliveted the rice to the hailor to sell to some other person with a 
view to get the sale proceeds himself. The finding of the Court was that there 
was no substance in his claim. , 8 

Held, that the 1st respondent was liable in damages to the appeilant for 
conversion of his goods. 


P. K. Basu for the appellant. 
Anklesaria for the 1st respondent. 


RoBERTS, C.J.—The facts in the present appeal may 
be stated shortly as follows. 

The appellant bought from U Toke Gyi certain rice 
by description and entered into a written contract for 
the purchase of it on the 30th April, (1938. And paddy 





i Letters Patent Appeal No, 12 of 1939 from the judgment i in Special Civit 
2nd Appeal No. 138 of 1939 of this Court. 
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was brought to the mill of the first respondent by 


U Toke Gyi on diverse days before the 30th April and 
was milled between those days and the 5th May, when 


gunny bags were supplied’ for the rice so milled to be 


bagged: and at the time the rice was being packed 
into gunny bags the first respondent’s agent, Arumugam 
Chettyar, was informed that the rice so bagged was to be 
appropriated unconditionally for the.contract of sale by 
U Toke Gyi. His words are as follows : 


“When Toke Gyi’s paddy was milled the rice produced was 
bagged in the bags brought by Phutta. I did so because Toke Gyi 
asked me to put ‘the rice in the bags brought by Phutta and at 
the time of bagging Toke Gyi told me that the rice had been sold 
to the Babu.” ~ 


It is therefore perfectly: plain that at that time the first 
respondent received notice of the sale and was well 


-aware, having regard to the conditions which obtained 


in sales of this description, thatthe property in the 
rice, subject of course to the rights of the unpaid 
vendor to lien so long as he actually remained unpaid, 
had vested in the purchaser, the appellant. . 

On the 7th of May, we are informed (and it is not 
contradicted), the rice was all in the bags and was in a 
deliverable state and the price was, as has been found as 
a fact, actually paid on the 8th of May. Prior, however, 


. to the demand of the appellant from the first respondent 


of the rice which had been appropriated te the contract 
of sale, the first respondent received a letter from 
U Toke Gyi saying that the price had not yet been 
paid. And therefore the position then was that the first 
respondent had had notice of the sale, but realized that 
adverse claims might be made to the rice by U Toke Gyi 
upon. the one hand and the parties who were the 
purchasers of it upon the other. At that stage his - 
obvious ‘way of protecting himself was by interpleader 
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action. But he chose to take the risk of not following 12? 
this course by reason of his desire to bring forward a Patt, 
claim that the rice in question had been hypothecated. TKV.RV.: 
to him for the payment of other debts. It has been. “=™%** 
found as a fact by the learned Judge in second appéeal— : 
and we are bound by his finding—that there was no 
substance in that claim, and .the first respondent 
having staked all upon making it and neglected to 
-interplead, is now in the position which has been 
succinctly described by Lord Tenterden in the old case 
of Wilson and ue v. Anderton (1).. Lord Tenterden 
said : 






ROBERTS, 
CH * s 


‘fA bailee can never be in a better situation than the bailor. 
If the bailor has no title, the bailee can have none, for the bailor 
can give no better title than he has. The right to the property 
may, therefore, be tried in an action against the bailee, and a 
refusal like that stated in the case has always been considered 
evidence of a conversion. The situation of a bailee is not one 
without remedy. He isgnot bound to ascertain who has the 
right. He may file a bill of interpleader in a Court of Equity. 
But a bailee who forbears to adopt that mode of proceeding, and 
makes himself a party by retaining the goods for the bailor, must 
stand or fall by his title.” 


There is, of course, no question, as Mr. Anklesaria 
has said, as to the original titie of the bailor in the © 
paddy taken to the mill, but the question of title arose 
as soon as U Tcke Gyi had informed the first respondent. «: 
of the sale which had taken place and had disclosed 
circumstances which would divest him of the title and — 
put the bailment at an end. : 

The contention of Mr. Basu is, we think, eat 
founded. What is abundantly clear is that the miller, 
faced with the difficulty of not knowing whether to - 
believe U Toke Gyi or not, was at least not justified in 





(i) 1 B.& Ad. 450. 
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re-delivering the rice to him in such circumstances 


that he might sell the same to a quite different ‘party: 
and that the first respondent should put the proceeds 
of that sale in his own pocket by reason of some claim 


‘which he had against U Toke Gyi. He had notice of 


the sale and of the purchaser’s title, and not having 
chosen to adopt the precautions which were open to. 
him, in my opinion he is liable in damages for what he 
has-done. 

Accordingly, the appeal must be allowed and the 
judgment of the District Court must be restored, costs: 
here and in the Courts below, advocate’s fee in this 
Court twelve gold mohurs. 


DUNKLEY, ].—I agree. 

The first respondent himself admitted that he had 
notice of the sale of this particular rice to the appellant 
on the 5th May, and on that date the rice was 
appropriated to the contract of the 20th April. 
Consequently, on that date, under the provisions of. 
section 23 of the Sale of Goods Act, the property in 
this rice passed to the appellant and he became the 
owner of the rice. It is quite immaterial fo this 
question whether the price of the rice due under the 
contract had been paid by the appellant to U Toke Gyi 
or not. ; 

On the 8th May U Toke Gyi sent a notice to the 


- first respondent requiring him not to deliver the rice to 


any person, on the ground that the price thereof had 
not been paid. U Toke Gyi never said that he had not 
sold the rice to the appellant. He merely said that he 
had not been paid therefor. Consequently, all that 
U Toke Gyi was setting up was that he had.a vendor’s 
lien. It may be that in consequence of this the first 
respondent would have been entitled to retain 
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possession of the rice and to refusé to deliver it to the 
appellant ; as to that Iam not prepared to express an 
opinion. But the first respondent was certainly not 


entitled to do what he in actual fact did, and that was. 


to deliver the rice which belonged to the appellant to 
U Toke Gyi, with the knowledge that U Toke Gyi was 
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going to sell it to some other person and that ultimately . 
the sale proceeds would find their way into his (first _ 


respondent’s) hands. That was clearly a conversion 
and, consequently, the first respondent is responsible 
to the appellant for the damages which he sustained 
owing to his rice being sold to another person. 
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APPELLATE CIVIL. . 
Bipens Sir Ernest H. Goodman Roberis,. Kt, Chief Justice, and 
Mr. Justice PMniTeY, 


J. E. SOLOMON 
v. 


‘THE OFFICIAL ASSIGNEE.* 


. 


Insolvency—Protection of payment to credilor—No notice of insolvency 
petition—Payment of part of fund assigned to-creditor—No mala fides— 
Fraudulent preference—Onus on Official Assignee—Discharge of onus— 
Dominant motive ofinsolvent in making bayment—Good faith. in et aii 
Rangoon Insolvency Act, ss. 56,57. ° 


Seclion 57 of the Rangoon Insolvency. Act protects the payment of money’ 
by an insolvent tu a creditor before adjudication provided the creditor had no- 


. notice of any insolvency petition. If a creditor thinks that a suin paid to him. 


by the debtor was part of a {und which had been assigned to him by the debtor 
before his insolvency, and which was his own property and not available to: 
other creditors, then there is no mala fides in respect of such creditors. 


In re Simms, (1930) 2 Ch.D. 22, explained. 

The onus is upon the Official Assignee to prove that the dominant motive of 
a transfer by the insolvent toa third party .was to make a fraudulent preference. 
That onus is only discharged when the Court upon a review of all the circum- © 
stances is satisfied that the dominant intent to prefer was present. That may 


.be a matter of direct evidence.or of inference, but where there is no direct 


evidence and there is room for more than one explanation it is not enough to- 
say there being no direct evidence the inteni io prefer must be inferred. 

Where the evidence showed that the dominant motive of the insolvent for 
payment to his creditor was that the creditor may not deprive him cf a 
lucrative contract: ye Government by exposure, it is not a,case of fraudulent 


' preference, « 


Sir William Peat v. Gresham Trust Lid., 1534) AC, 252, referred to. 

Per DUNKLEY, J.—Under s. 56 of the Rangoon Insolvency Act the good faith 
in question is the good faith of the debtor who makes the payment; under s. 57 
it is the good faith of the creditor who receives the payment which is in 


question. 


Clark (with him P. K. Basu) for the appellant. 
C.K. Ray for the respondent. | 





Misc, Appeal No, 46 of 1939 from the order of this Court on the 


ide in Insolvency Case No. 85 of 1936. : 


Origin: 
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RoBeErTS, C.J.—This is an appeal from the order of 
the learned Judge on the Original Side holding 
that a payment ‘of: Rs. 14,000 by an insolvent, one 
J. C. Latimour, to the appellant was a fraudulent 
preference within the meaning of section’56 of the 
Rangoon Insolvency Act. It is also now said that he 
has committed an act of insolvency under section 9 (b) 
of the Act in making the transfer with intent to defeat 
or delay his creditors, and that the title of the Official 
Assignee relates back to this act of insolvency. But 
the short answer to this latter contention is that 
section 57 of the Rangoon Insolvency Act protects the 
payment of money by an insolvent to a creditor before 
- adjudication provided the creditor had no notice of 
any insolvency petition. We have been referred in this 
connection by Mr. Ray to the case of Inu re Simms (1). 
In that case Clauson L.J. (then Clauson J.) referred, to 


the proposition that ‘a fraudulent transaction remains ~ 
a fraudulent transaction (at all events if the parties know: 


all the facts which stamp it in law as a fraudulent 
transaction) whatever may be the view of the parties 
that it may be the best thing for the debtor.” In this 
case, however, the parties could not be said to know all 
the facts, as i shall presently point out, which would 
stamp the transaction in law as a. fraudulent one. 
Mr. Solomon thought that the*sum of Rs. 14,000 was 
part of a fund which had been assigned to him, and 
which was his own property and not available to the 
creditors at all. Once that proposition is established, 
_ there can be no mala fides in respect of other creditors. 
In the case of Jn re Simms (1) it was clear that the tund 
which was transferred to the bank would have been 
available to the creditors if a different course bad been 


adopted. We think, therefore, that the short. answer. 


(1) (1930) 2 Ch.D. 22. 
26 > ; 
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to the point taken in respect of section 9 is, as I have © 
indicated, that protection is afforded by section 57, and 
that the real question to be decided here is whether . 
there was a fraudulent preference within the meaning 
of section 56 of the Rangoon Insolvency Act. . 

Now, it is admitted on all sides that Mr. Latimour 
was a dishonest person with no desire to fulfil his legal 
obligaticns when he could evade them ; but in a case of 
this character the Official Assignee has to prove that 
the dominant motive of the transfer by the insolvent to 
a third party was to make a fraudulent preference. 
Lord Tomlin pointed out in the case of Sir William 
Henry Peat v. Gresham Trust Limited (1) that the onus 
upon the Official Assignee is only discharged “ when 
the Court upon’a review of all the circumstances is 
satisfied that the dominant intent to prefer was present.” 
“That”, said he, ‘may be a matter of direct evidence 
or of inference, but where there is not direct evidence 
and there is room for more than one explanation it is not 
enough to say there being no direct evidence the intent 
to prefer must be inferred.” The Official Assignee 
must therefore show that Latimour knew that the 
moneys he handed over to Soldmon constituted a 
fund which might be available for other creditors. | If 
he did not know this, it is clear that he could not 
have had the dominant motive to defraud the other 
creditors. 

Now, Mr. Latimour had ‘borrowed Rs. 25,000 from 
Mrs. Aaron upon the security of his gratuity ; and this 
was assigned over for value by Mrs. Aaron to 
Mr. Solomon, and although it has been held subsequently 
that such a right, being spes successionis, cannot be 
assigned within the provisions of the Transfer of. 
Property Act, it is quite clear that Mrs. Aaron believed 


(1) (1934) A.C, 252, 262. 
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that the assignment was valid. If Latimour had a 
similar belief, he could never have supposed that he 
was defrauding his creditors, and I am not satisfied 
from the evidence that he any more than Solomon had 
the least suspicion that the purported assignment was 
invalid. Itis said that Mr. Latimour was not the sort 
of person to- possess the motive of fulfilling his legal 
obligations and, therefore, he must have had some other 
motive in making this assignment and that motive must 
have been a fraudulent one. But upon the evidence it 
is not easy to see how Latimour could suppose that he 
was doing other than fulfilling the legal obligations 
which, however unfortunate in the circumstances they 
might appear to him, seemed impossible to evade. It 
is quite true, as has been urged upon us by Mr. Ray in 
argument, that the Corporation had written that they 
- would pay to Mr. Latimour and to no other person ; 
but then when they paid him, Latimour could only 
conclude that he was réceiving these moneys for and 
on behalf of Solomon to his use, and that he could be 
restrained from converting it to his own use or to that 
_ of any other person. 

From the evidence I think itis clear that Solomon 
“was pressing him, not with a view to defrauding 
anybody, but from the anxiety which often operates in 
a creditor’s mind to get back his dues without delay, and 
Solomon had said in evidence that he had threatened to 
disclose Latimour’s financial position to the Postmaster- 
General unless he was paid what was due to him. If 
he had done so, the Postmaster-General would have 
been apprised of the worthlessness of the security of 
Rs. 50,000 which Latimour had given for obtaining 
what was a lucrative contract. I have no doubt that it 
was largely to secure his own safety in that position that 
Latimour decided that he had better pay Mr. Solofnon 
what was due to him, and that that was the dominant 
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motive. No other knowledge and motive has been 
shown to us, and that being so, in my opinion, the 
Official Assignee failed to prove his case. I regret, in 
coming to this conclusion, to differ from the view 
expressed by the learned Judge, who seems to me, with 
respect, to have allowed himself to express the view 
he did because of Latimour’s known unsatisfactory 
character ; but, as I say, although he was not a man to 
be trusted, when it comes to examining the knowledge 
which was in his mind, I cannot think that the Official 
Assignee has shown that Latimour believed ‘that this 
Rs.'14,000 came out of the moneys which were available 
to creditors. That being so, the appeal in this case 
succeeds and must be allowed, and the petition of 
the Official Assignee. must be dismissed with costs, 
advocate’s fee twenty gold mohurs. 


Dunx.ey, J.—I concur, and I desire to add only a : 
few words regarding the provisions of section 57 of the 
Rangoon Insolvency Act. Mr. Ray argues that this 
section, although it is not so stated in the terms of the 
section, has been held to apply only to bona fide 
transactions, and that is undoubtedly the case. But 
the distinction between this section and section 56 is. 
that the good faith which is in question under section . 
57 is the good faith of the creditor who receives the 
payment, whereas under section 56 the good faith in 
question is the good faith of the debtor who makes the 
payment. In the circumstances of this particular case, 
it is abundantly clear that Solomon considered that the 
money which was paid to him was his own money, 
which belonged to him by virtue of the deed of 
assignment which the debtor had previously executed 
in his favour, and consequently it cannot be said that 
Solomon was acting in bad faith in receiving this 


payment from the insolvent. Hence, section 57 is a 
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LETTERS PATENT APPEAL. 


Before Sir Ernest H, Goodman Roberts, Kt., Chief Justice, and 
Mr. Justice Dutkley, 


U KELATHA v. U PANNAWA.* 


. Award; suit on an—Award declaring right to a kyaung—Value of the claint 


more than Rs, 100—Award not registered—-Award inadmissible in 
evidence—Registration Act, ss. 17 (1) (e), 49. : 

A suit based on:.an award must fail if a right is. claimed thereunder toa 

kyaung of the valu@/of more than Rs, 100, and the award has not been register ed. 


To be admissible in evidence, the award declaring such right must have been 
registered, 





K. C: Sanyal for the-appellant. 
E Maung for the respondent. 


Wiest, J—The parties are pongyis who are litigating with 
regard to the possession of a kyaung and its site. U Kelatha 
brought a suit against U Pannawa based on his title to the suit 
property and also, apparently, based on an award concerning the 
property, given in his favour by the Thudhamma Sayadaws. The 
learned Subdivisional J udge was of the opinion that the award was 
inadmissible in evidence because it had not been registered, but 
considered that the plaintiff had made out a satisfactcry title to 
the property and he therefore decreed the suit. U Pannawa went 
on appeal to the District Conrt and the learned District Judge 
came to the conclusion that the award did not require registration, 
that it was admissible in evidence, and that the plaintiff should 
succeed on the award and therefore he dismissed the appeal. 

U Pannawa comes to this Court in second appeal. On his 
behalf it is urged that there was no valid submission to arbitration, 
that the suit should not have been dealt with as one to enforce an 
award, that the plaintiff had not established his right to possession 
of the property, and that the documents on which the plaintiff 
relied were inadmissible, not having been registered. 

It is now conceded before me on behalf of the respondent that 
U Kelatha did not make out his title to possess this kyaung and 
site satisfactorily, except upon the basis of the award. It is, 








= Letters Patent Appeal No. 11 of 1939 aris g out of Civil 2nd Appeal 
No. 49 of 1939 of this Court from the judgment of the District Court of Sagaing 
in Civil. Appeal No. 51 of 1938. / 
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however, contended on behalf of the respondent that there was a 
valid reference to arbitration and an award which binds the 
parties was duly pissed by the Thudhamma Sayadaws. Mr. Chan 
Htoon on behalf of the Respondent siys that the award does not 
‘require registration and is admissible in evidence,. It seems clear 
from the issues and the évidence that this suit could not be 
decree:1 on the award without a remand and further evidence, 
because the parties have not had a proper opportunity of producing 
‘evidence with regard to the question whether there was a valid 
reference to arbitration. It is, however, urged .before me on 
behalf of the appellant that the award is clearly Pedmissible in 
evidence and that the appeal should be allowed and the suit 
dismissed on this.ground, coupled with Mr. Chan Htoon’s admis- 
sion that his client has not established his right to the possession 
of this property apart from the award. 

Hence it is necessary for me to determine whether this award 
requires registration. ; 

Prima facie an award of this kind, if it deals with property 
valued at Rs. 100 or more requires registration, vide section 17 (1) 
(6). of the Registration Act and section 10 of the Transfer of 
Property (Amendment) Supplementry Act, 1929, Mr. Chan 
Htoon on behalf of the:respondent takes three points on which he 
states that this award does nct- require registration. In the first 
place, he says that the Ayaung and site are -not of a value of 
Rs. 100 or upwards. In the.second place, he contends that the 
’ award does not “ create, declare, assiyn, limit or extinguish ” any 
right, title or interest in immovable property. In the. third place, 
he argues that in a suit brought for the enforcement of an award 
there is no need for an award to be registered. 

I think that the second and third points are easily disposed of. 

With regard to the second point it must be remembered that 
the plaintiff is out of possession of this property and has admit- 
tedly no right to possess it apart from the right which he claims 
under this award ; hence, if this award does noi create or declare 
his right it is of no use to him and he will not be able to get 
possession of the kyaung by virtue of it. 


With regard to the third point.Mr. Chan Htoon hes not been. 


able to cite any authority in-support cf his view, which strikes me 
as being a novel orc..,In arecently decided case, namely, the 
case > of. Maung Hlay v. U Ge (1), a Full Bench of this Court laid 
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down that all the rules regarding arbitration, subject to the 
‘proviso contained in section 89 of the Code of Civil Procedure, 
are contained in the second schedule of the Civil Procedure Code. 
In view of this decision it is difficult for me to accept Mr. Chan 
Htoon’s unsupported contention that quite different principles 
apply. where a suit is brought on an award as compared. with an 
application which is made to enforce an award. 

‘It is stated before me by both sides that there isno reported 
authority with regard to the value to be attached to religious 
properties under section 17 (1) (0) of the Burma Registration Act. 

Mr. Chan Htoon on behalf of the respondent contends that 
the same principles as have been applied under the Court-fees Act 
should be followed in this case and he draws attention to the 
cases.of U Pyinnya and another v. U Difa (1) and Rajagopala 
Naidu v. Ramasubramania Ayyar and another (2). 

The position is well settled with regard to the court-fees 
payable in suits relating to religious property but it seems to me 
that similar principles are not applicable when the Registration 
Act is in point. There is a special provision in the Court-fees Act 
for suits “ where it is not possible to estimate at a money-value the. 
subject matter in dispute’, vide Schedule II, Article. 17 (vi). 
There is nothing at all similar to this in the Registration Act. 
Section 17 (1) (b) of the Registration Act is as follows : 

“ Other non- -testamentary instruments which purport or 
operate to create, declare, assign, limit or extinguish, 
whether in present or in future, any right, title or 
interest, whether vested or contingent of the value of 
one hundred rupees and bpwards, to or in immovable 
property ;’’. 

It is not contended that the property in suit has no walle, It 
is only contended that it has no market value and that itis not 
possible to assess its value. I am prepared to agree that the 
property in suit has no market value, in so far as it is not property 
which can be offered for sale in the ordinary way, but it seems to” 
me that this kyaung and the site must havea value. The land is 
not valueless and the Ayaung must have cost.a good deal of money 
to erect. Moreover, the plaintiff is fighting strenuously to get 
possession of this property and it seems that he would be unlikely 
to do this if it was of no value. ‘The plaintiff has himself, in his 
plaint -valned. this property for the -purpose of jurisdiction at 
Rs. 3,000. “As he has valued it, for that purpose, at Rs. 3,000 it 

(1) (1929) LL.R.7 Ran. 245. °° (2) (1923) LL.R. 46 Mad. 782. 
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seems to me difficult for Mr. Chan Htoon to contend now that the 
property is not worth as much as Rs. 100. I am therefore of the 
opinion that the suit property: must be deemed to have a value of 
Rs. 3,000 for the purpose of section 17 of the Registration Act. 

It follows ihat this award requires registration and as it has 
not been registered it is inadmissible in evidence and cannot be 
made the basis of the plaintiffs case. Hence the plaintiff’s suit 
must fail. I allow this appeal with costs and dismiss the suit with 
costs throughout. 


The plaintiff obtained leave for further appeal. 


ROBERTS, C.J.—This appeal must plainly be 
dismissed. The suit was based upon an award in 
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respect of disputes which arose between different _ 


“monks in a kyaungdaik, and Mr. Sanyal, has, quite 
wisely and properly, admitted that if he is unable to 
succeed upon the award then his client, the plaintiff- 
appellant, must fail. And it was objected that the award 
by which he sought to prove his case was inadmissible 
in evidence because it was not registered. - 

The sole point therefore is: does it require regis- 
tration? Under section 17 (1) (e) of the Registration 
Act, non-testamentary instruments transferring or 
assigning any decree or order cf a Court or any award 
must be registered, provided, first, that they purport 
to declare some interest or right—and a number of 
alternative phrases are provided in this part of the 
section—and, secondly, that the right is .of the value of 


one hundred rupees and upwards to or in immovable | 


property. 

Looking at the award, Mr. Sanyal has been unable 
to contend, in face of the clear language employed, that 
it does not purport to declare any interest. It says in 
the most distinct terms that the kyaung and the 
- garubhan and lahubhan properties therein shall be 

taken charge of, looked after and occupied by the 
appellant. 
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ald The only remaining eueeiane: therefore; is what the . 
U Kecarua value of this kyaung was. And it was: pleaded by the 
u paxnawa, plaintiff-appellant himself in his plaint that the value of 

Rosznrs, the said kyaungdaik, precincts and site was Rs:°3 ,000 
SI. at the current market price.. When the plaintiff’came . 
to give evidence he. repeated in. his evidence, ‘‘ The 

kyaung in suit is worth about Rs. 3,000.” It is indeed 

difficult to see how he can retire from this position now. 

It is plain that the suit has been regarded as_ of 
importance. A réference has been made to the learned 
suyadaws. There is evidence that there are three 
buildings at least in the kyaungdaik and it cannot be 
said that there are no facts from which the learned 
Judge might legitimately infer that the value of the site 
of the monastery and the buildings thereon exceeded 
the comparatively trivial sum of Rs. 100. 

Having arrived at this conclusion, jt is clear that he 
was right in saying that the award, which had not been 
registered -pursuant to the Act, was inadmissible as 
evidencesand that the plaintiff must therefore fail in the 
suit which he brought upon it. Accordingly, as I say, 
this appeal must be dismissed. No order as to costs. 


DUNKLEY, J.—I agree. 
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CIVIL REVISION. 
‘Before Mr. Justice Dunkley. 


GEORGE NEWNES BOOK CO, (INDIA) LTD. 
v. 
| K.V.S, IYER* 
Contract—Written proposal by debtor to pay time-barred débt by instalments— 


Acceptance of instalment hy creditor—Acceptance by cunaucl—nA Coan inte 
becoming a promise—Contract Act, ss, 2 (a) & (b), 25 (3). 


1939 
Nov. 30. 


Acceptance of a proposal'¢an be expressed either in the form of a verbal or 

a written acceptance or by conduct. A written and signed. proposal, made by 
a debtor'to a creditor, after the expiry of the period of limitation, to pay the 
balance due by instalments and the subsequent payment of an instalment in 
irsuance thereof by the debtor which is accepted by the creditor constitutes 
tacceptance which becomes a promise within s, 25 (3) of thé Contract Act, 


Appa Rao v. Suryaprakasa Rao, 1.L.R 23 Mad, 94, referred'to. © 
M. Bhattacharya for the applicant. 
Sastry for the respondent. 


DuNKLEY, J.—This application in revision. arises 
out of a suit brought in the Small Cause Court of 
Rangoon for the recovery of a sum of Rs. 90, being 
the balance of the price of certain books sold by the 
applicants to the respondent. The books were sold in. 
July 1932,and admittedly, on the face of it, payment 
for the price of these goods was time-barred. 

The suit, however, is based upon a contract, within . 
the terms of section 25, clause (3), of the Contract Act, 
to pay a time-barred debt. That section says that-an 
agreement made without consideration is not void if “ it 
is a promise, made in writing and signed by the person 
to be charged therewith, . . . . to pay wholly orin 
part a debt of which the creditor might have enforced 





* Civil Revision No. 275 of 1939-from the judgment of the Small ‘Cause.:: 
Court of Rangoon in Givil Regular Suit No. 2239 of 1939, 
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payment but for the law for the limitation of suits,” 
The action was based upon a letter (which is exhibit C 
on the record), dated the 11th June, 1936. Admittedly it 
was written to the applicants by the respondent and was 
signed by him. It is in the following terms : 


“On account of my dues I will make part payment of Rs. 20 
twenty only on the 18th June 1936 to Mr, Hartnell who met me 
this day. I regret for the delay. I propose to pay the balance by 
monthly instalments.” 


Now, for the applicants itis.set up that this is an 
unequivocal promise to pay the balance of the debt due 
by monthly instalments. For the respondent it is said 
that this isa mere acknowledgment of the debt and as 
such is of no avail to the applicants because the 
acknowledgment was made after the debt had become 
time-barred. Referring to section 2 of the Contract 
Act we find there the definitions of ‘a proposal” and 
‘a promise”. Sub-clause (a) of section 2 says that: > 


“When one person signifies to another his willingness to do 
or to abstain from doing anything, with a view to obtaining the 
assent of that other to such act or abstinence, he is said to make 
a proposal.” ; 


Quite clearly, therefore, this letter was a proposal by 
the respondent to pay the applicants the balance of the 
debt due by him by monthly instalments. Sub-clause 
(b) of the section says that : 


“When the person to whom the proposal is made signifies his 
assent thereto, the proposal is said to be accepted. A proposal 
when accepted becomes a promise.” 


For the applicants it is urged that acceptance can be 


expressed either in the form of a verbal or a written 
acceptance, or by conduct, and that in this case there 
has beén an acceptance by conduct. In my opinion 
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this is the correct view of -the relations between the 
parties in regard to this matter. The first part of the 


letter of the 11th June, 1936,. promised, to, make. a. 


payment of Rs. 20 on the 18th June, 1936. On the 2nd 
July, 1936, the payment of Rs. 20 was actually made by 
the respondent. Thenon the 10th-November, 1936, he 
made a further payment of Rs. 10, which was accepted 
by the applicants, and, in my view, acceptance of this 
payment of Rs. 10 in November was acceptance by the 
applicants of the proposal to pay the balance by monthly 
instalments, and cousequenyy:’ this proposal became a 
promise. 

This particular ‘polit has been considered by a 
Bench of the Madras High Court in Appa Rao v. 
Suryaprakasa Rao and another (1): the learned 
Judges said : 

“ For this purpose we think the document is sufficient 
when it contains a promise to pay wholly or in part the’ debt 
referred to therein—that is, when it expresses an intention to pay 
which can be construed to be a ‘promise’ within the meaning 
of the section. We do not think that to create a ‘promise’ 


within the meaning of the section it is necessary that there should 
be an accepted proposal reduced into writing. The definition 


clause says a proposal when accepted becomes a promise. It 


does notsay a proposal when accepted and reduced to writing 
becomes a promise and in our judgment all that is requisite is 
that there should be a written proposal accepted before action, 
for a written proposal becomes 4 promise when accepted.” 


That is exactly the state of facts here. There was a 
written proposal made on the 11th June, 1936, and that 
proposal was accepted by the applicants, and, therefore, 
it became a promise enforceable under the provisions 
of clause (3) of section 25 of the Contract Act. 


In my opinion, the learned Third Judge of the: 


Small Cause Court, in dismissing the suit of the 








(1) (1899) LL.R. 23 Mad. 94, 97. 
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_ 1939 applicants, misdirected himself as to the law and the 


ome applicants were entitled to succeed in their suit based 
Boox Co. upon this letter of the lith June, 1936. This appli- 
(ins) L™- cation, is, therefore, accepted, and the judgment and 
Tver. —_ decree of the Small Cause Court dismissing the suit of 
Duyxtey, J. the applicants is sét aside, and instead thereof there 
will be a decree for the amount claimed with costs in . 

both Courts, advocate’s fee in this Court three gold 


mohurs. 
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APPELLATE CRIMINAL. 


Before Mr, Justice Sharpe. 


SHANKAR SUKUL ND OTHERS 
: 2. r 
THE KING.* 


Criminal. Procedure Code, ss. 408, 41%, 414, 415A, 562, 563—Conviction of 
offence—No sentence passed—Reléase on signing bond for good behaviour— 
Appeal against conviction—Persons convicted in one trial—Order against 
one person appealable—Order against another not appealable—Right of 
appeal, 

Where a persén has been convicted of an offence and under s. 562 of the 
Criminal Procedure Code is ordered to be released on his entering into’ a bond 
to be of good behaviour, he has an immediate right of appeal against the 
conviction though no sentence has been passed, and that right is not taken away 
by s. 414.0f the Code. ork: 

Ma Chit Su v. King-Emperor. 5 L.B.R.129 ; Mi Shwe Nyun v. King-Emperor, 
(1904-06: 1 U B.R. Cr, Pr. 7, approved. ; 

King-Emperor v. Hira Lal, ..L.R. 46 All. 328, referred to. 

If another person has also been convicted and sentenced in the same trial 
along with such a person as is mentioned above, he also has a right of appeal 
by virtue of s. 415A, and he may appeal not only against his conviction but 
also against his sentence ; and this notwithstanding the fact that, if his case had 
stood alone, he would, because of the provisions of ss. 413 and 414 of the Code, 
have had no right of appeal. , 


J. B. Sanyal for the appellants. 
De for the respondent. 


SHARPE, J.—In this appeal an interesting preliminary 
point under the Code of Criminal Procedure is ‘taken. 

The facts are as follows : One Jamana Sukui filed a 
complaint before the Honorary Magistrates (1st Bench), 
Rangoon (who admittedly exercise -the powers of a 
Magistrate of the first class), against the three appellants 
and a fourth person called Seo Raj Kahar, alleging that 
these four persons had been guilty of offences under 


* Criminal Appeal No. 928 of 1939 from the order of the 1st Bench, 
Honorary Magistrates, Rangoon, in Cr. Summary Trial No. 768 of 1938. 


Refs - 387 (9g 2. 
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sections 323, 504 and 506 of the Penal Code. The 
case was tried summarily, all four accused pleading not 
guilty. The first two. appellants were convicted, and 
they were bound over, under section 562 of the Code 
of Criminal Procedure, for one year in the sum of 
Rs, 100, with two eiiciens the third appellant was 
fined Rs. 30-(or one month’s rigorous imprisonment in 
default of payment) and ordered to spay Rs. 24 costs 
{or one month’s simple imprisonment in default) ; and 
Seo Raj Kahar was acquitted. According to the prayer 
in the Memorandum of appeal all three appellants ask 
for their sentences as well as their convictions to be et 
aside. 

Mr. De, for the Crown, has taken the preliminary 
objection that none of these three appeals lies, because, 
to put it quite shortly, the first two appellants, not yet 


~ having been sentended, have not yet the-right of appeal 


given by section 408 of the Code of Criminal Procedure, 
and that, in any event, any right of appeal conferred 
by section 408 isin their case excluded by section 414 ; 

while the third appellant’s right of appeal is expressly 


_excluded by this last mentioned seclion 414. 


Mr. Sanyal, on the other hand, while conceding 
that, in so far as the Memorandum of appeal prays, in 
respect of the first two appellants, for the setting aside 
of their sentences, it is wrongly drafted, as no sentence 
has yet been passed upon. either of them—yet, says 
Mr. Sanyal, section 408 gives them a present right to 
appeal against their convictions, without waiting to be 
sentenced ; that section 414 has no application because 
of the very fact of their not yet having been sentenced ; 
and, so far as the third appellant is concerned, the 
right of appeal, which would ordinarily be lost to him 
by reason of the provisions both -of section 413 and 
also of section 414, is expressly given back to him, so 


to speak, by section 415A. 


1940] | RANGOON LAW REPORTS. 


I think it. will be convenient first to consider the 


terms of sections 562 and 563. Sub-section (1) of 
section 562 commences by saying - 


‘““When any person . . . . is convicted 


The operative part of the sub-section only comes into 
play when a person has been convicted. Once the 
Berea has been convicted, then 


“the Court. may, instead of: sentencing hin at once to any 


punishment,” 


(which makes it clear that he is not then sentenced), 


then the Court may 


ie . . . «: direct that he be released on his entering into a 
bond . ..-. . to appear and receive sentence when called 
upon Pid : 


Thus it will be seen that a convicted’person. dealt with 
under section 562 either (a) will never be sentenced as 


regards that particular offence, if he behaves himself. 
for the period specified, or (6) will be subsequently- 


sentenced, which sentence will be in respect of the 
conviction originally recorded. The concluding words 
of sub-section (2) of section 563, namely, 


. “Such Court may, after hearing the case, pass sentence ” 


refer tc the sentence the passing of which was 


suspended, or postponed, as it were, at the time of 


the original conviction, the words “aftcr hearing the 
case” being a reference to the proceedings in which 
“the Court which convicted the offender ’’—sub-section 
(1)—satisfies itself that the convicted person has failed 
to observe any of the conditions of his recognizance. 

It will thus be seen that, when the provisions of 
sections 562 and 563 are invoked, the usual procedure 
of conviction followed immediately by sentence is not 
observed. Under that section the usual procedure is 
divided into two parts, and the second part of the 
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procedure may never be carried out. That section 408 
gives a right of appeal immediately a conviction is 
recorded ‘under section 562, without waiting for the 
passing of the subsequent sentence (if any), was decided 
in Upper Burma in 1904 in the case of Mi Shwe Nyun 
v. King-Emperor (1), a decision which was followed a 
few years later in Lower Burma in the case of Ma Chit 
Suv. King-Emperor (2): With those decisions I respect- 
fully agree, and in my’ "judgment section 408 does confer 
upon the first two appellants in the present case the right. 
of appeal against their convictions, notwithstanding the 
fact'that they have not yet been sentenced. 

Now what is the effect. (if any) of section. 414. as. 
regards the first two appellants in the present case? 
The material words of section 414 really speak for 


_ themselves ; they are: 


“6... there shall be no appeal . . .. ™ in 
dny case tried summarily in which a Magistrate , . 
passes a sentence of fine-not exceeding two hundred rupees only.” 


As I have just pointed out, in the case of the first two 
appellants before me the Honorary Magistrates have 
not yet passed any sentence at all. Clearly, then, they 
have not passed a sentence of fine of Rs. 200 or less. 
Therefore section 414 does not apply. The same point 
came before Boys J. in King-Emperor v. Hira Lal (3), 
and, as the matter is, to my mind reasonably clear, I do 
not think that I need do more than merely refer to that 
decision. 

So far, then, as regards the first two appellants, in 


_ my judgment they have, under section 408, a right of 


appeal against their convictions, notwithstanding the 
fact that they have not yet been sentenced, and that 
right is not taken away by section 414. 


(1) (4904-00) 1.U.B.R. Cr. Pr, 7. (2} 5 L.B.R. 129. 
(3) (1924) LL.R. 46 All, 828. 
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As regards the third appellant, it is true that, if his 
case stood alone, if he had been the only one of the 
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four to be convicted, both section 413 and section 414 ‘ue kine. 


would have deprived him of all right of appeal. But in 
my judgment, once I have decided, as I have done, that 
the first two appellants have a right of appeal, albeit 
only against conyjction, section 415A gives the third 
appellant a right of appeal not only against his convic- 
‘tion but also against his sentenée. Although in the 
‘first am of section 415A: the wordsare *- 


“* more persons than one are convicted in one iia ski 
‘the concluding words of the section are © 

“ shall have a right of appeal ”’ 

and are not 

“ shAll have a right of appeal against conviction.” 


_ In my judgment the section gives a general, and not 
a limited, right of appeal. In conclusion on this point 
let me call attention to the opening words of 
section 415A : 

“ Notwithstanding anything contained in this Chupter . 
as opposed to the opening words of avers 413 and 414, 
which are ' 

* Notwithstanding anything hereinbefore cigatatned ce 

In my judgment the preliminary objection fails as 
against each and all of the appellants, and I will now 
hear the appeals on their merits. 


” 


»” 


{On the merits his Lordship held that the appellants 
were rightly convicted except that the conviction for the 


offence under s. 323 of the Penal Code was to be altered 


to one under s. 352, and that the orders and sentence 
passed by the Magistrates were suitable. ] 


SHARPE, J. 
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APPELLATE CRIMINAL. 
Before Mr. Justice Sharpe. 


MOHAMED KHALICK »v. THE KING* 


Limitation—Accused convicted and released on signing ‘bond—Subsequent 
sentence—Appeal against sentence in time—Appeal against order of 
conviction time-barred—Criminal Procedure Code, ss. 408, 562, 563— 
Limitation Act, art..155, 


._A person against whom a conviction is recurded under s. 562 of the Criminal 
Procedure Code*and who is subsequently sentenced more than sixty days after 
the recording of the conviction can appeal against the sentence only, if he does 
so within sixty days from the date of that sentence. In cases coming within 
ss. 562 and 563 of the Code the proceedings fall into two parts—the sentence 


‘does not immediately follow the conviction—but that does not. deprive the 
“person convicted of the right given him by s. 408 of the Code of appealing 


against either conviction only, or sentence only, or, subject to limitation, against 
both. 

Ma Chit Su vy. King-Emperor, 5 L.B.R. 129; Mi Shwe Nyun v_ King- 
Emperor, (1904-06) 1 U.B.R. Cr. Pr. 6; Nga Thein Maung v. The King, 
Cr. App. 870 of 1939, H.C, Ran. ; Shankar Sukul v. The King, [1940] Ran, 381, : 


Jeferred to. 


’ SHARPE, J.—A preliminary point on limitation arises 


in this appeal. 


The appellant was convicted on the 16th September 
last of theft in a dwelling-house, by the Fourth Additional 
Magistrate, Rangoon, who is a Magistrate of the First 
Class and from whose sentences and orders an appeal 
lies to this Court by virtue of the provisions. of sub- 
section (2) of section 27 of the Burma Courts Act, 1922. 
The learned magistrate did not regard the case as one 
calling for a term of imprisonment and, acting under 
the provisions of section 562 of the Code of Criminal 
Procedure, he released the appellant upon his entering 
into a bond without sureties, in the sum of Rs. 100, for 
one year, and in the,meantime to keep the peace and 
to appear and receive sentence when called upon to. 


'* Criminal Roce No. 1056 of 1939 from the order of the 3rd Additional 
Magistrate of Rangoon in Cr. Reg. Trial No. 741 of 1939, 
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do so within that period. The appellant failed to 
be of good behaviour for as long as a year and he 
was accordingly brought before the learned magis- 
trate, who then sentenced him, under the provisions 
of sub-section (2) of section 563 of the Code 
of Criminal Procedure, to four months’ rigorous 
imprisonment. That was on the 21st November last. 
On the 28th November the appellant filed the present 
appeal, which is expressed to bé against both ‘the 
conviction and sentence dated the 21st November.” 
' It is now suggested that the présent appeal is barred by 
reason of the provisions of Article 155 of the First 
Schedule to the Limitation Act, as having been filed 
more than sixty days from the date of the original 
conviction on the 16th September. 

There is no reported authority on the point, but in 
the recent unreported case of Nga Thein Maung v. 


The King (1), in which the same point arose, but which. 


‘was, however, an appeal against sentence only, my 
learned brother Mackney held, but without giving his 


reasons, that the period of limitation ran from the date. 


of the sentence. I respectfully agree with his decision, 
and think that it may be useful if I take this opportunity 
to give my reasons for so doing. 

I myself have pointed out in the recent case of 
Shankar Sukul and others v. The King (2) that, when 
the provisions of sections 562 and 563 are invoked, the 
usual procedure of conviction followed immediately by 
sentence is divided into two parts. The second part, 
namely, the sentence, is postponed ; in certain events 
it will never be passed, but, if it is, it will at least be 
postponed. Sections 562 and 563 provide an exception 
fo the rule laid down in sub-section (2) of section 258 
that conviction must be followed immediately by 
sentence. "pte 

(1) Cr. Ap. No. 870 of 1939, H.C, Ran. (2) [1940] Ran, 381. 
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There is no doubt that a person dealt with under 
section 562 may appeal at once against his conviction ; 
see Mi Shwe Nyun v. King-Emperor (1), Ma Chit Su v. 
King-Emperor (2), and Shankar Sukul and others v. 
The King (3). In Ma Chit Su’s case (2) the learned 


Judge expressly declined to decide the point in the 


present appeal, because, before him, it was merely a 
hypothetical case, while in Mi Shwe Nyun’s case (1) the 
Judicial Commissioner had *stated the very question I 


-now have to: decide, but he, similarly, avoided giving 


an answer to it, observing, at page 8: 
it is apparent that a clear and consistent scheme 
of appeals in cases under sections 562, 380 and 563 cannot readily 
be evolved from the rules in Chapter XXXI ‘(of the Code .of 
Criminal Procedure)," which were framed before those’ sections 
were enacted.” oi oye sos 


By reason of the provisions of Article 155 of. the First 
Schedule to the Limitation Act a person dealt with - 
under section 562 must appeai against his conviction 


‘within sixty days of the recording of that conviction. 


But the question remains whether if he is bound over 
for, say, one year and commits a breach of his 
recognizance rnore than sixty days from the date of his. 
conviction, he can then appeal against his sentence. __ 

Section 404 of the Code of Criminal Procedure 
enacts that “ no appeal shall lie from any judgment or 
order of a Criminal Court except as provided for by 
(that) Code or by any other law for the time being in 
force.” Sectidn 408, which is one of the sections of 


. that Code giving a right of appeal, is in very wide and 


general terms ; it provides that “any person convicted 


onatrialheld by *. . a... . Magistrate 
of the First Class . .-. . may appeal e 
(1) (1904-06) 1 CBR. Cr. Pr. 6. (2) 5 L.B.R 129. | 


(3) [1940] Ran. 381.° 
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It is to be observed that no limitation is placed upon 
what he may appeal against. Once he is tried and 


convicted by g Magistrate of the First Class, he may 


appeal, and the scope of his appeal is in no wise limited, 
so that he may appeal against his conviction only, or 
against his sentence only, or against both his conviction 
and sentence. 

_ Now let me turn io the Limitation Act. The words 
‘of Article 155 of the First Schedule thereto (which 
governs appeals under section 408 of the Code of 
Criminal Procedure) are sixty days from “the date of 
the sentence or order appealed from.” If a man could 
not appeal from his sentence only, the words “ sentence 
or” would have no meaning. Asin proceedings under 
‘sections 562 and 563, sentence may, with perfect 
propriety, and frequeritly is, passed more than sixty 
days after the recording of the conviction, the time for 
appealing against a sentence passed under section 563 
must, in my judgment, commence to run from the date 
of the sentence. The words of sub-section (2) of 
section 27 of the Burma Courts Act are worth noting. 
Or amas te appeals . . .- . « from the 
sentences or orders . . . . .” Thus the words of 
Article 155 are directly linked up with those of 
section 408. 

In my judgment a person against whom a conviction 


is recorded under section 562 and who is subsequently’ 


sentenced more than sixty days after the recording of 
the conviction can appeal against the sentence if he 


- does so within sixty days from the date of that sentence. 


Were the view which I have just been expressing not 


_ the correct one, a convicted person, who has been 


quite properly convicted, and who does not wish to 
question the propriety of his conviction and who has 
been dealt with under section 562, would be deprived 
of all opportunity of questioning on appeal what may be 
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an unduly severe sentence, merely because, by his own 
good: behaviour in the early days following his 
conviction, he was not sentenced till mare than sixty 
days from the date of his conviction. 

As I have already pointed out, in cases coming 
under sections 562 and 563 the proceedings fall: into 
two parts—the sentence does not immediately follow 
the conviction—but that’ does not, in my judgment, 
deprive the person convicted of the right given him by 


. section 408 of appealing against either conviction only, 


or sentence only, or both. If he is dissatisfied with the 
conviction, although he ‘has not been sentenced, he 
may appeal against the conviction only. If he is not 
dissatisfied with the conviction and therefore does not ~ 
appeal against it, he can nevertheless, if dissatisfied 
with the subsequent sentence (if ahy), then appeal 
against the sentence only. If he did not,. at first, 
appeal against the conviction and is subsequently 
sentenced within sixty days of the conviction, he can, 
if he does so within those sixty days, appeal. against 
both conviction and sentence at one and the samie time, 
if he desires so to do; but, if he does not appeal — 
promptly against conviction only, he runs the risk, by 
waiting to appeal till he is sentenced, of finding his: 
appeal against conviction barred by lapse of time. 

It has been suggested that by allowing a convicted. 
person to appeal first against conviction.and, if that 
appeal fails and he subsequently. commits a breach of © 
his recognizance and is sentenced, allowing him then 
to appeal against sentence—it is said that, by doing 
that, a convicted person is given a right of second 
appeal. The answer to that suggestion is this: the 
convicted person is not having a second appeal against 
the same decision ; he is having a first (and his only) 
appeal against conviction, and subsequently nie first 


(and his only) appeal against sentence. 
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In the present case the appellant did not appeal 
against conviction within sixty days from the date 


2s i 
1939, 


paren 


thereof. Thatipart of the present appeal which is tue ‘ime, 


against conviction is therefore barred. ‘ (The Memoran- 
dum of appeal is wrong in- giving the date of the 
conviction as the 21st November ; that is the date of 
sentence, the conviction having been on the 16th 
September.) The present appeal is, however, within 
time in so far as regards that a porton: of it which is 
against sentence; 

I have considered the facts of the case and am quite 
unable to say that the sentence of four months’ rigorous 
imprisonment is excessive. The appeal is therefore 
dismissed. : = i. 


SHARPE, J. 
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_ CIVIL REVISION. 
' Before Mr. Justice Dunkley. mre 


P. C. N. GHOSE 
a. ‘ | 
de LN E.R: NN 1. CHETTYAR.* 


Insolvency—Order of discharge—Revocation éf order—Provincial Reisainenap 
Act, s. 5 (1)—Inherent powers of Cour!—Civil Procedure Code, s. 151—No 
power to do unauthorized act—Review of order—Civil Procedure Code, 

- O.47,7.1—Application for review—Limitation Act, s. 5. 

 A’proyincial Insolvency Court has no power to revoke an order of discharge 

which it-had previously passed, and it cannot purport to pass such an ‘order 

under s, 151 of the Civil Procedure Code because that section cannot confer 
upon a Court authority to do that which is prohibited by law. 
In cases to which O. 47,r.1 of the Civil Procedure Code applies, the 

Insolvency Court can review its order if application is made within the time 

prescribed, Under s, 5 of the Limitation Act an application for review may be 


‘admitted after the period of limitation prescribed therefor when the applicant . 


satisfies the Court that he had sufficient.cause for not making the application 
within the period. 


P. K. Basu for the applicant. 
Hay for the respondent. 


DUNKLEY, J.—This is a revision application filed 
under the provisions of the first proviso to section 75 (7) 
of the Provincial Insolvency Act, and the short point 
involved is whether an Insolvency Court under the 
Provincial Insolvency Act has power to revoke an order 
of discharge which it had previously passed. 

The applicant, P. C. N. Ghose, was. adjudicated 
insolvent by the Assistant District Court of Bassein, 
and on the 26th February, 1937, he was granted an 
absolute discharge. At that time it was thought that 
the insolvent had no assets and had incurred his 
indebtedness through no fault of his own. It has, 





* Civil Revision No. 276 of 1939 from the order of the District Court of 
Bassein in Civil Misc. Appeal No. 6 of 1939. 
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- however, now come to light that within a period of one 
‘month prior to the presentation of his petition for 


adjudication he had made a gift to his wife of certain’ 


immovable property in India, and it is clear that this 
gift was made with the intention of defrauding his 
creditors. Consequently, on the 7th April, 1938, one 
of the creditors applied for the revocation of: the order 
of absolute discharge made on the 26th February, 1937, 
and for the -appointment of a receiver. The lower 
‘Courts seem to have been under the impression that the 
order of discharge put an end to the insolvency proceed- 


ings and therefore a receiver could not be appointed* 


‘unless this order was set aside ; but that is not the case." 


At any time a receiver can be appointed when it is" 


discovered that there is property of the insolvent which 
comes.within the definition of “ property” in section 
2(d) (d) of the Act and to which section 28 of the Act is 
applicable. Nevertheless, the Assistant District Court, 
which heard the creditor’s application of the 7th «April 
1938, has revoked the order of discharge and in doing 
so has relied upon the provisions of section 151 of the 
‘Civil Procedure Code. This decision has been upheld 
on appeal to the District Court of Bassein. 

In my opinion, it is plain that section 151 of the 
Civil Procedure Code has no application. Under 
‘section 8 of the Rangoon Insolvency Act the High 
Court, in its Insolvency Jurisdiction, may review, 
rescind or vary any order made by it under that juris- 
diction, and by section 43. of the same Act the High 
‘Court may revoke an insolvent’s discharge. These 
powers are not included in the Provincial Insolvency 
Act, and it must be held that the Legislature has 
advisedly withheid them from Provincial Insolvency 
Courts. 

‘The Assistant District’ Court and the District Court, 
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refered to section & (1) of the Provincial Insolvency 


Act, which 1 is as follows : 


es Subject to the provisions of this Act, the Court, in regard 
to proceedings under this Act, shall have the same rowers and. 
shall. follow the same procedure as it ‘thas-and follows in the 


- exercise of: Original civil: jurisdiction.” 


Without doubt, by virtue of the provisions of inig 
section an Insolvency. Court under the Provincial 
Insolvency Act may exercise all the powers which 
are conferred upon it as a Civil Court of Original 


Jurisdiction unless such powers are contrary to. the 


provisions of the Provincial Insolvency Act ; but section 
151 of the Civil Procedure Code does not confer upon 
a Court authority to do that which is prohibited by. law. 
It is hardly necessary to say that a Court hasg.no 


“inherent. power to alter or vacate its own order.and 
-cannot invoke its inherent powers for this purpose. 
. Consequently, a Provincial Insolvency Court has no 


power to alter or revoke :its orders.” Nevertheless, in 
cases to which Order XLVII, Rule1, of the Civil 
Procedure Code is applicable an Insolveney Court has 
power to review its order in accordance with the provi-. 


~ gions of Order XLVII, if the application for review is 


made within time. In the present case an application 
for review was long barred by time, but on behalf of : 
the respondent-creditor I have been referred to the 
provisions of section’ 5 of the Limitation Act.:.which. 
were not ‘specifically considered by the lower Courts. 
This section enacts that an application for a review of 
judgment may be admitted after the period of limitation 
prescribed _ therefor when the applicant satisfies the 
Court that he had sufficient cause for not making the 
application within such period, and, to my mind, -the 


‘provisions of this section might well have been held 
to be penn to the facts of the prssavt case. 
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The applicant ‘Carried on’his business in Burma and 
his creditors: were resident in:Burma. So far as they 


knew the applicant had no property and he himself 


:stated on several-occasions -that he: had. no property.. 


He failed to disclose the transfer of this property in 
India, which transfer was ‘made in India, and the 
creditors had no means, -by ordinary diligence, of 
discovering that transfer:,- It came to the notice ‘of. the 
respondent only at the beginning of 1938 and he then 


‘made his petition to the Court, which may properlysbe © 


treated as a petition for review of the order of discharge, 
and, under these circumstances, the respondent may be 


Said to have shown sufficient cause for his failure to 


make his petition within time. 

The revisional power of the High Court under the 
' ‘first proviso to section 75 (1) of the Provincial Insol- 
-vericy Act is a discretionary power, and clearly the 
order of the Assistant District Court was justifiable on 
‘the merits because, if this transfer had been known to the 
‘Court at the time when the applicant was granted his 
‘discharge, his absolute discharge would not have been 
granted. Therefore, in view of all the circumstances, 
this is not, in my opinion, a case where this Court 
should exercise its discretion to interfere. 


This application’ in revision is therefore dismissed 


awith costs, advocate’s fee three gold mohurs. 
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Before Mr: Justice Mya ee anit Mr. Justice Mackney. 


U, TUN MYAING AND ‘ANOTHER. 
Vv. 
MA SHIN, = 


Insolvency—Preseritation of petition: for ‘adjudication’ Suit commenced afler- 
petition but before adjudication—Leave of Insolvency Court unnecessary— 
Procedure—Provincial Insolvency Act, ss. 28 (2). & (7), 29, 55. 

Séction 28 (2). of the Provincial Insolvency Act does not bar any suitor other ‘ 
legal proceeding commenced by the creditor of the itisolvent without the leave: 
of, the Court after the préSentalion of the petition on which the order of: 


‘adjudication is made, and before the order of adjudication is passed. The 


word “thereafter” refers to the making of the order of adjudication and not 
to the vesting of the property of the insolvent in the Court orina © ~~" "=~ 
virtue of sub-section (7). : 


E Maung for the appellants. 


No appearance for the resporidents,. 


- Mya Bu; J.—This case raises.a question: of law of 
some importance upon which there. is a complete 
dearth of reported judicial pronouncement. The 
question has arisen in the following way : On the 14th 
February 1939” a petition was filed by a creditor of 
Ma Shin to have Ma Shin adjudged. ‘an insolvent. 
The Insolvency Court passed its order adjudicating 
Ma Shin on the 29th April. On that day before the 
order of adjudication was passed the appellants U Tun. 
Myaing and Daw Nu filed a suit against Ma Shin 
and another praying that the defendants might be 
compelled to effect registration of a certain. deed. 
Subsequently, objection was taken on behalf of the. 
defendants. to. the maintainability of the suit on the 
ground that Ma Shin. having been adjudicated an 
insolvent the suit which was commenced after the filing 


* Civil First: Appeal No. 77 of 1939 from the judgment o a the Assistant 
District Court. of Prome in Civil Regular Suit No. 4-P of 1939.” 
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of the petition in. insolvency-without:the leave of the ~ 
Insolvency Court. was incompetent. . This. objection; - 
‘was upheld by the trial Court ‘which ‘has. accordingly 


rejected the plaint. In arriving at its’ decision the: 
trial Court «relied: on the provisions of ‘sectigqn. -28;,; 


_ sub-sections (2) and: (7)}-of the Provincial Insolvency. 


an Sub-section (2) runsiasfollows: 2 +: ..: : 


On the making of an ordér of adjudigation, the whole ‘of the 
property’ of the insolvent. shall vest in the Court or in a receiver 


as - hereinafter provided, ‘and. ‘shall _ become divisible among the: 
creditors, and thereafter, except as~provided by; this Act, no - 


creditor to whom ,the insolvent is indebted.i in respect of any, debt 


provable under this. Act shall during. the pendency of the insol- 
| vency ‘proceedings have: ‘any remedy against the property of the 


insolvent in respect of ‘the. debt, ot commence any suit or other 
Tegal proceedings, except” with ° cue leave of Be Court and on 
such Some: as the: Co} ay: Hraposes” fee oy WME tea? See 
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Sub- aecttoll (7) provides : 


Ani order of adjudication shall relate back to and sales eitect 
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from the date of the presentation of me petition on which . a is 


made.” 


The ld ‘Assistant . District pee came to the. 


conclusion that. on. account of the doctrine.of relation 
back enacted .in sub-section (7), the:order of adjudi- 
cation related back. to the date of the presentation. of 
the petition, for adjudication and. consequently. the 
adjudication. having been made the suit instituted after 
the date of the filing of the petition without ihe’ leave 
of the Court was rendered incompetent by.the second 
part of sub- section (2), aithough it was-filed: before the 
actual. making of the order of adjudication. 

_ ‘he question. that falls for determination in ‘this 
appeal therefore. is whether | the second. part of sub- 
section (2). operates from the fili ling. of the: petition. in 
insolvency. or-only from the actual making of the order 
of, adjudication; Under the. first. part. of sub- section. (2) 
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of section 28 and-in the: absence. of the doctrine of: 


relation back enacted in sub- section. (7), ‘the -vesting of: 
the property of the insolvent in -the:Court ‘or in a 


receiver would commence only onthe making’of an 
order .of adjudication, while: under: the’ second part, 


mitting the words “and théreafter ” for the nioment;. 


. “it would not be possible for any créditor to whom: the 
insolvent is indebted to have any © 
property of the insolvent or. commence any suit or 





medy ° against the 


. other legal proceeding except withthe leave of the 
¢ Court: during the pendency of the insolvency proceed- 


ing which commences from. the’ ‘presentation. of the 


insolvency petition. If the object of the Legislature is 


from the presentation of the’ ‘petitic 


merely to render the restraint placed on a. creditor 
under the second: part of sub-sécticn (2) effective as 
n insolvency, the 
enactment of subésection (7) would ‘be. quite ‘super- 
fluous. On the other hand, if the first part of sub- 
section (2) be not qualified by the provisions: of sub- 
section (7), the property: of the insolvent vesting in the 






Court or a_ receiver would ‘be only’ ‘such property as 
the insolvent owns upon | the. making of the order of | 


adjudication. If the Legislature desired vesting of the 
property of the insolvent in the: Court or a receiver as 


from the filing of the petition in insolvency, then the 


enactment of sub-section’ (7) becomes a sine qua non. 
This view of the matier leads me to the conclusion 
that the words “and thereafter” refer to the making 
of the order of adjudication and not to the vesting of the 
property of the insolvent in the Court or in a receiver 


. by virtue of sub-section (7) and were deliberately 


‘inserted to make the restraint placed on a creditor 


under the second’ part of sub-section (2) effective as 
from the making of the order of adjudication.. 


There are other practical considerations ‘which to 


# “my mind reinforce this view. - It is quite conceivable 
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‘that‘after the presentation of a petition in insolvency a. 


ssuit or a proceeding may .be commenced and may even 
“be finally disposed of before the making of the order 
‘of adjudication. What is to happen to the result of 
such a proceeding if a. decrée has been passed in 


favour of the plaintiff? Is the question of the validity 
-of the institution of “such. a’ proceeding or of such a. 


decree.to be kept in suspense until an order of adjudi- 
cation is actually made or actually refused? Are the 
. creditors or other persons having claims against the 
'. insolvent, when they see that a petition in insolvency 
is pending against their. debtor, to postpone the 
nstitution of a suit or other proceeding until the order 
of adjudication is actually made or are they to go to the 
Insolvency Court and apply for leave of that Court in 
on of an order. of adjudication being 


subsequently ‘made before théy know whether it was 
_ going to be made or not? Protection to bona fide 
‘transactions afforded by section 55 extends only to 


"transactions affecting the insolvent’s proprietary or 


‘pecuniary interests, without which protection the first 
part of sub-section (2) of section 28, read with the 
doctrine of relation back in sub-section (7), would have 
‘operated undue hardship to those who enter into such 
‘transactions bona fide. If a person having a claim 


against the insolvent commences a suit or other. 


proceeding to enforce that claim without knowing the 
pendency of the petition in insolvency but before the 
making of the order of adjudication, he is not granted 
any protection by section 55. These circumstances 
show that the second part of sub-section (2) of section 
28 is not affected by the doctrine of relation back in 
sub-section (7) and the words ‘‘and thereafter ” refer 
io the words ‘on the niaking of an order of adjudi- 
cation” in ihe opening clause of sub-section (2), In 
the result I am of the opinion-that a suit or legal 
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proceeding conimenced: by a creditor of an insolvent. 
before the making of the order of adjudication whether 
before the presentation of the petition in insolvency 
or thereafter is not invalid or incompetent even if 
such suit or proceeding were instituted: without the 
leave of the Insolvency Court. What the Court. 
should do in ‘such suit or proceeding is to act im 
accordance with section 29, if and when an order of 
adjudication is made by the Insolvency Court. 

For these reasons the order of rejection of the 
plaint in this case is erroneous. This appeal is allowed, 
the ‘order under appeal is set aside and the case will. 
be: remanded to the trial Court which will proceed 
with it in accordance with law having regard to the 
provisions of section 29 of the Provincial Insolvency 
Act. The appellants’ costs of this appeal shall be 


costs in the cause, | 


MAcKNEY, J.—I agree that sub-clause (2) of section 28. 
of the Insolvency Act does not ban any suit or any 
other legal proceeding commenced by the creditor of the 
insolvent without the leave of the Court after the 
presentation of the petition on which the order of 
adjudication is made, and before the order of adjudi- 
cation is passed. 

Doubtless there is an ambiguity in the word 
“ thereafter ” as used in this sub-clause. It may mean 
“after the making of the order of adjudication and after 


the calling into existence of the vestiture of the property 
of the insolvent ’’, or it may mean 


“ after the date from. 


which the order of adjudication takes effect and after the 
property has become vested in the Court.” It appears 
to me that the former. meaning is the more natural 
to be attached to the-word, for here there is an explicit 
reference to the making of the order of adjudication, 
As my learned.‘brother has . pointed out, many 
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undesirable difficulties would be created if we adopt 
the alternative interpretation. To my mind it would 
be rather unreasonable.to outlaw. the:commencing of a 
suit which had already been commenced. before the 
_ ban-‘was promulgated. ei 

The natural interpretation of section 29. of the Act 
confirms me in this view. 
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The wording of this section doesnot suggest that i - 


applies only to: suits pending which. were instituted 
before the filing of the petition. Before. the making. of 


an order of adjudication proof thereof could not be. 


furnished, but nevertheless the'suit might have been 
instituted after the petition had been filed. It appears 
to me that section 29 naturally refers to such suits— 
among others—which in particular have been instituted 
after the presentation of the petition but before ae 
order of adjudication, 
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- APPELLATE CIVIL. 
| Before Mr. J usticg Dunkicy. & 


0, R. M. RAMASWAMY CHETTYAR, 
U TUN “THA Ree ANOTHER.* 


Mortgage decree—Claim to mortgaged property—Denial of title of sidewalk 
debtor—Civil Procedure Code, s. 47, O. 34—Remedy of claimant—Execution 
of money decree—Attachment of judgment-debtor’s properly—Intervention 
by a claimant —Execulion of mortgage decree by sale—Claimant’s remedy— 
Declaratory suit or resistance to possession, | : 


Where aperson alleges that he is the owner of a certain mortgaged 


“property and that the mortgagor was not competent to make the mortgage, a-d 
that therefore the mortgage decree passed in the case was a decree which 


‘ought not to have been made, the question does not fall within the ambit of 
8. 47 of the Code of Civil Procedure as a question relating to the execution 
discharge or satisfaction of the decree ; it is an objection to the validity of -the 
‘decree itself, , 

There is an essential difference between the execution of a decree for 
money by the sale of property.and ihe execution of a decree for sale of property 
Specified in the decree, In the first case any- third person, or the representative 
of the judgment-debtsr where the judgment-debtor i is dead, can intervenc in 
the execution of the decree and show that the decree could not be executed against 
particular property, if that property was‘ not the property of the judgment- 
debtor but was the property of the person opposing. Where, however, the 
‘decree is a decree for sale under O. 34 of:the Civil Procedure Code the Court 
executing the decree must sell the property ‘decreed to be sold and leave any 
one objecting to such-remedies.as he may have by way of suit or ‘by resistance 
+o the. possession of the purchaser, 


Sanwai Das v. Bismillah Begam, 1.L.R.19 All. 480, followed. 


Jagar Nath v. Sheo.Ghulam, LL.R. 31 All. 45; Liladhar v. Chaturbhuy,. 
LL.R, 21 All, 277 ; Zamindar of Karveinagar v. Dessji Varu, i...R. 32 Mad. 
-429, referred to. 


P. B. Sen for the appellant. 
Twa Aung for Ist respondent. 


DUNKLEY, J.—This second appeal arises out of a 
mortgage suit which was brought in the Township 
Court of Yesagyo. Inthis suit the present appellant was 





* Civil 2nd Appeal No. 163 of- 1939 from the judgment of the Sse, 
Court of Pakokku in Pied appeal No.” 18. of 1938, rae 
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the plaintiff-mortgagee and the déefendants-mortgagors 
were Ma Bon Lon and Ma Khin Kywe. The appellant 
obtained a final mortgage decree for sale of the mortgaged 
property on the 29th July, 1937,andon the 3rd August, 
1937, he applied for the sale of the property. Before 
further steps could be taken Ma Bon Lon died, and her 
son, U Tun Tha, was then made a party as her legal 


representative. Heis the first respondent in this appeal: 


and Ma Khin Kywe is the second respondent. When 
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he was made a party he presented a petition objecting | 


to the sale of the mortgaged property under the final 


mortgage decree on the ground that ‘the property | 


belonged solely to him and that the mortgagors had no 
right title or interest therein. On this petition the 


learned Township Judge, on the 30th ici 19a7 


passed the following order : 


“ The house was nietigaged by Ma Bon Lon and her daughter: 
and against both the decree has been passed. U Tun Tha, the 
» present objector, asserts title to the house. His remedy clearly 
lies in'a declar ation suit.” ; 


This.was a perfectly correct order, which, unfortunately,. | 


has been reversed on appeal to the District Court. 

Following upon this order, the learned Township: 
Judge directed that the property be proclaimed for sale 
and the proclamation was duly issued, and in pursuance: 
thereof the mortgaged property was sold on the 18th 
December, 1937, and was purchased by the appellant.. 
Of course, what the appellant purchased was the right 
title and interest of the mortgagors in the mortgaged. 
property. 

Against the learned Township Judge’s order of the: 
30th October, 1937, an appeal was filed in the District. 
Court, and the ground taken in the appeal was that. 
U Tun Tha, as the legal ‘representative of the deceased. 
mortgagor, was the representative of a party to the suit, 
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within the meaning of section 47 of the Civil Procedure 
Code, and: this question, as to whether the mortgagors 
had a title to the property or whether the property 
belonged to him, was a question relating’ to the 
execution, discharge or satisfaction of the decree, and 
that consequently his objection must be determined by 
the Court executing the decree and a separate suit by 
him, as directed by the learned Township Judge, would’ 
not. be maintainable. As I have said, this appeal was. 
allowed by the learned District lecdee, and he reversed 
the order of the learned Township Judge and_ directed 


‘the | Township. Court to hold an inquiry into the 
‘objection of the first respondent. This has now been 


done, and on the facts the learned Township Judge has 


found that the first respondent has established his title 


to the mortgaged property. This decision again has 
been taken on appeal to the District Court and has been 
upheld by the District Court, and it is to the last 
sentence of the judgment of the learned District Judge 
to which special attention must be directed. This 
sentence is : 


“ The order: of the Township Court should have included a 
direction : that the sale of the properties held on the 18th 
December 1937 i is set aside.” 


Consequently, the result. of these proceedings is that 
on the application of the first respondent the sale of the. 


‘mortgaged property, as directed in the final ss ol hs 
decree, has been declared a nullity. 


That is clearly an impossible situation. “It is not 
contended that the legal representative of.a deceased 
party is not the representative of a party, within the 


meaning of séction 47 ; nor is it contended that any of 


the authorities cited by the learned District Judge in 
the earlier appeal have not been correctly decided. 
But it is urged on behalf of the appellant that these 


1940] | RANGOON LAW REPORTS. 


authorities have no application to the. present case, and 


with this contention: I must agree. The learned 
District Judge failed to ¢omprehend the distinction 
‘between a money decree, which is followed by 
attachment of property and after attachment sale of that 
property in execution of that decree, and a. mortgage 
_.décree which itself directs that the mortgaged property 
shall be sold. The petition of the first respondent was 
to the effect that he was the owner of the. mortgaged 
property and that the original mortgagors were - not 
competent to make the mortgage and that therefore the 
mortgage decree was a decree which ought. not to have 
been.made. The question which he raised was not-a 
question within the ambit of section 47 of the Civil 


Procedure Code, namely, a question relating to the 


execution, discharge or satisfaction of the decree, but 
was an objection to the validity of the decree itself. - 


In Sanwal Das v. Bismillah Begam (1) a Bench of 
_ the Allahabad High Court said this : 


““Tf there is one point on which we believe there is general 
‘concurrence of opinion.in the High Courts of India, it is that a 
Court _executing a decree cannot .take upon itself to -alter 
vor vary that decree. Its powers are confined to construing 
‘a decree when necess2ry and - executing a decree in its 
terms so long. as the law allows the decree to be executed. 
There'is an essential difference between the execution of a decree 
for money by the sale of the property and the execution of a 
decree for sale of property. specified in the decree. In the first 
“case any third person can intervene in the execution of a decree 
‘and show that the decree could not be executed against particular 
-property, if that property was not the property of the judgment- 
debtor, but was the prcpe-ty of the person opposing. Similarly, 
in the case of a decree for money where the judgment-debtor 
dies, his representative is entitled to oppose the execution of. the 
decree against any particular property by showing that that 
‘property was not the property of the judgment-debtor and was 


(1) (1897) LL.R. 19 All. 480, 481. 
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the property of the repr paehtnitie! as for azaunslé, that it was his. 


self-acquired property. ‘T hat course can be’ taken by a stranger 
or a representative in execution ef a decree for money for this. 
reason, that a decree for money is not based upon any. 
adjudication that the particular property, or in fact any property, 
which may subsequently be brought to sale in execution of the- 
decree, was the property of the judgment-debtor, or property 
which wouid be liable to his debts. Consequently, when such. 
objection is taken before the Court executing a decree for money,. 
that Court has power to inquire into and decide.on any such 
objection. taken to the execution of the decree against any — 


_ particular property. Where, however, the decree is a decree for: 


sale under the Transfer of Property Act (now replaced by Order 
XXXIV of the Civil Procedure Code), the Court executing the- 
decree tiust sell the property. decreed to be sold and leave any 
one objecting to the execution of the decree against that particular 
property to such remedy as he may have by a suit or by resistance: 
to the possession of the purchaser.” 


With these observations I respectfully agree. The 
decisions in the cases of Liladhar and others v.. 


Chaturbhuj and others (1), Jagar Nath Singh and 


another v. Sheo Ghulam Singh (2) and Sreeman Maha: . 


‘Mandaleswara. Katari. Salva Maharaja Umade Rajah 


Maharaja Raje Kumara Tirumalraju Bahadur Deva 
Maharajulungaru, Zamindar of Karvetnagar-v. Sree: 
Mahant Dossji Varu, Truslee of Tirumaiai, - Tirupati). 
eic., Devastanams (3) are to the same effect. 

The decision of the learned District Judge in the: 
earlier appeal before him was therefore wrong. This. 
decision has been canvassed before me in the present 
appeal and the appellant undoubtedly has a right to: 
raise this point now, because the decision of the learned. 
District Judge in the earlier appeal was a decision of a. 
preliminary matter directing that the inquiry before the 
Township Court should proceed. The order of the 
learned Township Judge of the 30th October, 1937,. 





(1) (4898) LL.R: 21 All. 277. (2) (1908) LL.B. 31 AML. 45, 
(3) (1908) 1.L.R. 32 Mad, 429, 438, 439, 
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directing the first. respondent to his-remedy by a 1999 
Separate suit, was a correct order. O.R.M. 
RAMASWAMY 

This appeal is therefore allowed, the judgments and COBETYAR 

‘decrees of the District Court of Pakékku in Civil u tun Tua. 

‘Miscellaneous Appeals Nos. 1 and 18 of 1938 and the pouyxrey, yj. 

judgment and order of the Township Court, dated the 

27th September, 1938, are set aside and the sale of the 

‘mortgaged property to the appellant, which took place 

-on the 18th December, 1937, is confirmed: The 

-appellant must have. his costs against the* first 

respondent in all three Courts, advocate’s fee in this 

‘Court five gold mohurs. “The Township Court is now 

directed to issue a sale certificate to the appellant and 

‘to take all other necessary steps to complete the 

execution of the final mentees decree. 
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INCOME. TAX ACT. REFERENCE. 


" Before Sir Ernest H. Goodrian Roberis, Kt Chief Justiee, 
Mr. Justice Mya Bu, and Mr. Justice Dunkley. 


IN ‘RE. THE COMMISSIONER OF INCOME. TAX, 
BURMA 
GASPER & co.* ; 
Income-tax—Partnership business in import of liquor—Prosecution of partners 
| for excise offences—Acquiital of partners—Litigalion expenses allen 
-in obtaining acquittal—Deduction of litigation expenses from profits of the 
business—Object of the expenditure—Expenditure incurred for earning’ 
profits—Business loss—Firm not a a entily—Burma. Income-tax Act,. 
~~ tg 10 (2). (x). 

‘The assessee firm carried on the business, inter alia, of importing liquor 
into Burma from a Calcutta firm. The threé partners of ‘the firm and their 
manager became involved in a prosecution against the Calcutta firm under the: 
Bengal Excise Act and the Penal Code. After a protracted and expensive- 
litigation, and as a result of sundry appeals, they were acquitted of all .the 
charges, The partners claimed that in assessing their firm to income-tax the: 
cost of the litigation should be allowed in ascertaining the profits. 

Held, that the litigation charges were primarily incurred for securing the 
acquittal of the partners in respect of the criminal charges made against them 
and that ‘such: ‘charges were neither expenditure incurred solely for the purpose: — 
of earning profits within s. 10 (2) (ix) of the Burma Income-tax Act nor could 
such charges be regarded as a business loss. The money spent served its 
purpose of securing an acquittal for the assessees, and the consequent retention. 
of their excise licence and continuation of their business. 

Commissioners of Inland Revenue v. E: C. Warnes & Co., Ltd., 12 T.C. 227 ; 
Usher's Wiltshire Brewery, Ltd. v. Bruce, (1915) A.C. 433, referred to. 

A firm is neither a legal entity, nor-is it a person ; itis merely a collective 
name for the individuals who are members of the partnership. 

Seodoyal Khemka v. Joharmull, 1.L.R. 50 Cal. 549, referred to, 


The Commissioner of Income-tax, Burma, referred 
to the High Court the following three questions arising 
out of the assessment of the income of the firm for the 
year 1937-38 : | ; 

1. Has the Assistant Commissioner of Income-tax misdirected 
himself in law in regarding the charge as one properly attributable 
to the three partners in their individual capacity. as against being 
attributable to the Firm in its corporate capacity ? 

* Civil Reference No. 9 of 1939. 


1940] RANGOON LAW REPORTS. 


2. Whether the sum of Rs. 92,440 expended during the year 
ending 31st December 1936 to ‘defend the partners of the assessee 
firm against a prosecution connected with the trade or business 
carried on by it, -is in law a proper deduction under s. 10 (2) (ix) 
of the Burma Income-tax Act in. computing the profits of the 
assessee firm for the year in question.? 

3.. Whether in the ‘circumstances of the case the said sum.of 
Rs. 92,440 was a business loss which should be deducted in 
ascertaining the profits or gains of the assessee ? 


| The first question as suggested by the assessee’s 
advocate was : ee a8 “4 


Whether the Assistant Commissioner of Income-tax has not 
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misdirected himself in law in regarding the assessee firm as being 4 


an‘entity distinct from its partners? - 


Clark (with- him Gregory) for the assessees. The 
expenditure incurred in defending the partners from a 
criminal prosecution is deductible for the purposes 
of income-tax. If the accused had been convicted 
there would have been a cessation of the business. 
‘Consequently the expenditure was necessary for the 
carrying on of the business because the accused have 
now been acquitted. - . 

The Income-iax Authorities erred in thinking that a 
partnership is an entity which is different from its 
partners. Seodoyal Khemka v. Joharmull Manmull (1) ; 
and s. 4 of the Partnership Act. The partners or 
some of them were prosecuted in respect of something 
done in the course of their business, and there can be 
no doubt that the expenditure was incurred in respect 
of.the firm’s business. Such expenditure is properly 
deductible under s. 10 (2) (ix) of the Income-tax Act. 


[DuNELEY, J. It has to be shown that the expendi- 
ture was incurred solely in. connection with the 
business. In the present case, was the expenditure 


(1) LL.R. 50 Cal. 549, 558. 
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snot incurred in order to prevent the partners from 


being convicted 7] 


Each case will have to be decided upon its own 


facts. The only thing which the partners could do in 


order to protect their business was to act in the manner 


‘they did. If there is any doubt in the construction of 


the section the benefit of the doubt must be given 
to the subject. See Bharat Insurance Co., Lid. v. 


Commissioner of Income-tax (1); G. Scammel & 


Nephew, Ltd. v. Bowles (2). 
Though the expenditure was incurred in a litigation, 


it related to the business and such expenditure may well 


be regarded as expenditure incurred for earning profits. 
Commissioners of Inland Revenue v. E. C. Warnes & 


o., Lid. (3). 


The question of deducting loss is not dealt with in 


the Act because the tax is payable only in respect 


of profits, In determining profits the losses are 
automatically taken into account. . 

See the dissenting judgment of Ananthakrishna 
Aiyar J. in S.P.S. Ramaswami Chettiar v. The Commis- 
sioner of Income-tax, Madras (4). The loss was in 
the nature of a commercial loss because the expenditure 
was necessary for the running of the business. The 


use of the word “loss” in this connection may be 
: ( y 


unfortunate, but what is really meant is that expendi- 
ture of this sort is to be deducted in the computation 
of profits. In re Amrita Bazar Patrika (5). There 
was no advantage accruing to the assessees from this 
expenditure. 


Thein Maung (Advocate-Gener al) for the Crown 
was not called upon. 





(1) LL.R.15 Lah. 224, 229. (3) 12 T.C, 227. 
(2) (1939) 1 All. E.R. 337, 00 (4) 4 1.T.C. 438. 
(5) 5 LTV, 648. 
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_RoBeERtTs, C.J.—These questions which have 
been referred to us arose, out of a claim by 
Messrs. Gasper and Company, Rangoon, who were a 
firm of partners, to deduct from their income-tax 
assessment the expenses incurred in defending 
individual partners and the manager of the liquor 
department against criminal charges which were 
brought against them in Calcutta, charges of conspiracy 
to commit offences against the Excise Act. After 
_ protracted litigation, and as a consequence of sundry 
appeals, all the charges were dismissed and it was said 
that they left the Court with unsullied characters. 


, And they say in effect that the costs to which the 


partnership firm, which was assessed as a partnership, 
was put as a result. of defending the character of each 
individual partner and the manager ought properly to 
be set off in one of two ways. First of all, it was 
expenditure, within the meaning of section 10 (2) (ix) 
of the Income-tax Act, which runs as follows : 


“10. (1) The tax shall be payable by an assessee ender the 


head ‘ Business’ in respect of the profits or gains of any business: 


carried on by him.- 


(2). Such profits or gains shall be ieeGaaee making. ‘he! 


following allowances; namely : 


* * : * * 


_ (ix) any expenditure (not being in the nature of capital 
expenditure) incurred solely for the purpose of 


earning such. profits or gains; ”’ 


Now, in order to deduct the lawyers’ charges, which’ 


they had to meet in connection with this litigation, the 


assessees must show that they incurred the expenditure: 


solely for the purpose of earning profits or gains in a 
business carried on by them. Bunt it is clear in the 


circumstances that part of their object was to save 
the ‘individual partners from the possible adverse: 


consequences of a criminal ‘conviction. 
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“ag Tt has been pressed upon us that the only thing 
which the partners could do in order to protect their 
business and to enable them to continue to make 
profits was to defend themselves in the way they did. 
But. the words “for the purpose of earning such 
profits’ mean that the purpose intended to be effected 
is the earning of profits, and I cannot think that at the 
time this criminal charge was brought against them the - 
purpose which they intended to effect was to do more 


_ than secure acquittals in respect of each charge. 


' This difficulty makes it, to my mind, impossible to: 
say that the assessees have brought themselves within 
the ambit of section 10, sub-section (2), clause (ix). 

But then, it is said by them that although they may 
be unable to do this, in all the circumstances of the case 
the sum which they spent was a business loss which 
should be deducted as such when ascertaining the: 
profits and losses of the assessees. That means that 
before they arrive at the amount to be set down in the 
head of “profits or gains” in the opening words of 
section 10, they should be permitted to deduct this as 
though it were a business loss. But, although a loss 
in some circumstances may have been brought about 
as a result of expenditure which has failed completely 
to effect the purpose intended when the expenditure 
was made, Ido not think it can be said that when 
expenditure has been undertaken by persons to protect. 
their good name and they have succeeded, they can be 
said to have suffered loss. 

Mr. Clark has pressed «pon us that there was no 
advantage. to them from the expenditure which they — 
incurred. But we have to regard a loss as akin to such 
loss as may be caused by the depredation of thieves or 
by some disaster entirely outside the volition of the 
person who suffers that loss. This was voluntary: 


expenditure which was not unsuccessful and once it is 
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realized that the sum sought to be deducted is in the 


nature of expenditure, it seems‘to me that one has to 
go back to sub-head (ix) of section 10, sub-section (2), 
to see what kind of expenditure can be deducted. 

Accordingly, in my opinion the appellants have 
failed to show that this sum is deductible either under 
the one head or the other. 

We had a number of cases cited to us. And it 
is clear from The Commissioners of Inland Revenue v. 


EWC. Warnes and Company, Limited (1), that it may be 


right to decide in a given case whether an amount is 
deductible as a Joss or whether it is expenditure wholly 


and, exclusively | for the purpose of trade. Those are 
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the words of the’ English Act and mean substantially , 
the same as the’ words “ palely for the purpose of | 


earning such profits or gains” in the Burma. Act ; 


although Iam not to bé taken as saying that for all 


purposes they must necessarily be synonymous, But : 
on neither head, in my opinion, have the assessees . 
brought themselves within the ambit which they desire. ” 


The case cited to us by Mr. Clark, of G. Scammell & 
Nephew, Lid. v. Rowles (2), turns really upon its own 
; facts. and is not, I feel, of great, assistance to us here. 

It is necessary, whilst we are obliged to answer 
the second and third questions in the negative, to deal 


for a moment with the first question propounded to.us.. 


We are of opinion that the Commissioner of Income- _ 
_ tax has mistakenly insisted upon the question in the 


form in which he has put it, and that the question 


“whether the Assistant Commissioner of Income-tax has not 
misdirected himself in law in regarding the assessee firm as being 
an entity distinct from its partners ", 


which Mr. Clark desired to have propounded, was the 
proper question: and the answer to that question, 
{1) (1927) 12 T.e, 227, (2) (1939) f ANS E.R. 337, 
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unfortunately, must be in the affirmative. The error 
is one of regarding the partnership as thoiigh it were 
an entity apart from the entities of its individual. 
partners. The case of a partnership must be sharply 
distinguished from that of a limited liability company or 
a corporation. The word “firm” is merely a collec-- 


: tive name for the different members of it. As was said 


by Page J. in Seodoyal Khemka v. Joharmull Manmull 
(1),— 


“A firm as such oat be amember ofa partnership. vA. 


partnership under section 239 (i.e., the old Act) isa relationship: 


which subsists between persons ; but a firm is not a person ; it is- 
not.an entity ; it is merely a collective name for the individuals. 
who are members of the partnership. It is neither a legal entity, 
nor is it a rerson.’’ 


The learned Judge went on to give English authority 
for this: and it is of course now clear, by reason of 
section 4 of the Partnership Act (1932), that the view 
expressed was a correct view. 

The Assistant Commissioner seems to have thought: 
that the partners were a separate entity from the firm. 
and, indeed, in one part of the Commissioner’s opinion: | 
the phrase is used, ‘‘ Both these sections” (meaning 
sections 25 and 26 of the Partnership Act) “apply to- 
third party liability, but -have nothing to do with the 
internal liability between the partners and the Firm or 
vice versa.” ‘This illustrates some confusion of thought. 
The liability which exists between the partners is a. 
liability which exists between themselves and the firm n 
has no separate personality. > 

‘For. the reasons I have given, in my opinion 
the first question in this reference, which. we have- 
substituted for the question propounded in_ ihe. 
reference, must be answered in the. aurioalive 3 aS 


~ (1) (1923) 1. L. R 50 Cal. 549, 558. 
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second and third questions must be.answered in the 
negative. 


The assessees must pay the costs of the reference © 


advocate’s fee twenty gold mohurs. 


Mya Bu, J.—I agree with the judgment of my Lord 
the Chief Justice. 


_ Dunxiey, J.—I agree with the answers proposed by 
my Lord the Chief Justice to the three questions which 


have been propdunded. On the first question, I have: 


nothing to add to his judgment. With regard to the 
second and third questions, although there is not, in 


the: Burma Income-tax Act, any provision similar to: 
Rule 3 (e) of Schedule D of the English Income-tax- 
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Act, it is quite clear that in ascertaining the profits or’ 


gains, which are subject to assessment under the Act, 


trading losses can, and ought to be, deducted. 


In Usher's Wiltshire Brewery, Limited v. Br ruce (1), 


Lord Parker of Waddington‘ ‘said : 


“Where a deduction is’ proper ard necessary to be made in’ 


order to ascertain the balance of profits and gains, it ought to be 
allowed, . . . . . , provided there is no prohibition against 
such an allowance.” 

If the assessees are entitled to deduct from their 
profits or gains the moneys spent in connection with 
their prosecution, such moneys must be deducted 
either as expenditure or as a trading loss. In order to 
entitle the assessees to deduct suci moneys as 
expenditure, they must show that this expenditure 
comes within the scope of the provisions of clause (ix) 
of section 10 (2) of the Act. If they wish to deduct 
this sum as a loss, they must show that it is a loss 
connected with or arising out of their business. 

Treating it as an expenditure, clearly it does not fall 
within clause (ix) of section 10 (2), because the 
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expenditure was not incurred “ solely for the purpose 
of earning such profits or gains ”’, but was mainly 


‘incurred for the purpose of securing the acquittal of the 


partners in respect of the criminal charges made against 
them. 

No doubt, these moneys were spent in connection 
with a matter arising out of their business, but they 
were not a “ loss”, in the ordinary and natural meaning 


_of that word. “To lose ” means to spend unprofitably, 


to get no return or result for one’s labour or ‘money. 
But in this case the objects for which the money was 
spent: were successfully achieved according to the. 
assessees themselves, for they were acquitted and they 
retained. their Excise licence and so. were able to 
continue their business. 

Consequently, these sums cant be deducted, 
either as a loss in arriving at the profits or gains which 
are liable to assessment under. the Act, or as an 


_ expenditure coming within clause (ix) of section 10, 


sub-section {2), of the Act. 
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Before Sir Ernest H. Goodman Roberts, Kt., Chief Justice, 
Mr. Justice Mya Bu, and Mr. Justice Dunkley. 


MAU »v. KIN RAW GAM.* 


Burma Divorce Act, s. 7—Marriages founded on Christian principle— 
; Monogamous miarriages--Laws recognizing polygamous marriages— 
Parties married according to Burmese Buddhist law—Subsequent conver- 

' sion to Christianily—No jurisdiction to grant relief for divorce or judicial 

separation under Burma Divorce Act, 

In. view ofs. 7. of the Burma Divorce Act, the marriages Seneca by 
‘the Act are those founded on the Christian principle of a voluntary union for life 
of one man with one woman to the exclusion of others though they need 
not necessarily have been celebrated in accordance with Christian rites 
or ceremonies, Consequently, no relief can be given under the Act where the 
Parties have been married according to Burmese Buddhist law, or any other 
law which recognizes polygamy. +8 

The Court has no jurisdiction to grant relief under the Act, either by 


’ way of divorce or judicial separation, to parties who were married according 


to Burmese Buddhist law but had become Christians shai to the marriage 
-and were Christians at the date of the petition. 


7 hate Peter v. Thatita Lakshmi, 1.L.R. 17 Mad, 235, F. B., followed, 


No appearance by the patliees 


DUNKLEY, J.—In this case the learned Additional 
District Judge of Myitkyina passed a decree for judicial 
separation, under the provisions of secticn 22 of the 
Burma Divorce Act, and he has submitted the proceed- 
ings for confirmation of that decree. 

A decree for judicial separation does not require the 
confirmation of the High Court. But in this particular 
case it is necessary to consider whether we ought not 
to interfere under our revisional powers, granted by 
section 115 of the Civil Procedure Code, and, in my 
opinion, we ought to interfere. 

According to the petition, the parties were married 
at Myitkyina about 32 years ago, and at the time of 





* Civil Reference No, 4 of 1939 made by the Additional District Judge of 
: Myitkyina. 
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their marriage the petitioner was a Shan Buddhist 
whilst the respondent;was a Kachin Animist ; and they 
were not converted to Christianity until about two 
years after their marriage. In evidence, both parties 
stated that the marriage was performed according to 
Buddhist rites. There was no re-marriage after the 
parties became Christians. Under these circumstances; 
the Burma Divorce Act had no. application to the 
marriage and the learned Additional District Judge had 
no jurisdiction to grant. any relief to the petitioner under 
the provisions of that Act: 

Section 7 of the Burma Divorce Act enacts that. the 
High Courts and District Courts shall, in all suits and 
proceedings under the Act, act and give relief on 
principles and rules which are, as nearly as may be, 
conformable to the principles and rules on which the’ 
Court for Divorce and Matrimonial Causes in England. 
for the time being acts and gives relief. Now, the 
Court for Divorce and Matrimonial Causes would not 
recognize such a marriage as this as avalid marriage. A 
marriage to be recognized as such by the Courts of a 
Christian country must be a voluntary union for life of 
one man with one woman to the exclusion of all others, 
although it need not necessarily have beén celebrated’ 
in accordance with Christian rites or ceremonies, “A. 
marriage contracted in a country where polygamy is’ 
lawful, between a man and a woman who profess a 
faith which allows polygamy, is not a matriage as: 
understood in England. oe: 

The Burmese Buddhist Law recognizes polygamy, 
and Animists are also polygamists, and, consequently, 
the marriage which is set up in this particular case is 
not such a marriage as entitles the parties to relief 
under ithe Burma Divorcé Act, although they: 
may have become. Christians eubcenuutly to ‘the 
marriage. a Se 
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' This question was considered by a Full Bench of 
‘the Madras High Court in Thapita Peter v. Thapita 
Lakshmi and another (1), where the petitioner and his 
wife were Hindus and married according to the rites of 
the Hindu religion, and both subsequently became 
Christians. ‘The learned Judges, after considering 
‘the -rulings of the English Court for Divorce and 
Matrimonial Causes, came ‘to the conclusion, having 
regard to section 7 of the Divorce Act, that the marriages 
contemplated by the Act are those founded on the 
Christian principle of a union of one man and one 
woman to the exclusion of others and that, conse- 
quently, the Act did not contemplate relief in cases 
where the parties have been married under the rites of 


Hindu Law, a Hindu marriage not being a mono- 


gamous one. In the course of his judgment (at 
page 243) Shephard J. said : 


“ Now, in order to satisfy the English Divorce Court, while it 
is not necessary to prove that.the marriage was celebrated with 
any specifically Christian ceremonies, or even that both the 
parties were Christians, it is necessary to show that the union 


was a union for life of one man with cne woman to the exclusion 


of others. That is what 1s meant by a Christian marriage or a 
amarriage in Christendom. See Hyde v. Hyde (L.R.,1 P. & D., 130) 
and Brinkley v. Attorney-General (L.R.. 15 P.D., 76). This 
definition of marriage clearly excludes from the category of 
marriage as understood for the purposes of the Divorce Court 
alliances such as the one which took place between the parties 
to the present suit * * * .” 


With these observations I respectfully agree, and there- 
fore the learned Additional District Judge had no 
jurisdiction to grant the petitioner any relief under the 
Burma Divorce Act. 
Consequently, the judgment and ‘decres of the 
learned Additional District Judge must be set aside 
(1) (1894) LL.R. 17 Mad. 235, F.B. 
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and the petition of the petitioner, Ma U, must be 
dismissed. - 


& 


Roserts, C.J.—I agree. 


Mya Bu, J.—I agree that the District Judge acted 


' without jurisdiction and that the order should be set 


aside by this Court.in the exercise of the powers of 


revision: under section 115 of the Civil. Pro cedure 


Code. 
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Before Sir Ernest H. Goodman Roberts, Kt., Chief Justice, 
Mr. Justice Mya Bu, and Mr. Justice Dusekiey. 


SOLOMON NAHOME v. AE. McCANN.* os 1939 


Dec, 21, 
Rateable distribution—Atlachment of sciite of salary—Payments into: ‘Court sa 


by garnishee—Appropriation of amounts by attaching creditor—-Application 
by judgment-debtor for cancellation of prohibitory order—Payment into 
Court by judgment-debtor of a monthly sunt for rateable distribution 
among all creditors—No applicalion by creditors—Court’s jurisdiction to 
pass such order—Inherent powers—-Civil Procedure Code, s. 73, O. 21, 
7. 48, 

Where a Court has issued a prohibitory order under O, 21 rule 48 of the 
Civil Procedure Code attaching a moiety of the salary of the judgment-debtor 
a railway servant) at the instance of his decree-holder and no other decree- 
holder has applied for rateable distribution, the attaching creditor is entitled to 
the whole of the amounts paid into Court towards the satisfaction of his 
decree. The Court has no jurisdiction, on the application of the judgment- 
debtor, to cancel the prohibitory order and to allow him to pay into Court a 
monthly sum for rateable distribution among all his creditors when no other 
creditor has made any such application to the Court. The inherent powers 
of the Court cannot be used for the purpose of overriding the rights of one _ 
party for the benefit of another. 

Lochan Singh v. Maung Ba Hline, Civ. Rev. No 321 of 1938, H.C, Ran. 
overruled. 


C. K, Ray for the applicant. There is no provision 
either in the Civil Procedure Code or in the Rangoon 
Small Cause Court Act which enables the Court 
to allow a judgment-debtor to pay a fixed sum 
periodically towards different decrees. passed against 
him for rateable distribution among his decree-holders, 
and to stay execution of the decrees. The case does 
not fall within s. 73 of the Civil Procedure Code, and 
what the Small Cause Court has done in effect is to 
exercise insolvency jurisdiction. (See s. 60 of the 
Rangoon Insolvency Act.) 

A decree-holder has a statutory right to have his 
decree executed, and the Court has no power to refuse 





* Civil Revision No. 149 of 1939 from the order of the Court of Small 
Causes, Rangoon, in.Civil Reg. Suit No. 8026 of 1937, 
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to execute the. decree or to stay. execution. No 
principles of equity can be applied in order to grant 
relief to one at the expense of others. S: 151 of the 
Code cannot be invoked for the purpose. __ 

Except in. cases. under.O. 21, r. 22 or 37, where 


.notice has been issued.to the judgment- debtor he has 
~no right to-come to Court and show cause against an 
application for execution after it has been granted. 


Where a decree is sought to be exe¢uted by. attach- 
ment of the judgment-debtor’s property the Court is 
bound to grant the attachment. It. has no power 


to grant payment by instalments or refuse. execution. 
_O. 21, r. 17 (4) of the Code is mandatory. 


The result of an order of the nature in question 
would be that many decree-holders would receive only 


‘a few rupees a month, and many of the decrees would 
-not be paid in full even after 12 years, after which 
‘period the decrees will become unexecutable. Further 


the application for instalment in the present case, even 


‘if it is considered as a separate application. is barred 


by limitation by reason of art. 175 of the Later 


Act. 
The judgment of this Court in Civil Revision 


No. 321 of 1938 requires reconsideration ; it did not 
take into consideration the effect of O. 21, r. 17 (4) read 
with s. 58 of the Small Cause Court Manual. 


' Lynsdale for the respondent." « 


Roperts, C.J.—This is an application in revision 
against the order of the learned Chief Judge of the 


-Rangoon Small. Cause Court, dated. the 6th March, 


1939, cancelling certain attachment orders which had 
been issued against the salary ofthe respondent under 
the provisions of Rule 48 of Order 21 of the Civil 


' Procedure Code, and allowing the respondent to pay 


into Court a sum of Rs. 70 per mensem, which sum 
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was to be distributed rateably “by way of instal- 
ments” to the credit. of. eighteen decrees which had 


been obtained by different persons against the 


respondent. 
The applicant is the holder of a decree against: the 
respondent, and his learned counsel has informed us 


of the. whole history. of the applicant’s attempts to 


execute this decree, but for the purpose of the present 
application it is necessary to refer only to recent 
events. On the 5th January, 1939, the applicant 


applied to execute his decree by the issue of a prohi- | 


bitory order, under Rule 48 of Order 21, attaching a 
moiety of the salary of the respondent, who is.a servant 
of the Burma Railways. The learned Chief Judge 
ordered a prohibitory order as prayed for to issue,. as 
he was bound to do by sub-rule (4) of Rule 17 of 
‘Order 21, seeing that the application complied with 
the provisions of sub-rule (2),,of Rule 11 of that 
Order, The prohibitory order was duly served on 
the 11th January, 1939. 

Now the applicant was legally entitled to the fruits 
of his diligence in being the first judgment-creditor to 
‘attach the respondent’s salary, unless the respondent 
could show that for some reason, such as satisfaction, 
the decree was unexecutable, or unless other judgment- 
creditors applied i in accordance with the provisions of 
section 73 of the Code for rateable distribution. | It is 
not suggested that the applicant’s decree was incapable 
of execution, nor is it suggested that any Jother 
- judgment-creditor has made an application for rateable 
distribution. Consequently the applicant was entitled 
to receive the whole ot the amounts deducted from the 
_ respondent’s salary under the ia aad order issued 
at his instance. 

Nevertheless, on the 16th January the oid 
petitioned for.the withdrawai of this prohibitory order. 
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This application was naturally opposed by the present 
applicant and was withdrawn. Then on the 6th 
February, 1939, the respondent made an application 
which was entirely untenable in law. The application 
set out that there were eighteen decrees existing against 
him (the respondent), and asked that all the decrees 
should be taken together and considered en bloc, that 
the respondent should be permitted to deposit a sum of 


Rs. 70 per mensem into Court and that the Court 


should distribute this amount pro rata amongst all ‘the 
eighteen decree-holders, and that all attachment orders” 
issued against the respondent’s salary should be with 
drawn and cancelled. The learned Chief Judge granted 
this application by his order of the 6th March, and 
cancelled the prohibitory order issued at the instance: 
of the present applicant. He plainly had no juris- 
diction to do so. The present applicant was lawfully 
entitled to receive the whole amount deducted from 


the respondent’s salary under the prohibitory order 


issued at his instance, save and in so far as a proper 
order for rateable distribution had been made under 
section 73 on the application of other decree-holders, 
and no such order has been made in this case ; and the 
learned Chief Judge had no jurisdiction to recall'the 
prohibitory order. The inherent powers of the Court 
cannot be used for the purpose of overriding the rights ~ 
of one party forthe benefit of another. The rcspond- 
ent’s application of the 6th February was, in substance, 
an application that the Small Cause Court should 
exercise the powers of an Insolvency,.Court, and the 
Small Cause Court has no insolvency jurisdiction. The 
order of the learned Chief Judge of the 6th March, 
1939, was an order which he had no jurisdiction to 
make, and must therefore be set aside. 

This application in revision is allowed with costs, 
advocate’s fee ten gold mohurs, the order of the Small 
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Cause Court of Rangoon, dated the 6th March, 1939, is 1939 
set aside, and the prohibitory order issued at the Sotomox 
instance of the applicant on 4th January, 1939, is McCANN. 
directed to be reissued forthwith. The decision of this ROBERTS, 
Court in Civil Revision No. 321 of 1938, to the extent CJ — 
to which it conflicts with this judgment, must be- 


considered to be overruled. 


Mya Bu and DuNELEY, ie concurred. 
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INCOME-TAX REBERENCE: 


Before:Sir Ernest H. Goodman Roberts, Kt., Chief Justice, 
‘Mr. Justice Mya Bu, and Mr, Justice Dunkley. 


IN RE THE COMMISSIONER OF INCOME-TAX, 
BURMA 
v. j 
:- VED NATH SINGH.* 


Income-tax—Mitakshara law—Devoluiion of father’s property on only son— 
Error of assessing separately son’s income and father's estate income— 
Income~ escafting assessment—Commiéssioner’s actiot in revision— 
Deprivation of assessee’s rights—Correct procedure—Burma Income-tax 
Act, ss, 23, 29, 33, 34. “ 

Where a Hindu who is subject to the Mitakshara law dies leaving a widow, 

a daughter and an only son the property of the father becomes the property of 

the son and the income therefrom is chargeable to income-tax as the income of 

the son, 

. Kalyanji v. Commissioner of Income-tax, Bengal, 1.L.R. [1937] 1 Cal. 

653, P.C., followed. — a : 

Ifthe Income-tax Officer has made a. separate assessment in respect of the 
son’s income from another source and another assessment as regards the 
income from the father’s property upon the son as administrator thereof as if 
it were theincome of a Hindu undivided family, then these assessments are final 
under ss. 23 and 29 of the Burma Income-tax Act and cannot be reopened 


' except in the circumstances detailed in s. 34 and within the time mentioned in 


that section, ; , 

Commissioner of Income-tax, Bombay v. Khemcl:and, 1.L.R.{1938] Bom. 
487, P.C., followed. ; 

The Commissioner of Income-tax cannot, by purporting to act under s, 33 
of the Act, take action under s. 34 and thereby deprive the assessee of his 
rights of appeal and revision, If the time within which action must be taken 
has not expired the Commissioner can direct the Income-tax Officer to take 
such action. This is nota case of under-assessment but of income that has 
escaped assessment, that is, income which has not been assessed in the assess- 
ment under consideration, It is immaterial thatit has been assessed in som: 
other assessment. : 

Commussioner of Income-tax, Burma v, Burjorjee, 1.L.R.9 Ran. 161; Sheik 
Abdul Kadir v. Commissioner of Income-tax, Madras, 2 1.T.C 379, referred to, 


Krishan Kishore v. Commiss‘oner of Income-tax, I,L.R, 14 Lah, 255; 
Rajenudranati +. Commissioner of Income-tax, Bengal, 1.L.R. 61 Cal. 285, 
distinguished. 





* Civil Reference No, 12 of 1939, 
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Clark for the assessee. The assessee and his father 
were assessed separately to income-tax, and even after 
his father’s death the son was assessed separately in 
respect of his own income and in respect of the 
father’s joint family income which had devolved on 
him. The assessee has only a mother and sister living 
with him, and in view of the decision of the Privy 
Council in Kalyanji Das v. Commissioner of Income- 
tax, Bengal (1), it must be conceded that the assessee 
could be assessed in one assessment in respect of both 
the incomes. But the main submission in the present 
case is that the Cornmissioner of Incomie-tax erred in 
making the combined assessment in exercise of his 
powers under s. 33 of. the Income-tax Act. The 
proper procedure would have been to direct proceedings 
to be opened under s. 34 of the Act for the assessment 
of escaped income in which case the assessee- would 
have valuable rights of appeal and revision under ‘the 
Act. These rights have now been takenaway. Further 
the proceedings. to assess escaped income should be 
within time. Sée Ganesh Das v. The Commissioner of 
Income-lax (2); Krishan Kishore v. Commissioner of 
Income-tax (3). Once a final assessment has been 
made it cannot be reopened except as provided by 
s. 34. The Commissioner of Income-tax, Bombay and 
Aden v. Khemchand Ramdas (4); Sheik Abdul Kadir 
v. Commissioner of Income-tax, Madras (5). 


Thein Maung (Advocate-General) for the Crown. 
The assessee has in two different capacities, made 
two different returns one of which is now untenable in 
law. There can be no question of escaped income in 
such cases because the return in respect of the income 


(1) LL.R. [1937] 1 Cal. 653. (3) LL.R. 14 Lah. 255. 
(2) LLL.R. 8 Lah, 354, (4) LL.R. [1938] Bom. 487. 
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from his father’s estate cannot be said to have escaped 
assessment in the assessment of his personal income, 
See Rajendranath Mukerji v. Commissioner of Income- 
tax, Bengal (1). 

In Krishan Kishore’s case the assessment was made 
on the undivided family with the assessee as its head ; 
the Commissioner.of Income-tax set aside the assess- 
ment and directed that a fresh assessment should be 
made on him in his personal capacity. It was held 
that s. 34 did not apply, and the present case is similar 
to that case. 

' The real question for decision is whether any returns 
have already been made which will be binding on 
the assessee. The incomes must be and have been 
disclosed to the income-tax department, and the returns 
had been made by a person who was in a position to 
make it. Another aspect of the case is the Commis- 
sioner has power to enhance the assessment by including 
in one assessment all the income that accrues to the. 
assessee in his several capacities. 


Clarkin reply. In Rajendra Mukerji’s case there 
were two proceedings but one assessment, and the 
case is therefore distinguishable. The assessments in 


the present case had become final, and cannot be 


reopened except as provided in s. 34. See Commissioner 
of Income-tax, Burma v. N. N. Burjorjee (2). 


RoBErtTS, C.J.—The questions referred to us are as 
follows : ee ; 


“(a) Whether the Commissioner of Income-tax can in law in 


-exercise of his power of revision under secticn 33 of the Burma 


Income-tax Act, assess to income-tax income alleged to have 
partially escaped assessment without causing proceedings to 
be initiated by the proper authority under section 34 of the 
Burma. Income-tax. Act ? 


(1) LL.R.61Cal.235. °° (2) LLR. 9 Ran. 161, 163. 
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(b) Whether the Commissioner of Income-tax has not erred 
inlaw in holding that the assessee described in the original 
assessment order of the Income-tax Officer, Magwe, Minbu Circle, 
for the year 1936-37 as ‘Estate of the late Baij Nath Singh’ 
is the same as the individual Ved Nath Singh and in combining 
the income of both and assessing as a single unit instead of 
separately as two units previously ? 


(c) Whether such assessmenis made separately on two units. 


previously can in law be combined and assessed. as a single 
unit on Ved Nath Singh by the Commissioner of Income-tax 
acting under section 33 of the Burma Income-tax Act without 
first setting aside the assessment alleged to be made on the 
wrong assessee, i.e. ‘ Estate of the late Baij Nath Singh’, and 
directing action’to be taken by the appropriate authority under 
section 34 of the Act?” - 
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‘Mr. Ved Nath Singh, the assessee, was assessed to 


income-tax in his own name in respect of the income, 
profits or gains arising out of an oil refinery. His 
father, Mr. Baij Nath Singh, now deceased, was the 
owner of certain oil wells. Since his death, the income, 


_ profits or gains, arising out of these oil wells had been 


assessed to income-tax separately in the name of “ Estate 
of the late Baij Nath Singh, by administrator Mr. Ved 
Nath Singh,” as if the oil wells were the property of 
a Hindu undivided family, and was so assessed in the 


year now under consideration. Mr, Ved Nath Singh is © 


‘the only son of the late Baij Nath Singh, although he 
has a mother and a sister still alive. Since the 
decision of the Privy Council in Kalyanji Vithal 
Das v. Commissioner of Income-lax, Bengal (1), it 
must be accepted that the income received from this 
estate should have been treated as forming part of his 
personal income. As appears from the judgment 
(at page 663)— . 

“ By reason of its origin a man’s property may be liable to be 
divested wholly or in part on the happening of a particular event, 


(1) LL:R. 11937] £ Cal, 653,, P.C. 
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or may be answerable for particular obligations, or may pass at 
his death in a particular way; but if, in spite of all such facts, his 
personal law regards. him -as the owner, the property as his 
property and the income therefrom as his income, it is chargeable 
to income-tax as his, 72, as the income of anindividual. In 
their Lordships’ view it would not be in consonance with ordinary 
notions or with a correct inter pretation of the law of the 
Mitakshara, to hold that property which a man has obtained 
from his father belongs to a Hindu undivided family by reason of 
his having a wife and daughters.” 


Mr, Ciark agrees that the answer to the second 
question must be in the negative. But the mistake 


was made of making a separate assessment as regards 


the income from the father’s estate upon the assessee 
as administrator thereof as if it were the income of 
a Hindu undivided family, 

When the Commissioner came (in the words of the 
case stated) “to put the matter right” he issued a 
notice to the assessee - 


to show GaUse.« ance & a WHY dauid nee: jin the-exercise of 
my powers under section 33 of the Burma Income-tax- Act 
ae in your assessment for the year 1936-7 the income from 
the ‘Estate of the late Baij Nath Singh’ and also enhance the 
income from oil refinery business.” 


This notice was dated February 26, 1938, aoa is 
annexure D to the case stated. Buta final assessment 
order in regard to the personal income of Ved Nath 
Singh from the oil refinery and also a final assessment 
in regard to the income of his father’s estate from the 
oil wells had been made on November 30, 1936. 

Now the judgment in The Commissioner of Income- 
tax, Bombay and Aden v. Khemchand Ramdas (1) 
shows what the true position in such a situation is. It 
is authority for the proposition. that once a final 
assessment has been made under sections 23 and 29 of 


(1). LLP. [1938] Bom, 487, P.C. 
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, the Act it cannot be reopened except in the circum- 


stances detailed in sections 34 and 35 and within the 
time mentioned in those BEGHenS, Lord Romer said at 
page 500— 


“In view of these express provisions of the Act, it is in their 
Lordships’ opinion quite impossible to suppose that ihe Income-tax 
Officer may in every kind of circumstance ‘and after any lapse 
of-time make fresh assessments or issue fresh notices of demand ; 
or that the Commissioner can direct him so to do. In their 
Lordships’ opinion the provisions of the two sections are 
exhaustive, and prescribe the only circumstances in which and the 
only time,in which such fresh assessments can be mass and eee 


notices of demand can be issued.” 


As was s explained in Sheik Abdul Kadir Maracaya 


_v. Commissioner of Income-tax, Madras (1), the 


revising authority can revise only the particular assess- 
ment under consideration, and can act only on the 
materials available in respect of that assessment. The 
Commissioner has expressed the view that in this case 
there has been an under assessment,'and that he has 


- authority under section 33 to rectify that matter. But, 


in my opinion, he has not assessed correctly what has 
hitherto been wrongly assessed, but has assessed income 
which has hitherto escaped assessment. Income has 
‘* escaped assessment,” within the meaning of section 
34, when it has not been assessed in the assessment 
under consideration ; it is immaterial that it has been 
assessed in some wither assessment. The Commissioner 
was therefore bound by the provisions of section 34. 
The meaning of these words was carefully examined 
by Page C.J. in Commissioner of Income-tax, Burma v. 
N.N. Burjorjee (2). He said : 
“Now, the question that falls for determination is, what is the 
meaning of the word ‘escaped assessment’ in section.34? On 
behalf of the assessee it is contended that assessment proceedings, 
(1) 2 LT.C. 379. . (2) [1931] LL.R.9, Ran, 161, 163, 
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at any rate up to the stage at which the order of assessment is. . 
passed under section 23 (4),.must be completed before the end of: 
the year of assessment, i.¢., the year in which the tax is payable, 
and that otherwise the assessment proceedings ifso facto abate. 
In our opinion this contention is unwarrantable, and cannot be ~ 
accepted. _ , 

We are of opinion that section 34 is applicable to cases in 
which either no assessment at all has been made upon the person 
who received the income, profits or gains liable to assessment, or, 


_where an assessment has been made in the course of the year, but 


some - portion of the income, proffis or gains of such assessee for 
some reason or other has not been included in the order of assess- 
ment such income is income which has ‘ escaped assessment’ in 
the.year, and falls within the ambit of section 34 of the Act.” — 


Here there are certainly two assessments in 
existence. The income from the father’s estate has 
escaped from the assessment made in respect of Ved 
Nath Singh personally. . 

The learned Advocate-General contended that the 
decision in Rajendranath Mukerji v. Commissioner of 
Income-tax, Bengal (1), was authority for the proposition 
that when an assessee had duly madea return for the: 
purposes of income-tax in respect of any income, in 
whatever capacity he made that return, the income: 
could not be said to have escaped assessment ; and that. 
in the present case Ved Nath Singh had made two 
returns, one in respect of his own oil refinery business. 
and one in respect of the income from his father’s. 
estate; and that therefore the latter could not be said 
to have “escaped assessment” so far as his personal 
income was concerned. But the point of Rajerdra- 
nath Mukerji’s case was that there were two separate 
returns, one in- respect of the income of Martin & 
Company and one.in respect.of the income of Burn 
& Company, and no assessment had been made on 
the return in respect of the income of Burn & Company, 





(1)-.(1933) IL.R.°61 Cal, 285. 


Bie 
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and therefore it was still open to the Income-tax 
authorities to make an assessment in respect of this 
income. In the present case, two final assessments 
had been made, one in respect of Ved Nath Singh’s 
personal return, and one in respect of the return relating 
to the income of the (supposed) Hindu undivided 
family. The income of the latter had therefore “ escaped 
assessment” in the assessment on the former. 

The case of Krishan Kishore v. Commissioner of 
Income-taz: (1) must of course be read in the light of the 
subsequent decision of the Privy Council in Commis- 
sioner of Income-tax, Bombay and Aden v Khemchand 
. Ramdas (2). At all events in Krishan Kishore’s case (1) 
the whole of the incomes in dispute were before the 
Court in the one proceeding and if no part thereof was 
assessed it could not be said to have escaped assessment, 
but rather to have been released from assessment. 

The Commissioner cannot in my opinion now 
“assess correctly what has hitherto been wrongly 
treated.” If he says that no income has escaped 
assessment then the final assessment already made 
must stand except in so far as he may enhance the 
assessment on the income from the oil refinery. If on 
the other hand he says that some income has escaped 
assessment he cannot act outside the scope of section 
34 of the Act. It is conceded that section 35 has no 
application. 

The Commissioner cannot, by purporting to act 
under section 33 of the Act, take action under section 
34, although he can, if the time within which such 
action must be taken has not expired, direct the 
Income-tax Officer to take such action. I¢ is plain 
from the provisions of section 34 that under this section 
there must be a fresh notice under section 22 (2), 





(1) (1932) LL.R. 14 Lah. 255. -«(2) LL R, [1938] Bom, 487, P.C. 
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requiring the assessee to make a new return of his 
income from all sources, and following thereon a fresh 
assessment under section 23. From such fresh assess- 
ment there would be aright of appeal under section 30 
to the Assistant Commissioner, and under appropriate 
conditions a right of appeal under secion 32 or 
application in revision under section 33 to the Commis- 
sioner. The Commissioner cannot deprive the assessee 


_ of these rights by acting in reality under section 34 in 


the guise of acting under section 33. 
Accordingly in my opinion the answers to all the 


questions propounded should be in the negative. The 


* Commissioner of Income-tax must pay the césts of the 


reference 25 gold mohurs. and the deposit must be 
refunded to the assessee. We certify for two advocates. 


Mya Bu, J.—I agree. 


DUNKLEY, J.—I agree. 
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Before Str Ernest H. Goodman Roberts, Kt., Chief Justice, 
Mr. Justice Dunkley, and Mr, Justice Mackney, 


IN RE THE COMMISSIONER OF INCOME-TAX, 1940 
BURMA ” Feb. 5. 
v, 
THE CENTRAL BANK OF INDIA, LTD.* 


Income-tax—Government of India loan, tax-free—Issue prior to Ist April 1937— 
Exemption from income-tax in Burma—Subsisting rights—Burma Income- 
tax Act, s. 8—Government of Burma Act, s. 148—Adaptation of Laws 
Order, cl. 10. 


A loan issued by the Government of India prior to 1st April 1937 and 
declared to be income-tax free cannot be made liable to income-tax in Burma 
‘throughout its currency in view of s. 148 of the Government of Burma Act and 

‘clause 10 of the Adaptation of Laws Order. The right is attached to the ° 
security itself and is not merely the personal right of the particular person who 
happens to be the holder of the security at any one time. : 


The assessee required the Commissioner of Income- 
tax to refer the following question for the decision of 
the High Court— 


“ Whether on a correct interpretation of the second proviso to 
section 8 of the Income-tax Act and the Government of ‘Burma 
Adaptation of Laws Order, 1937, the sum of Rs. 8,750, being the 
interest received by petitioners on 5 per cent 1945-55 securities of 
the Government of India issued income-tax free and enfaced for 
payment in India, was not exempt from taxation in Burma?” 


The Commissioner, however, referred the follow- 
ing revised question to the High Court— 


“‘ Whether under the second proviso to section 8 of the Burma 
Income-tax Act, as adapted by the Government of Burma (Adapta- 
tion of Laws) Order, 1937, the sum of Rs. 8,750 being the interest 
received by the Central Bank. of India, Limited, on 5 per cent 
1945-55 securities of the Government of India issued income-tax 
free, but not enfaced fer payment of interest in Burma, is exempt 
from tax in Burma ?” 


* Civil Reference No, 15 of 1939. - - 
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On the aise question the “Commissioner of 
Income-tax expressed. his opinion thus : 


“Section 8 of the Act deals’ stibupanively ‘with the Govern- 
ment of India securities enfaced for payment of interest in ‘Burma. 
The proviso in the section cannot be more extensive than the 
substantive scope of the section, so that the exemption does not 
apply to securities not enfaced for payment of interest in Burma. 
In other words, being a proviso it is merely an exception to what 
has preceded it in the section and is not a substantive provision. 
It thus applies only. to interest on securities of the Government. of 


_ India, enfaced for payment of interest in. Burma. ”’ 


‘Clark for the assessee.. The assessee Bank is. the 
holder of the securities of the Government of: India . 
loan of 1945-55 which were issued free of income- 
tax throughout their currency under a series of notifica- 
tions of the Finance Department of the Government of: 
India in 1919, 1920 and 1923. . In-view of s. 148 of the 
Government of Burma Acts. 8 of the Income-tax Act 
as it stood prior to 1st April 1937 governs the case. 
Changes made under the Adaptation of Laws Order are. 
subject to the provisions of clause 10 of that Order. 
The right accrued to the Bank under the law existing 
at the moment of separation. The right goes with the 
security and is an incident of the security. It is’ 
beside the point to look at other provisions of the 
Adaptation of Laws Order in view of clause 10 thereof. 
The question as framed by ‘the Commissioner of 
Income-tax puts the assessee out of Court, but it has 
not been correctly framed. 


Tun Byu (Government Advocate) for the Croat 
The first point for determination is the date on which 
the Bank acquired the securities. If it is after separa- 
tion the Burma Income-tax Act, as amended, applies. 

ROBERTS, C.J.—In my opinion, the answer to be 
given to the question which was submitted by the 


* 
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assessee is that the sum. referred to in the question . 


was exempt from taxation in Burma. 

The Commissioner of Income-tax has framed 
an alternative question, but it is framed in an 
unfortunate way, because the question before us is not 
merely how far section 8 of the Burma Income-tax Act, 
as adapted by the Adaptation of Laws Order, operates, 
put takes into account not merely the proviso to 
section 8 in the Adaptation of Laws Order, but also 
the whole of the order itself and, in particular, 
clause 10, which ‘runs as follows : 


: - “Nothing in this Order shall affect the previous operation of, 


-or anything duly done or suffered under, any Burman law, or 
any right, privilege, obligation or liability already acquired, 
-accrued or incurred under any such law or any penalty, forfeiture 
or punishment incurred in wie aes of any offence already 
committed against any such law.’ : 
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‘To discover the true meaning of this clause, it is- - 


necessary to go behind it and look at the Government 
of Burma Act, section 148, of which says : 


“ Notwithstanding the repeal of the Government of India Act, 
but subject to the provisions of this Act, al) the Jaw in force in 
‘Burma immediately before the commencement of this Act shall 
continue in force in Burma until altered or repealed or amended 
by the Legislature or other competent authority.” 


Now, what was. the law in Burma prior to the 
commencement of the Government of Burma Act? 
Section 8 then read that the tax shall be payable by 
an asscssee under the head “interest on securities ” 
in respect of the interest receivable by him inter alia 
on any security of the Government of India or any 
Local Government, and it was provided that no 
_income-tax shall be payable on the interest receivable 
on any security of the Government of India issued 
or declared to be income-tax free. Prima facie that 
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law remains unchanged unless it has been amended 
or repealed by the degen haaite or other ‘competent 
authority. 

The nature of these securities is that they are all 
loans expressly declared to be income-tax free. They 
are dealt with in a series of notifications of the 
Finance Department of the Government of India, 
one dated the 16th June, 1919, being Notification 


No. 1457-F, another dated the 21st June, 1920, being. 


Notification No. 1691-F, and another dated the 16th 
June, 1923, being Notification No.*955-F. And each ° 
of these notifications stated in terms that the interest 
on. the loans will be income-tax free throughout 


their currency, but will be taken. into account in | 
determining the rate at which the tax will be levied _ 
‘on other income, and will be liable to super-tax. 


The position, therefore, was that the holder of’ 
stock of this character possessed, as a clear incident .— 
of that security, freedom from any liability to pay .* 
income-tax in respect of interest accrued on it, and 
it does not, of course, matter at what time the stock ~ 


was bought : it seems to me that the loan itself, from 


its beginning until its end, is a loan which is exempt’ 
from liability to imcome-tax. 

When the Government of Burma Act came into 
effect, the only way in which the law could be 
altered by the Adaptation of Laws Order was so long 
as clause 10 of the Order remained unaffected. And 


it is quite clear that the effort which has been made 


to suggest that the obligation entered into by the 
Government of India could be repudiated by the 
Government of Burma at a later date offends against 
clause 10 of the Order. 

It seems to me, with respect, that the Commis- 
sioner has failed to realize what section. 8 of thé 


~ Income-tax Act, as amended, really means. It is 
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quite clear that it is intended to point to the law by 
which any future issues of the Government of India 
shall be governed. The question then of whether 
they are enfaced for payment of interest in Burma 
may arise: but what the Commissioner has done in 
this case is in effect to treat this section as though 
it were. a retrospective section. But it does not affect 
the exemption from liability to tax of a loan’ which 
was issued by the Government of India. years ago, 


having regard to the Government of Burma Act and 


clause 10 of the Ordtr to which I have referred. 

'. In my opinion, therefore, the answer to. this 
question should be in the affirmative and the 
Commigsioner will have to’ pay the. costs of this 
-reference, advocate’s fee. twenty gold. mohurs. The 


if assessee will be refunded his deposit. 


; “on iet J.—I agree wih my-Lord the Chief 
: Justice, 

- The Commissioner of Income- — in revising the 
question which was suggested to him by the assessee, 
has, with the greatest respect, missed the whole point 
which the, assessee was contesting. The assessee was 
not contesting as to what was the effect of section 8 
as it has been amended by the Adaptation of Laws 
Order, but was raising the point as to what was 
the effect upon section 8, as it stood prior to the 
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separation of Burma, by reason of the amendment made . 


by the Adaptation of Laws Order. And, clearly, this 
question must depend, not upon the-actual wording 
_ of the amendment, which never comes into issue at 
all, but upon the effect of such amendment in regard 
to previously accrued rights, and that point is. decided 
by clause 10 of the Order. Clause 10 says, in the 
plainest terms, that a right, which has already accrued 


prior to the Government of Burma Act coming into 
31. 
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force, is not: affected by any amendment made by 
the:Adaptation of Laws Order. That right, in this 
case, is a right which is attached to the securities 
themselves and is not merely the personal right of 
the: particular person who happens to be the holder 
of the securities at any one time. Therefore, the 
point suggested to us by the learned Government 
Advocate, that the question as to when the purchaser 
became possessed of these securities is a question 
which . falls to be determined before the question 
propounded can be decided, “does not arise. The 


-seCurities themselves were issued long before the 


' Government of Burma Act came into force, and, 


consequently, this right which attached to the securities 
is a right of which every holder thereof can avail 


himself, and, therefore, so far as Burma is concerned, . 
these securities cannot be made liable to income-tax 


“in Burma throughout their currency. 


Mackney, J.—I agree and I have nothing to add. 
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FULL BENCH (CRIMINAL). 


Before Sir Ernest H. Goodman Roberis, Kt., Chief Justice, 
Mr, Justice Mya Bu, and Mr. Justice Dunkley, 


-THE KING 
: ‘ Vv. - 
AUNG NYUN anD ANOTHER.* 
Culpable homicide—Murder—Intention and knowledge, distinct—Offence under 
s. 299, second clause, and ip fence under s.300—Penal Code, ss. 299, 300, 362, 


- 304, 
By s. 299 of the Penal Code the offence of culpable homicide is defined ; and 


s. 300 defines the circumstances in which the offence of culpable homicide i : 


in the ‘absence of certain exceptions, amount to murder. 

The second clause of s, 299 refers to intention apart from knowledge, and 
the third clause refers to knowledge apart from intention. Knowledge and 
intention must not be confused. 

Held, that the offence of culpable. homicide by doing an act by which t the 
‘death is caused witb the intention of causing such bodily injury as is likely to 
‘cause death can exist independently of s. 300 of the Penal Code, though none 


_. of the Exceptions set out in s. 300 apply to the case. The first offence is 


‘punishable under the first part of s, 304; the latter under s. 302. 


§. 300 can only apply when it is established that the offender intended the 
injury to be sufficient in the ordinary course of nature to cause death or knew that 
in the special circumstances of the case not death merely, but the death of the 
particular person to whom the harm was caused, was likely.” 


Empress of India v. Ida Beg, 1.L.R.3 All. 776; King v. Abor Ahmed, [1937] 
Ran. 384 ; King-Emperor v. E Pe, 1.L.R. 14 Ran. 716 ; Po Sein v. King-Emperor, 
1 L.B.R. 233 ; Queen v. Gora Chand, 5 Ww. R. (Cr.) 45; Queen v. Sheikh Choollye 
4 W.R. Cr. 35, considered. : 


Lamberi (Governmeit Advocate) for the Crown, 


N. N. Guha for the accused. 


Criminal Appeal No. 669 of 1939 of this Court was 
heard by Mosely and Mackney JJ. Their Lordships 
differed on the question of law ae in the case. 





* Criminal Relevance No. -86 of 1939 arising out of Cr. Appeal No. 669 of 
1939 of this Court from the order of the Sessions Judge of Toungoo in Sessions 
Trial No. 14 of 1939. e 
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MosExy, J.—Ehe appellant: Aung Nyun, aged 24, was found 
guilty of the culpable homicide not amounting to murder cf the 
deceased Po Thaung, an offence punishable under section 304, 


‘Part I, of the. Penal Code, and was sentenced to ten years’ 


rigorous imprisonment. His elder brother the appellant Po Lun, 
aged 35, was found guilty of abeiment of the same offence 
punishable under the same part of the same section read with 
section 114 of the Penal Code, and was sentenced to ten years’ 
rigorous imprisonment. ®: 

The facts of the case are very simple and, in my opinion, the 
guilt of the two appellants was clearly proved. 

-The attack was committed on the night of the 25th April 1939, 
in the hut of the deceased Po Thaung and -his wife Ma Kha 
(p.w. 1) when they were asleep in: 3 heir bed. .The deceased 
made a dying declaration before the A istant Surgeon, Dr. Beil 
(p.w. 8), in thé hospital on the next day: there was no time to 
send for a magistrate. The deceased said that he woke up and: 
saw Po Lon (Po Lun) standing with a torch behind Aung Nyun, 
and Aung Nyun cut-him with a dashe on his shoulder. He had 
been lying on his left side. He and his wife got up and called for 
help, and while he was calling he again cut him on his left hand. 
His wife opened her torch when she got up. Then one ran in 
one direction and the other in another direction. 

There is no doubt that the deceased and his wife denounced 
the two appellants at once and gave the same account of the 
assault to Po Hnya (p.w. 2) and Maung Lay (p.w. 6). 

The headman, U Po Tin (p.w.. 7) tried to’ make out that 


’Ma. Kha told him that she did not recognize the assailants, but his 


note book was sent for at once and-his account of it (Exhibit E) is 
to the same effect as above. - 

Ma Kha (p.w. 1) is, as the learned Sessions Judge remarked, 
rather a confused witness, but her account is substantially the 
same. She says that she woke up hearing her husband assaulted 
or crying out, and then saw atorch flashed at him. She flashed 
her own torch and saw Aung Nyun and Po Lun, Aung Nyun with 
a da and Po Lun with a torch. Aung Nyun.then cut her husband, 
she thought, on the shoulder. It would seem, however, that this 
second wound was on his hand. Perhaps he may: have been 
defending himself with it. 

In her examination in the connie: Court (Exhibit 1) she | 
was uncertain as to. whether'she flashed her torch and saw the 
assailants before she got up and whether her husband was cut 
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Evite before he got up. There again she said that the second 
blow was given after he got up. 

' The motive of the assault was said by Ma Kha to have been a 
quarrel something over a month before between the deceased and 
a sister of the accused, Ma Gun. In the dying declaration the 
deceased said it was with her father U Kya. 

- According to the evidence of the” ‘medical witness in the 
committing Court (Exhibit A) the deceased had (1) an incised 
wound fromthe root of the little finger of the left hand up to the 
fore-arm; (2) an incised. wound on the right shoulder blade 
cutting off part of the bony process including the muscles of the 
shoulder ; and (3) a superficial. incised wound on the root of the 
right side of the neck. Thy ‘blow on the slotline was caused 
with: great force. 





The witness said that ihe Gest and second injuries could have © 


been caused by the same blow. He appears to have meant that 

the second.and third injuries could have been caused by one blow. 

The deceased was in a dangerous condition from shock and 

loss of blood when brought to hospital. The injuries on the hand 

_ and shoulder went gangrenous, and he died on the Ist May and 
post-mortem was held on the same day. 

In the committing Court the doctor described the injury on 

_ the shoulder as sufficient in the ordinary course of nature to cause 


. death, but that opinion was evidently rightly not accepted by the 


Judge. At the sessions irial the same witness (p.w. 9), said that 
the injury was not in a vital part, and that the deceased would 
- not have died if the wounds had not become septic. 

The defence was that the accused were falsely denounced out 
of enmity. They cited witnesses to an alibi whose evidence has 


443 


1939 


THE KING 
ww 
AUNG Nywun,: 


MosgEty, J. 


been adequately discussed and properly discredited by the learned 


Sessions Judge, and I do not propose to comment further on it. 

The learned Judge quoted the. cases of The King v. 
Abor Ahmed (1) and Rex v. Govinda (2). The learned Judge found 
{at page 19 of his judgment) that the accused Aung Nyun must have 
known that the injuries which he inflicted were likely to cause 
death, and was therefore guilty of culpable homicide. 

This finding woulc not make the appellants guilty under the 
first part, though it might make: them guilty under the second part 
of section 304 of the Penal Code, which punishes an act done with 
the knowledge that it is likely to cause death, but without any 





(1) [1937] Ran, 384, (2) (1876) LLL.R, 1 Bom, 342. 
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intention to caiise” such bodily injury as is likely to cause death. 
Fox J., however, was of opinion in Shwe Ein v. King-Emtferor (1) that 
the second part of section 304 of the Penal Code was inappropriate 


* toacase where death was caused by an act done in the intenticnal 
MOSELY Jj, 


causing of bodily injury to a particular individual. On the other 
hand, the first part of that section punishes acts done with the 
intention of causing either déath (where the exceptions to section 
300 apply) or such bodily injury as is likely to cause death. 

' In Govinda's case (2) the meaning was expldined of the words 
in the second clause of section 300, “act done with the intention 
of causing such bodily injury as the offender knows to i teal to 
cause the death of the person to whom the harm is caused. 

The learned Judge appears to. have been guided by the 
judgment in Abor Ahmea's case (3), a Bench decision of this Court. 
It is said there (at page 395) that everybody must be held to know 
that a.violent blow of the nature in question with a formidable 
weapon is likely to cause death wherever the blow may fall;. but 
the learned Judge did not think that any intention higher than . 
that could be imputed against the appellant. The conviction there - 
however was under the first part of section 304. 

In that case the injury was on the leg above the ank’e, and the 
blow was given with such force that the bones and ar tes) ies were 
cut through. 

In Abor Ahmed’s case (3) the learned Judge evicently sneer to 
say either that the act there was done with the intention of causing 
such podily injury as was likely to cause: death, and that no ~ 
intention higher than that could be imputed against the appellant, 
or else to say that the intention was to cause such bodily injury as 
was known to be likely to cause death, and that no intention 
higher than that could be imputed ; 

The law on the subject and the interpretation of section 304 
and section 299 and their distinction from the second and third 
parts of section 300 of the Penal Code is contained in a ruling of 
a Bench of this Court in Apalu (a) Apfana v. King-Emperor (4). 
That ruling follows Shwe Ein v. King-Emperor (1). So farasIam 
aware, Apalu’s case (4) has not been dissented from. It lays 
down that that part of section 299 which deals with acts causing 
death done with the intention of causing such bodily injur yeas is 
likely to cause death’ (the wording is repeated in section 304, 
Part N), amounts to. murder only when it can be held that the: 

., @).3LBR.124 = 5 9 (3) [1937] Ran. 384. 

" (2) (1876) LLR, 1 Bom, 342, (4) (1923) I,L.R. 1 Ran: 285; 
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likelihood of cleath is so great that the bodily imjury intended to 
be inflicted must be. held to be an injury sufficient in-the ordinary 
course of nature to cause death soas to bring. the case within the 
third clause of section 300, Where the degree of likelihood is not 
sufficiently high the intention does not exceed the intention of 
causing such bodily injury as is likely to cause death, and. the 
offence is that cf culpable homicide not amounting to murder. _ 

The sentence of ten years’ rigorous imprisonment was well 
merited by each appellant. Ray 

I would dismiss these two appeals. 

Since writing the above, I have had the advantage of reading 
the judgment of my brother Mackney. I regret that I cannot 
agree with the view of the law expressed there. 

Section 299 of the Penal#€ode is as follows—(I insert the usual 
marks to indicate the sub-clauses) : 

“Whoever causes death (a) by Heine an ask with fie 

: intention of causing death, or () with the intention of 
causing such bodily injury as is likely to cause death, 
or (c) with the knowledge that he is likely by such 
act to cause death, commits the offence of culpable 
homicide.” : 

" Settion 300 of the Penal Code is as Pid omitting the 
four th part which need not be considered here : 

‘Except in the cases: hereinafter excepted, “ ecpasie 
homicide is murder, if the act by which the death is 
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caused is done with the intention of causing death, or— . 


Secondly,—-If it is done with the intention of causing such: 
Lodily injury as the offender knows to be likely to 
cause the death of the person to whom the harm > is 
caused, or— 

Thirdly.—If it is done with the intention of causing bodily 
injury to any person and the bodily injury intended to 
be inflicted is sufficient in the ordinary course of 

_ nature.to cause death, * * * *.” 

The important cases excepted are those where it is said that 
culpable homicide is not murder where the act is done under 
provocation, or in exercise of the right of private defence, or in a 
sudden fight, etc. 

_ The reference proposed by my learned brother propounds the 
question whether.the second offence (b) described in section 299, 
1.é.,causing death by an act done with the intention of causing 
such bodily injury asis likely td. canse death, constitutes. the 
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offence of culpable homicide not amounting to murder, and is 
punishable under the first part of section 304, or whether it 
constitutes the offence of murder and is panishacle under 
section 300. 

' My brother is of the opinion that a finding under section 299 (b) 
is identical, or usually identical, with the finding under the second 
clause of section 300 of the Penal Code “‘ where the act is done 
with the intention of causing such bodily injury as the offender 
knows to be likely to cause the death of the person to whom the 
harm is caused ” and is a finding of murder. 

The question can only arise in the appeal which we have to 
decide in this way ; there is an implied acquittal on the charge 
of murder, but if my Lord the Chief Justice so directs, under 
paragraph 14 of the Appellate Side Rules (Criminal), (page 517 of 
the Rules and Orders of this Court), and if the answer to the 
question propounded is that the offence of which the accused was 
found guilty here was one of murder, then the sentences passed 
under section 304, Part I, might be enhanced in revision to 
sentences of tr ansportation for. lif 

I will summarize the argument anced-by my brother before 
I give the view which I take, and which has log been the 
accepted one in this Court. 

“There is no justification ”, it is said, “ for drawing a distinc- 
tion between an act causing death, which is done with the 
intention of causing such bodily injury as is likely to cause death, 
and.an act causing death which is done with the -intention of | 





causing such bodily i injury as is known to be likely to cause death.” 


>. “The Penal Code seeks to make a man who inflicts bodily 





“njury responsible only for the kind of bodily injury which. he 


intended to cause and knew himself likely to cause.” 

“ Intention to cause such bodily injury as is likely to cause 
death cannot be assumed unless the offender also knows that the 
bodily injury which he intends to inflict is likely to cause de2th,” 

' It is said that the phrase used in section 299 (0) refers to the 
second and third clauses of section 300. 

“The words ‘ sufficient in the ordinary course of nature to 
cause death’ are used to describe hurts which are sufficient to 
cause death without special circumstances intervening. In describ- 
ing injuries which only in special ‘circumstances are sufficient to 
cause death; it is more appropriate to use the words ‘ known to 
be likely to cause the death of the person to whom the harm is 
caused’ (section 300, clause 2).” 
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Lastly it is said that the infliction of bodily injuries, though 
they may be intended and though likely in themselves to cause 
death, is not culpable homicide at all if the injuries are not known 
to the offender to be likely to cause death. 

The view which I take is that the Code itself draws the 
distinction between intended acts merely likely to cause death 
{section 299 (b)], and intended acts which are known to be likely 
‘to cause the death of the person to whom the harm is caused 
[section 360 (2)]. 

In other cases quoted the Penal Code dose not require both 
intention and knowledge, but intention or eioweledee, é.g.. in 
sections 321 and ha of the Penal Code. 

The expression “€ intention to cause -such bodily injury as is 
likely to cause death ” merely means an intention to cause a 
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particular injury, which injury is, or turns out to be, one likely to . 


cause death. It is not the death itself which i is intended, nor the 
effect of the injury. 

The offender in ‘cases where death ensues often does not know 
that the injury which: heaiitends to cause is likely to cause death. 
A common ‘instance [the case of Abor Ahmed (1) itself was one] 


_’ is where a limb is cut and the big blood vessels severed. It cannot 


be said that this is a kind of injury which only in special cases is 
likely to cause death: 

I do not see How section 299 (b), or any section of the. —— 
can be said to refer forward. 

In deciding this question, there are three things, I think, which 
must be borne in mind. One is that section 299 defines a sub- 


stantive offence, and does not merely purport to give a definition © 


of culpable homicide for the purpose of that definition being used 
in section 300. Nor does section 300 use a large part of that 
definition. Section 299 defines culpable homicide broadly, and 
lays down that .acts which fall within the definitions given 
constitute the offence of culpable homicide. At this stage the 
law is not concerned whether the acts described amount or do not 
amount to murder. All that is said is that they amount to cuipable 
homicide, which is a wider offence than that of murder, as all 
‘acts of culpable homicide do not amount to murder, though of 
course all acts of murder are acts of culpable homicide. It has 
never been argued that section 299 (c), which is repeated in the 
same words in the second part of section 304, is not one oul the 
kinds of offences constiiited by section 299._ ear 


* (1) [1937] Ran. 384, 


A 
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Section’ 300 Iays down the cases where’ acts of culpable 
homicide are acts of murder. Itis not a mere expansion cf 
section 299, as has been’said. It might equally well begin 
“ Causing death is murder if” etc. It-takes one class of 
the offence defined in section 299 as culpable homicide 
[section 299 (a)], and treats it as murder.’ It then adds other 
classifications of culpable homicide which it says also constitute 
the offence of murder. ; 

Clause (a) of section 299, “ act done with the intention of 
causing death”, is repeated verbatim in secticn 300 (1). 
Section 299 (®) is repeated in section 300 (2), but is repeated with 
modifications, namely, the knowledge of the offender that the 
injury caused is likely to cause the death of the person to whom 
the harm is caused. ; ; - a 

* Section 300, sub-section (3), ‘ act done with the intention. of 
causing bodily injury to any person and the bodily injury intended 
to be inflicted is sufficient in the ordinary coursé of nature to 


_ cause death.’ contains a. new definition of culpable homicide 


which is not contained in section 299, atzd-says that it amounts to 
murder. . This sub-section does not mean any more than doing 
an act with the intention of causing such bodily injury to any 
person as is or turns out to be sufficient in the ordinary course of 
nature to cause death. Knowledge Of the effect of the injury is 


- not required. 


The careful distinction between the language of section’ 299 


' and? section 300 (2) is to be noted. We must attribute both 
knowledge and intention to the framers of the Code and to the 


Legislature i in making this distinction. ; 
The second thing which must be borne in. stad throughout 4 is 


‘that, as was said by Peacock C.J:,.as leng ago as 1867 in 


Shaik Bazu’s case (1), to render culpable homicide murder the 

case must come within the ‘provisions of clause 1, 2, 3 or 4 of 
section 300: ; 

Section 301 is as follows 

“* Tf a person by doing anything which he intends or knows 

to be likely to cause death, commits culpable homicide’ 

by causing the death of any person, whose death he 

neither intends nor knows -himself* to’ ‘be likely to 

cause, the culpable homicide committed by the offender . 

:is of the description of -which it would. have-been if 
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he had caused the death of the person whose cae he 
intended or knew himself to be likely to cause.’ 

This section appears to assume that offences of culpable 
handle which do not fall within section 300 have already been 
constituted by secticn 299. . 

Thirdly, the language of-section 299 (a), (b) and (c) is repeated 
verbatim in section 304, which punishes culpable homicide not 
amounting to murder. This being so, the presumption appears 
to me irresistible that the authors of this section had section 299 
in mind, and were referring back to it. ; 

The scheme of the Act is first to define culpable homicide in 
section 299, then to lay down in section 300 that one of the three 
definitions of culpable homicide given in section 299 [299 (a)] and 
other fresh definitions of culpable homicide amount.to murder if 
the exceptions given do not apply, then to give the punishment 
for murder (section 302), and finally to give the punishment for 
the residuary cases of culpable homicide not amounting to rurder, 
irrespective of whether they do not so amount by reason cf the 
exceptions to section 300 applying, or whether they are offences 
of culpable homicide puré and simple which do not so amount 
because they are not hit by section 300. Cases where death is 
intended can only be merely culpable homicide by reason of the 
exceptions to section 300 applying. [In this one instance 
secticn 304 (1) refers back to section 300.] They are mentioned 
in the first part cf section 304 pari passu with cases falling under 
section 299(4) merely because the same — punishment 
was thought suitable in both cases. 

There is nothing whatever to show that the expression if thé 
act by which the death is caused is done with the intention of 
causing such bodily injury as is likely to cause ceath ” was 
meant to refer to the kind of case mentioned in section 300 (2), 
which is so carefully distinguished from section 299 (6). 

If the Legislature bad any otker intention in view, it would 
no doubt have couched section 304, Part I, in different terms, and 
the last words would have read “ acts done with the intention 
of causing death or of causing such bodily: injury ‘as was known to 
the offender to be likely to cause death ”, or “ to cause the death 
of the person to whom the harm is caused,” 

Admittedly, as: has been said before, the second part of 
section 304 can have no reference tosection 300. It must refer to 
acts which constitute the offence of culpable homicide as defined 
in section 299 ; and if that is ‘$0, r do" “not” see why - the’ samé 
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reasoning should not apply to acts falling under section 299 (b), or 
why they should not be regarded as punishable under section 304, 
Part I, when acts defined in section 299 (c) are admittedly 
punishable under the second part of section 304. Section 300 (2) 
demands knowledge from the offender that the injury is likely to 
cause death. But where the injury intended to be inflicted is 
graver and sufficient in the ordinary course of nature to cause 
death [section 300 (3)], knowledge of the effect cf the injury can 
be inferred from the nature of the injury itself. See ilustra- 
tion (c) to section 300. 
The operation of section 300 (2) is not feateicied to the case of 
bodily disease mentioned in Illustration (b) to section 300. It 
equally well applies to cases of disability. It is murder to push a 
person into the water, whom the offender knows to be unable to . 
swim, if that person is drowned in consequence. It may apply 
also to cases where the injured person is injured when in a 
particular position, where the effect of the blow would be greater 
than otherwise, for example when a man is struck on the head 





- when he is leaning his head against a wall or lying down. 


"The expressicn in section 300 (2) ‘knows to be likely to cause 


“the death of the person to whom. the harm is caused” must be 


taken as a whole. Stress is laid on the offender’s knowledge of the . 
effect on the (particular) personinjured.. It may besaid of course 
that in every case of a fight between two men (with the exception 
of that described in section 301), the offender’s intention is directed 
against the person injured, but section 300 (b) does not deal with 


= the general case of causing injury known to be likely to cause death. 


It may be argued from the Illustration to section 113 that the 


- authors of the Code at that stage contemplated that this general 


case constituted the offence of murder, though it may be that the 
phrase used there “ A knew that the grievous lurt abetied was 
likely to cause death ” was used shortly for “ likely to cause the 
death of Z”,—the distinction being immaterialfor the purpose of 
section 113. But see Illustration (c). to section 37, where the © 


’ words used are, ‘knowing that he is likely thereby to cause Z’s 


death.” All provisions of the Penal Law must be interpreted, if 
there is room for doubt, in favour of the subject, and most of all 
the provisions relating to the offence of murder. In my cpinion, 
this general case is not within the four corners. of section 300, and 
can only be dealt’ ‘with under: section 299. unless section 300 (3) 


applies, as I pee it does in the vast majority of. such cases. 
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In Empress of India vy. Ida Beg (1) the remark. qucted by my 
brother was obiter to the case before the learned judge. Neither. 
this nor any case quoted by my brother discusses the question 
whether there is any distinction between section 299 (2) and. 
section 300 (2). 

_ In Po Sein v. King-Emperor (2) the offence was first thee hy. the 
learned Chief Justice to be one coming under section 300 (2) as the 
offenders must have known the injury to be likely to cause the 


death of the person injured. In his second remark quoted he: 


appears, as often, to have used the expression “ intehtion of 


causing such injury asis likely: fo cause death” as‘a shortened 
equivalent of ‘ injury known to be likely to cause the death of'the 
person to whom the harm is caused.’ Really as Fox J. held 
section 300 (3) applied. 

_ In Shwe Ein’s case (3), (at page 126), FoxJ. drewa presumption 
that the offender knew in that particular case thatthe injury was 


likely. to cause death, but, I consider rightly, held that that was 


insufficient to bring the case under section 300 (2). 
I will briefly mention some authorities: in Burma not quoted 


in my brother’s judgment. 
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Fox C.J. applied Melville J.’s Aencauiion of section 300 (2) in 


Nga Maung v. King-Einperor (4). 


Shwe Ein’s case (3) was followed by a Bench of this Gotnt tn ; 


Po Sin v. King-Emperor (5) and Kya Nyun v. King-Emperor (6). 
In Yan Thein v. King-Emperor (7) Shaw J.C. drew the 
distinction which I draw here between sections 299 (b) and 300 (2). 
In Nga Min Po's case (8). the finding of murder was upheld by: 


Thirkell. White J.C. because the offender must have known that ; 
tho injury was likely to cause death. But really here again the 3 


injury was ordinarily sufficient to cause death, 


In Nga Na Ban v. King-Emperor (9) Shaw J.C. distinguished 


section 299 (b) and section 300.(3). 


Apulu’s case (10) rests on Shwe Ein’s case (3), which was 


followed in the Chief Court from 1910 until 1923, Apalu’s case (10) 
has been followed in this Court since 1923. I need only 
mention Balu Naya’s case (11). 


—— to 


(1) (1881) LL.R, 3 All. 776, (6) 8 L.B.R, 125, 
(2) 1 L.BR,233. * (7) (1897-01) 1 U.B.R. 283, 
- 3) 3 L.B.R. 124, . _(8).(1897-03) 1 ULBLR, 288, 
(4) 4 L.B.R. 132. ; (9). (1904-06) 1.U.B.R. 33, 35, 
(5) 5 L.B.R. 80. (10) (4923) LL.R, 1. Ran, 288, 


“(44) (1927) LL.R. 5 Ran, eM 
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For recent cases where Rew v..Govinda (1) has been followed 
see King-Emperor v. Patan (2) and Inder Singh v. The Crown (3). 
The last case deals with instances where the injury was known to 
be likely to cause death, and treats them as conting under section 
299 (b). - 

Knowledge of the effects of a blow or intention to cause those 
effects can be presumed from the nature of the injuries actually 
inflicted’ when those injuries are to a vital part of the body, such 
as the head, heart, liver or abdomen. ‘The reason is simply that a 
vital part of the body is a part. serious injury to which is known to 
be sufficient in the ordinary cotirse of nature to cause death. 

The same reasoning may apply to cases where the blow is so 
severe that a limb is severed. ‘But knowledge c2nnot always be so 
presumed. There are a large number of cases of the kind already 


mentioned which come before the Courts where death ensues 


because blood vessels are cut by a blow to the arm or leg, and yet 
the injury intended is not known to the offender to be likely to 


- cause death. Such cases fall under section 299 (b), and are 


punishable under the first part of section 304, 
The view which I take is the traditional view of this Court and 
I believe of the High Courts in India. The other view I think is 


‘contrary to the plain wording of the Act. Itis needless to say that 


if adopted it would lead toa great increase in convictions for 
murder, and in néarly all these cases action would have to be taken 


- by Government for commutation of the sentences. 


As my learned brother desires it, I must concur.in' making ' the 
reference proposed by him to a Full Bench of this Court. 


Mackney J. was of opinion that, except offences 
which would have been murder had not one or other of 
the exceptions to s. 300 of the Penal Code been held to 
apply in the circumstances of the-case, there is no offence 
of culpable homicide not amounting to murder which is 
punishable under the first clause of s. 304, and; he 
desired to refer to a Full Bench for | decision’ the 
following question ; 


“In section :299, ‘Penal Code, a person is said to commit 
culpable homicide if the act by which the death is caused is done 





(1) (1876) I.L.R:. 1-Bom, 342.. (3) (1932) LL.R.7 Luck. 634, :- 
(3) {£928)‘LL.R: 10 Lah. 477, 480. 
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with the intention of causing such bodily injury asis likely 
cause death. Consistently with the other sections of the Code 
-dealing with the causing. of death and bodily injury, -can the. 
effence of culpable homicide not amounting to murder be ahereke 
intended where none of the exceptions set out in sectoin 309 
apply?” 


ROBERTS, C.J.—By section 299 of the Penal Code 
the offence of culpable homicide is defined; and 
section 300 defines the circumstances in which the 
offence of culpable homicide will, in the absence of 
certain exceptions, amount to murder. In other words 
it defines what must be proved to: establish a prima 
facie case of murder. 

- The first class of culpable homicide is causing death 
by doing an act with the intention of causing death ; 
such an offence is also prima facie murder within the 
express words of section 300. . 

The second class of culpable homicide is causing 
death with the intention of causing such bodily injury 
as is likely to cause death ; section 299 in defining this 
class of culpablé homicide does not deal with knowledge 
at all, and uoudenies and infinite must not be 
confused. 

The third class of culpable homicide is causing 
death by. an act with knowledge (on the part of thes 
offender) that he is likely by such act to cause death, 
It must be noticed that the knowledge is that the act is 
likely to have fatal results to someone and that the 
offender need not be shown to have intended to inflict 
injury on any person. This criminal recklessness 
becomes murder (under the fourth head of section 300) 
if it is done “ with the knowledge that the act is so 
imminently dangerous’ that it must in all probability 
cause. death or such bodily injury as is likely to cause 
death :” this means if the cffender’s knowledge is such. 
that in all the circumstances there must be inferred from 
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it an’ inieniiod that’ death should be the pucbaule 
conser tence of his act. 

he question referred - to us for ageteiann is ‘as 
follows : 


‘In section 299, Penal Code, a person is said- to commit 
culpable homicide if the act by which the death. is caused is done 
with the intention of causing such bedily i injury as is likely to cause — 
death. Consistently with the other sections of the. Code dealing” 
with the causing of death and bodily injury, can the offence of 
culpable homicide not amounting to murder be hereby intended | 
ee none of the exceptions set out in section 300 apply ?” 


It déals svt the eased class of ealodite weenie, 
“an intention of causing such 
bodily injury as is likely to cause death,” It asks, in 
effect, whether such an offence can exist ATMEL endenily 
of section 300. = 

When questions of intention have to be. considered. 


| ~ it must be borne in mind that every person is presumed 


to.intend the natural and probable consequences of ‘his . 


acts until the contrary be proved. So it is necessary in 


order to arrive at a decision as to an offender’sintention » 


a 


to inquiré what the natural and probable consequences 
of ‘his acts would be. Once there is evidence that a 





. deceased person snelaied i injuries which were sufficient. 


_ in the ordinary course of nature to cause: death, the 


person who inflicted them is presumed to have intended 
those natural-and probable consequences. His offence 
is prima facie murder under the third head of : 
section 300. He-may, of course, show that the infliction. - 

of the injuries was accidental. and therefore uninten- 
tional; any,doubt on this point would be-a doubt about 
his intention and would have to be resolved in his 


favour.’ But, prima facie,a man’s intention must be 


inferred from what he does and to give an instance “ if 


aman. stabs’ another man in the middle of the body 
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with a knife, which goes in 2} inches deep he must 
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certainly be held to intend to cause injury sufficient in Tse. Kine. 
the ordinary course of nature to cause death.” (In AuNe Nyun. 


saying these words the defence of accident had already 
been considered.) [King-Emperor v. E Pe (1).] 

But there are cases in which death is caused and the 
intention which can safely be imputed to the offender 
is less grave. The degree of guilt depends upon inten- 
tion and the intention to.be inferred in any given case 
must be gathered from the facts proved therein. . For 
example where a person strikes another over the head 
‘with astick and causes his death the intention to be 
inferred depends on the nature of the weapon and the 
_ number and force of the blows. Though the striking 
may be deliberate, and the consequences may be fatal, 


the intention may fall short of an intention to cause . 


injury which would be sufficient in the ordinary course 


of nature to cause death. If this be so it is plain that - 


the offender cannot be guilty of murder unless his act 
is done “with the intention of-causing such bodily 
injury as the offender knows to be likely to cause the 
death of the person to whom the harm is caused.’’« 
The learned Judge who asked that this reference 
should be.made has thrice referred to “ an act done with 
with the intention of causing such bodily injury as the 


ofiender knew to be likely to cause death” but these ~ 
words are nowhere to be found inthe Code. They are - 


quite different from the words in section 299, and 


with great respect I think they lead to a confusion - 


between the second part of that section which depends 
on intention apart from knowledge, and the third part 
which depends on knowledge apart from intention. 
They are also quite different from the words in 
section 300 where the. words “ likely to cause the death 





: (1) (1936) LL.R. 14 Ran, 716, 720. 
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of the person to whom the harny is caused” were 
deliberately inserted. Mies 
Sometimes an act is committed which would not in . 
am ordinary case inflict injury sufficient in the ordinary 
course of nattiré to’ causé death, but which the offender 
knows in the particular case is likely-to cause the death of 
the particular victim.. Proofof such knowledge throws 
light upow his intention. Illustration: (5) to section 300 
makes this clear. It contrasts two:cases: In the. first, 


‘thé offender knows that:a particular pérson: is labouring 


under sucha diséase that.a blow is likely to cause. his 
death, ‘The offender strikes him with the intention: of 
causing bodily injury and brings about his’ death. 
Prima facie, he is guilty of murder. In:the' second case 


wwthe offénder does not know that the person’ whoni he is 
_ striking is labouring under any such disease: he: is not 


guilty of murder unless he intended to:causé such injury 
as in the ordinary course of nature would kill a person 
in a sousid. state of health. on 

Again it is prima facie murder, for instance, to push 
into a deep river with a rapid current 4 person known 


‘by his assailant to be incapable of swimming and there- 


by to cause his déath by drowning. The’ reason is that 
in’ail such cases a offender is presumed to intend the 
natural and probable consequences of his acts in! the 
light of all the facts of which he has knowledge. If the 
offender has special knowledge of some disability or 
illness on the part of the person attacked which makes 


» the death of that particular person likely to the know- 


ledge of the offender, then to cause his death will be 
murder. The same blow inflicted upon some other 


person might not be known. tobe likely to cause the 


- death of that other person ; but if it was inflicted with 


the intention of causing bodily injury and was in: fact 
likely to cause death though the offender did not know 


this, and: death ensued, the offerice would be culpable 
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homicide not amounting to murder. It would: fall 
under the second part of section 299 but would not fall 
under section 300 at. all. ' - 

Whoever causes. death by doirig an act with the 
intention of causing such bodily injury as is: likely to 
causé death commits culpable homicide. These are 
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the plain‘ words: of section 299 and! there need be no © 


proof of knowledge that thé bodily injury intended was 


likely to catse death. Thé question’ is one of fact ' 


and thay be subdivided: into: two parts (1) was bodily 
injury intendéd ; (2) was st#h bodily injury likely to 


ave in the affirmativé then the offender is guilty of 
culpable -homicidé, But it is clear that when one asks 


whether a' bodily injury is likely to:cause death, ‘that 


“injury riot as a special and’.abnormal consequence of 
some disability on the part of the victim, which was 
unknown to the offender. Thus a blow with the fist upon 
the Adam’s apple (or thyroid cartilage) is not ordinarily 
likely to cause death ; if fatal results ensue from it 
by reason of some abnormal condition of the cartilage 
unknown'to the offender his offence does not amount 


to culpable homicide ; for the intention to be ascribed . 


’ to him is no more than the natural and probable conse- 
- quences of his acts. 

Before deciding that a case of culpable homicide 
amounts to a prima facie case of murder there must be 
proof of intention sufficient to bring it under sectign 
300. Where the injury deliberately inflicted is more 
than merely “likely to cause death” but “ sufficient in 
the ordinary course of nature to cause death” the 
higher dégree of guilt is presumed. And in the second 
part of section 300 regard is paid to those cases in 
‘which proof of the offender’s special knowledge in 
relation to his victim must be held to impute the 
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intention that death should be the natural and probable 
consequence of his act. “ Knows” is a stronger word 
than “thinks”; many cases unhappily arise in which a 
person does not pause to think, much less does he 
know, what degree of harm he will effect by striking a 
blow or blows which ultimately prove fatal. Some of 
these cases rightly result in convictions for murder 
because of the savagery of the attack or because a lethal 
‘weapon has been used in a vital part and death was 
the natural and probable consequence. The injuries 
intended to be inflicted were sufficient in the ordinary 
course of nature to cause death. But there are other 


“cases which end fatally and in which death was not the 


natural and probable consequence because the injuries 
‘were not so severe, but were merely a likely consequence. 


‘These cases are expressly governed by the second part 
‘of section 299 ; they do not amount to murder but are 
none the less culpable homicide. “ a 


The learned Judge says that this will ‘‘ involve hold- 


‘ing that where death is caused by an act done with the 
intention of causing bodily injury which the offender 


did not know was likely to cause death the offence is 


‘culpable homicide.” The answer to this is that where 
the intention to cause bodily injury is proved and 
the second part of section 299 comes in it is not a 


question of the offender’s knowledge or ignorance at 


call. Where injuries (which are not likely to cause 


death) in an-unlikely event do terminate fafally the 


‘section does: not apply; the offender is not to be 


punished for an unlikely result. On the other hand he 
is not to be excused by the plea that though death was 
in fact likely and did take place he lacked the knowledge 


‘of its likelihood. Ii should be remarked again here 


that what must be proved is that the injury was likely 
to cause death not merely that it was likely to cause 
the death of a particular person suffering under ‘some 
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disability. Because if the latter fact alone is proved 
the question of knowledge on the offender's part 
becomes for the first time relevant: 
_ Next in considering the scope of section 304 care 
must be taken to avoid confusion of thought. First 
culpable homicide is defined in section 299, and then 
certain classes of culpable homicide are said to be 
prima facie murder, that is unless any of the miti gating 
circumstances set out in the exceptions to section 300 
apply. If they do apply the prima facie presumption 


that the offence is murder is removed and the offence. 


becomes culpable homicide not amounting to. murder. 
But there is another class of offences which amount 


to culpable homicide, namely those in which the. 


459 
rae 


Tap ¥ KING 


: shane “Nyon. 


ROBERTS, 
' OF 


presumption of murder is never raised at all because the. 


intention ascribed to the offender in | section 300 i is not 
apparent. 


When in section 304 ihe Seinen for culpable | 


. homicide not amounting to murder is prescribed, this 
offence is divided into two degrees of guilt. But these 
degrees of guilt do not depend upon whether the offence 
of culpable homicide amounted prima *facie to murder 


or not; they depend on totally different considerations. 


In other words confusion is reached if section 300 
is looked to when deciding under which part of section 
304 the offence of culpable homicide falls... The section 
to be regarded in this connection is section 299 which 


_ alone defines the separate offence of culpable aa 


not amounting to murder. 

- The graver kind of culpable homicide (punishable 
under the first part of section 304) includes cases where 
the act by which the death is caused-is done with. the 
intention of causing such bodily injury as is likely to 
cause death. This may include, as has been pointed 


out by way of example, a blow witha stick or, other 


weapon with the intention of causing such bodily injury 
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as was in fact likely to cause death though the offender 
whilst intending do inflict the bodily injury did not 
know it was likely to. cause death. | 

The less grave kind of culpable homicide exists 
where there was a criminal recklessness resulting from 
the knowledge that an act was likely to have fatal 
results without proof of intention to cause injury to any 
person, or where there is no proof of intention to cause 
such bodily injury as was in fact likely to cause death. 

In other words section 304 divides the offence of 


.culpable homicide into two degrees of guilt the graver 
-of which depends on the intention proved or to be 


inferred from all the circumstances, and the less serious 
of which does not depend on intention at all. But 


though the absence or presence of intention is- the 


criterion to be adopted i in deciding on which side of 
the line an offence under section 304. falls, that. is, 


whether on the graver or on the less serious side, there 


are cases in which there isan intention which makes the -- 
offence the graver offence of culpable homicide but 
which would yet fall short of the intention requisite 
to satisfy sectidn 300. Where no higher.intention can 
be imputed than to inflict an injury which is in 
fact likely to cause death, there is the graver degree of 


_ Zuilt in culpable homicide, but there are no elements 


which bring:the case under section 300 : Section 300 


* would only apply if it were possible to go a step 


further and say that the offender intended the injury to 


“be sufficient in the ordinary course of nature to cause 


death, or knew that in the special circumstances of the 


_ case not death merely but the death of the particular 


person to whom the harm was caused was likely. If he 
knew that, he had knowledge from which the intention 
to cause that person’s death could be inferred. 

pectfully agree with the observations of my 
er Mosely in his order of Reference. “The whole 





bro 
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weight of authority in India and Burma is in favour of 
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his view. He gives.a number of reasons in support of 7#* ne 
it which I need not recapitulate. But in deference to Aune @ Nyuy. 
my learned brother who was unable to agree with him Rowers, 


I desire to offer one or two observations on the cases he 
has cited. 

In Abor Ahmed’ s case (1) the paragraph quoted 
from my judgment (at page 391) ends “murder if he 
intended that the injury should be suffrcient in the 
ordinary course of nature to cause death, or knew that it 
was likely to cause death to that person.” That wasa 
reference to section 300 as appears from the words “ 
that person.” : the knowledge is knowledge that some 
act ordinarily insufficient to cause death is likely to do 
so in a particular case ; and if the fact is done with that 
knowledge the intention to’ be inferred carries with it 


the guilt of murder. ‘ 
In the Queen v. Gora Chand Gopee wee others (2) 


- Sir Barnes Peacock C.J. was discussing degrees of 
guilt in cases where a vehicle was furiously driven 


with fatal results ; such cases are cases to which the 
last heads of sections 299 and 300 apply. 

In the first instance of furious driving given by the 
learned Chief Justice the case would fall under section 
304 part 2 there being no intention proved but a 
mere knowledge that the death of someone was likely. 
In the second case given it would be prima facie 
murder, but, as is pointed out “in an ordinary case of 
furious driving the facts would scarcely warrant such a 
finding.’ Then he says “ The first part of section 304 
would not apply tothe case. That applies only to cases 
which would be murder if not falling within one of the 
exceptions in section 300.” And all that appears to me 
to have been meant is that furious driving cases, or 


(1) [1937] Ran. 384. {2) (4866) 5 W.R. (Cr.):45, 38° 
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those coming under the last part of section 299, are 
either cases.under section 304 part 2, or else they fall 
prima facie under section 300. In that class of case 
recourse cannot be had directly to the first. part of 
section 304 unless it is a‘primafacie case of murder 
to which some exception applies. But it appears to 
me to lead to a fallacy to take those words right out 
of the context of cases of furious driving and the like, 
and to apply them to cases falling under the earlier 
parts of sections 299 and 300. Some cases of culpable 
homicide not amounting to murder are cases to which 
the first part of section 304 has direct es as 
I have endeavoured to show. , 

With regard to the Empress of fei v. Ida Beg (1) 
the offender was convicted first under section 304A but 
his conviction was quashed and a conviction recorded 
under section 325. Thé attempt to summarize, in the 
brief sentence quoted in the order of: Teference, the 
distinction between cases under section 299 and under 
section 300 was obiter. The Code nowhere says that an 


_ act done with the intention to inflict bodilyi injury likely 


to cause death is prima facié murdér.: On the contrary 
section 299 expressly describes it as.culpable homicide 
and section 300 does not deal with it at all. aoe 

In Po Sein v..King-Emperor (2), Fox J. held that 
the blows.caused severe bodily injuries sufficient in the 
ordinary course of nature to cause death. The convic- 
tion for murder. was rightly affirmed on this footing 
under the third part of section 300. The learned Chief 
Judge said the case fell under the second part. of 
section 300 but remarked that every man was presumed 
to know and intend the natural consequences of his 
acts. He added “In the Queen v. Sheikh Chooilye (3) 


— 


1) (1881) 3 All. 776, : (2) 1 L.B.R. 233. 
(3) -(1865) 4 W.R.-(Cr.) 35. 
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it was held by two learned Judges a third dissenting that 
a man who struck another a blow on the head while he 
was asleep fracturing his skull and causing death was 
guilty of murder; as it must be presumed that the 
accused had a knowledge that the act was likely to 
cause death ; and as the act was clearly done with the 
intention of causing such bodily injury as was sufficient 
in the ordinary course of nature to cause death.” 
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I cannot think that this quotation would be relevant 


unless the third part of section 300 clearly applied. 
For all, these reasons I am of opinion that the answer 
_ to the reference should be in the affirmative. 


Mya Bu, J.—I agree that the question propounded 
-should be answered in the affirmative. 

Since the judgment of jny Lord the Chief Justice 
has dealt: withthe various points under discussion 


exhaustively, I desire to add a few remarks i to 


explain my own points of view. 

_ The question .propounded in effect is shether a 
person causing death by doing an act with the intention 
of causing such bodily injury as is likely to cause death 
commits the offence of murder if none of the Exceptions 
set out in section 300 applies to the case, or whether 
the offence is one of some other kind of offences 
affecting the human body. Of such offences the only 
ore which is relevant to the matter before us is that of 
voluntarily causing grievous hurt punishable either 
under section 325 or section 326 of the. Penal Code. 
Either of these offences, however, must be ruled out 
because death having resulted from the injury inflicted 
with the intention of causing: such bodily injury as is 
likely to cause death, the case answers the ingredients 
of the offence defined by section 299 for whick punish- 
ment is prescribed by section 304, Part I. gi death 


was not caused by the act- done with the int&htion Of ~ 
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causing such bodily injury as is likely to cause death 
but the injury:caused endangered the victim’s life, then 
the offence would be one of voluntarily causing 
grievous hurt. 

As the question propounded postulates that death 
has been caused by the act.of the accused and the act 
was done with the intention of causing such bodily 
injury as is likely to cause death, the scope of the 
enquiry is narrowed down to whether the offence 
committed by the accused is culpable homicide punish- 
able under section 304, Part I, or murder punishable 
under section 302, in the giawncs of circumstances 
bringing the case within any of the’ Exceptions 
mentioned in section 300. Comparing the definitions 
of culpable homicide and of murder in section 300, it 
is plain that where death is caused by an act done with 
the intention of causing death it is murder. This 
further narrows the scope of the enquiry down to 


whether the fatal’act done with the intention of causing. - 
such bodily injury “as is likely to cause death is the . - 


same.as or different from the act.done as mentioned in 
the second and third clauses of section 300. I think it 
can safely be said that the Legislature never intended 
that the intention of causing such bodily injury as. is 
likely to cause death was the same as the intentions 
mentioned inthe second and third clauses respectively 
of section 300, for if they were meant to be identical 
there is no reason why a uniform description of inten- 
tioff’is not adopted in those.clauses as in the first clause 
of section 300, which speaks of the intention of causing 
death, the first of the descriptions of intention mentioned 
in section 299, 
_.The overwhelming judicial opinion has been to the 
effect that an injury likely to cause death may or may 


not tall within the descriptions mentioned .in the second 





ird clauses of section 300. ‘To bring it within 
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section 300 the injury must be such that the offender TH® Kine 
knows to be likely to cause the death of thes ‘particular AuNG “Nyon, 
person to whom the harm is caused, while to bring it Mya Bu,J. 


within the description mentioned in the third clause of 
section 300 the intended injury must be an injury 
sufficient in the ordinary course of nature to cause 
death. If the intention be merely to cause bodily injury 
as is likely to cause the death of an ordinary person but 
not an injury which the offender knows to be likely to 
- cause the death of the particular person to whom the 
harm is caused, or if it is not intended to be an injury 
sufficient in the ordinary course of nature to cause 
death, then the offence is only culpable homicide. To 
amount to murder the act must have been done with 
the intention of causing bodily injury which the offender 
knows. to be likely to cause the death of the person 
‘to whom the harm is caused, or it must have been 
_ done with the intention of causing bodily injury which 
was intended to be sufficient in the ordinary course of 


nature to cause death, that is, to cause the death of an_ 


ordinary human being in the ordinary course of nature. 
Thus the second clause of section 300 is not applicable 
to ail cases of intentional infliction of’ injury but only 
to cases of intentional infliction of injury with a 
particular knowledge. i 

Both intention and knowledge are questions of fact. 
As they deal with certain mental conditions they. are 
often incapable of proof by direct evidence and recourse 
-must be had to some rule of natural presumption which 
the Courts are entitled to draw. In drawing the 
presumption the Court must have regard to the common 
course of natural events (section 114, Evidence Act). 


Thus there is an accepted doctrine that aman of mature _ 


understanding is presumed to intend the natural and 


probable consequences of his acts. This doetrine itself * 
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is based upon the presumption that a person of mature 
understanding knows the natural and probable conse- 
quences ofthis acts. Therefore, if a person does an act 
knowing what its natural and probable ‘consequences 
will be, then he is presumed to have intended by that 
act to give rise to such consequences... The intention 
spoken of in the second clause of section 299 is such 
intention ; but the knowledge mentioned in the second 
clause of section 300 is not knowledge of the natural | 
and probable consequences to an ordinary human being 
but knowledge of the natural and probable conse- 
quences to the particular person to whom the harm is’ 
caused. In proving this knowledge it may. be, and in 
most. cases it is, necessary to have recourse to the 
natural presumption that a man is presumed to know 
the natural and probable consequences of his acts, and 
in such cases the practical question that arises is 
whether on account of certain peculiarity known to the 
accused, as a fact in the person to whom the harm 1s . 
caused, the presumption as to knowledge can properly 
be drawn or not having regard to the common course 
of natural events. If the answer be in the affirmative 
the offence is murder: if the answer be in the 
negative, or there is any reasonable doubt that the 
presumption can be drawn, the offence may be culpable 


homicide if the injury intended was likely to cause the 
death of an ordinary human being without being 


especially likely to cause the death of the person to 
whom the harm is caused, or it may not amount to 
culpable homicide if the accused cannot be presumed 
to have intended to cause an injury likely to cause 
death. In the last mentioned class of cases the offence 
may be one of the lesser offences affecting the human 
body determined according to whether the accused 
intended te cause hurt or grievous hurt or knew his. 


_ act to be likely to cause hurt or grievous hurt. Whére 
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intentional infliction of injury is not shown to have — 1939 
been done with the intention of causing death or with ‘uz kine 
the intention of causing bodily injury as the offender aune Nyon. 
knows to be likely to cause the death of the person to yy; pb, 3, 
whom the harm is caused, the offence of murder will 

be made out only by showing that the act was done 

with the intention of causing bodily injury which is 

sufficient in the ordinary course of nature to cause 

death. - This class of intention can be distinguished 

from the intention of causing bodily injury merely 

' likely to cause death, by judging the degree of proba- 

bility of death ensuing from the injury. Injury 

inflicted with the intention of causing bodily injury © 

which is sufficient in the ordinary course of nature to 

cause death possesses a much higher degree of proba- 

bility of death ensuing from the injury than that 

inflicted with the intention of causing bodily injury 

which is merely likely to cause death. 


DuNKLEY, J.—I agree with my Lord the Chief 
Justice and do not wish to add anything to his 
"judgment. , 
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Seunien’ s contact —Petice'time agreement for a coninterctal voyage—Outbreak 

of War—Refusal fo ‘go to s0a—Burnia Merchant: Shipping Act,s. 100, 
cl, ii—- Risks of a commercial voyage— Risks of War—Implied promise 
under agreement— Basis of coutract:Frustralion—Contract Act; ssi-9, 56, 


Wiiere seamen have etitered ixito an agréénient with: aiShipping) Coinpany 


“in peace time'to. go to sea on commercial voyages within a specified:area during | 
' a certain period and war breaks out over a portion of the area involving risk 


of lifé dnd'libérty Of the crew, they haved reasonable catise'to'véfuse'to’ god dn a. 
voyage over that portion and are not thereby committing: any offence under 
s. 100 (ii) of the Burma Merchant Shipping Act. 


The natural risks of a commercial voyage do not include the sled ‘wihich 


. avisé in a state of war. In embarking of a! vessél upon‘a commer cial’ voyage ; 


one does not include among the risks of the voyage capture. or’ destruction of 
men and ships by the enemy or destruction by mines: The agreement ds 
ue to exist. 
along the routes which the ships would take ‘in their commercia f yagés and 
when that state of things ceases to’exist,.the contract i is’ ‘déemedito be-atan énd. 
F. A. Tamplin Steamship Co., Lid, v. Anglo-Mexican Petroleum Products Co., 
Lid., (1916) 2.A.C. 397; Hartley v. Ponsonby, 26 LJ: “1342 Krell v, Henry, . 
(1903) 2 K.B.D. 740; Liston v. Owners of Steamship Carpathian, (1915) 









-2K.B.D. 42; Palace Shipping Co., Ltd.v. Caine, (1907) A.C. 386; Robson.v. 


Sykes, 54 T.L.R. 727, referred to. 


The doctrine of frustration as applied in England is applicable in Burrha 
under the Contract Act. 


Goculdas v. Narswu, 1.L,.R.13 Bom. 630; Gouri Sankar v. Moitra, 26 C.W.N, 
573 ; Panakkatan Sankaran v.The District. Board of Malabar, (4933) Mad. 
W.N. 1281, referred to. 


Karl Eltlinger v, Chagandas & Co., LL.R, 40 ‘Bom, 301, distinguished. 


weet 


Rauf for the appellants. 


Lambert (Government Advocate) for the Crown. 





* Criminal Appeal No. 1052 of 1939 from the order of the Western 
Subdivisional Magistrate of Rangoon in Summary Triai No. 738 of 1939, 
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MaAckney, J.—The 47 appellants are seanién who on 
the 5th July 1939 entered into an agrc¢ement to sail on 
the M.V. ‘ Staffordshire ”’ fora period of twelve months 
on a voyage from Caléutta to any other ports or places 
_ within the limits of 60 degrees’ North arid 50 degrees 
South Latitude trading’ to atid fro as the nature’ of the 


Service or employmient may require, and firially to — 


be discharged at Caicutta. It seems that the ship 
réachéed England’ théreafter aiid must’ have left Engiand 
shortiy before the outbreak of hostilities with Germaiiy. 
The ship arrived at Rangoon on the 17th of October 
1939: Six days later, thé appellants and other 
members of the. Indian crew of the ship interviewed. 
the Master and demanded double pay and: compensa- 
tion for their families im case of their death on 


- account of War injuries. The Master after consulta- 
tion with the: Shipping Master..of the owners offered 


the following terms to the appellants :—their pay to be 


increased by 25 per cent from the 1st of October 1939 - 


*- and compensation — and widow pension and children’s 
allowances ‘to be paid in accordance with the British 


“Board of Frade’s circular dated the 7th of September - 


1939. 


The first ‘eich of this circular reads as 
follows : 


“MERCHANT SHIPPING AND SEAMEN. 
COMPENSATION IN. RESPECT OF War INJURIES. 


The Minister of Pensions has been empowered by the Pensions 
(Navy, Army, Air Force and Mercantile Marine) Act, 1939, which 
came into force on the 3rd September 1939, to consider :— 
(a) claims in respect of disablement or death directly attributable 
to war injuries sustained by officers and members of the crews of 
British ships including fishing boats or to detention caused by 
reason of such service in British ships, and (6) the payment of 
allowances to mariners so'detained or to their dependants.” 
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The “ Staffordshire”? isa British ship. Its port of 
registry is Liverpool, England. The terms offered did 


“not seem satisfactory to the appellants and they 


declined to go to sea on those terms. In consequence 
of this refusal to go to sea they were prosecuted before 
the Western Subdivisional Magistrate of Rangoon 
under section 100 clause ii of the Merchant Satp ping 
Act. 

The relevant portion of this section reads: as 


follows : 


“Ifa seaman lawfully engaged commits any of the following 


. offences he shall, notwithstanding anything in the Code of 


Criminal Procedure, 1898, be liable to be tried ina summary 
manner and to be punished as follows : 

(ii) if he neglects or refuses without reasonable cause to 
join his ship or to proceed to sea in his ship, he shall, 
if the offence does. not amount to desertion or is not 
treated as such by the master, be guilty of the offence : 
of absence without leave and be liable to forfeit — 
out of his wages asum not exceeding two days’ -pay. 

‘and in addition for every twenty-four’ hours of 
absence either a. sum not exceeding six days’ pay, or 
any expenses properly incurred in hiring a substitute, © 
and also he shall be liable to imprisonment for a_ 
term which may extend to ten weeks,” 


The appellants stated to the Court-that they wanted 
double pay and that in case of their death they wanted 
compensation for their families. They desired that an- 
agreement in those terms should be signed by the 


~ Shipping Master and also by the Captain. They have 


not agreed to the terms which were offered to them. 
The Magistrate held that although with the out- 
break of war there was a change in the conditions of their 
service, it was not such a change as would take away 
the lawfulness of their employment for service on. the 


ship. The terms given by the Captain appeared to the © 
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Magistrate to be quite reasonable and in view of. the 
concessions offered by the Captain, he did -not think 
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that the appellants had a reasonable. cause io refuse tos. 


go to sea. The Magistrate thought: that their. case 
would have been different if they had refused to go to 
sea because they were afraid to enter the war zone. 
As this was a case. in which the. object of the accused 
was to fish in troubled waters and obtain higher wages 
for themselves he was of the opinion that they had 
infringed section 100 of the Act. 
Allthe persons convicted have now: appealed to 
this Court... 
It is contaieled that the: bontrant sehiich the 
~ appellants had signed on the 5th of July 1939 was now 
no longer valid owing-to the change. in the conditions 
of their service and the risks to be undergone by the 
‘appellants owing to .the declaration of war pao 


THE "Kina: 
—— 


MaCkKneEy,;.J. 


Germany and His Majesty’s. Government..- The © 


appellants, it is urged, had. signed articles for a 
commercial voyage and had undertaken only the natural 
risks of. such a. voyage. Under these -articles they 


could not be asked to undertake a voyage the 


- character of which had changed owing to the risks 

which had to be incurred by making the voyage. 
Their conviction.is supported by the learned 
‘ Government Advocate on the ground: that it was not by 
reason of the unforeseen risks to which they wou!d be 
subjected. that they had refused to undertake-a further 
voyage but because they had: seen the opportunity. of 
. extorting better terms for eens from the Master 
of. the ship. 


It appears plain. to me that if in fact the voyage: 


which they were asked to undertake was not such a | 
‘voyage as: was. contemplated by:their_ agreement, they 


must be deemed to. aes had reasonable cause to refuse 


to proceed to sea. 
a 
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I think it may be stated that this is the view which 
has: been taken by the English Courts in a long series 
of decisions. a ‘ 

The. learned Government Advocate has observed 
that the men had already sailed during the period of 
war, although they had the chance of announcing their 
determination not to proceed further under the ‘old 
conditions whenever they reached any one of the 
various ‘ports at which the ship called in her voyage 
from England to India. - It does not appear to.me that 
this is a ground for holding that they had” acquiesced in 
the: new. conditions.. After all once they- had left 


'England every’ day took them nearer to their own 


homes: but it became a different matter when they ~ 
were asked to return to the war zone. 

In Liston and others v. Owners of Steamship 
Carpathian (1) the plaintiffs. were engaged as seamen 
ona British ship on a commercial voyage from London’ 
to Port Arthur, Texas, and to a final port of destination. 
in the United Kingdom. Upon arrival at Port Arthur 
she discharged her outward cargo and took on-board a 
cargo of black oil. News having arrived that a state of 
war existed between Germany and England and that 


‘ the Karlsruhe, a German cruiser, was in the vicinity of 


Port Arthur, the plaintiffs refused ‘to proceed. to sea. 
and to complete the voyage, on account of the extra 
risk due to the outbreak of war which.they would incur, 


unless they received extra remuneration. The master, 


in order to obtain their services, agreed to pay them 
extra. It was held that the risks of war not being 
contemplated by the seamen when they. made the 
bargain for the commercial voyage, and the risk of 
capture and of danger from mines on the voyage home 
being. risks which might reasonably. be taken into — 


ee a ae OE Re m 


(1) (1915) 2 K.B.D. 42. 
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consideration, _the plaintiffs were discharged from their 
obligation to ‘proceed on the voyage, and the (new) 
contract was binding on the owners. Lord ae 
observed : 


Peak je quite clear that it was not in the penpennh tae of the 


parties when they made this bargain that war would be declared. 


between the country of the ship and another Power, both being 
maritime Powers and both having vessels of war which might or 
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might- not overrun the very portion of the sea through which: this ‘ 


vessel was to pass: The test is whether there were-war risks 
which in the reasonable contemplation of the parties might. involve 
capture at sea. ,In embarking on a vessel upon a commercial 
voyage one does not include among the risks of the voyage capture 
by an'enemy : the question is whether their conduct in seeking to 
be discharged from their contract was reasonable. I think 
they might reasonably take into consideration the risk of the 
-. ship being captured by the. enemy. They also might reasonably 
consider. the risks from mines run throughout the voyage, and 
moreover there would be the risks attached * *-* * in the 
progress up the Channel of other units of the German Fleet.” 


Lord: .Coleridge was of the opinion that the crew were 


justified in remaining on shore at Texas and refusing to. 


proceed on the voyage, and, that being so,. ney were 
discharged from their obligation to sail. 


In Palace .Shipping Company, Limited ane 


Caine and others (1), it was heid that the seamen 
having -entered into an agreement for a peaceful 
commercial voyage, were justified in refusing to go to. 
Japan. Lord Macnaghten observed : 


“A voyage to Sasebo,a naval base belonging to one of the 
two belligerents, would necessarily involve risks to life and 
property: different from and in excess of those incident to the 
employment. of seamen engaged in peaceful commerce.” 


I think that in the present case one must’be careful » 


to avoid being influenced by the fact that it is common 





(1) -(1907) A.C. 386, 393, 
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knowledge that the ‘“ Staffordshire ” is a:ship belonging 
to, Messrs. Bibby: Brothers & Company of Liverpool 
and: that.as a-rule she regularly sails. between England 
and Burma. “No doubt the appellants when. they 
signed the articles of agreement may have thought that 
the ship’ would sail as ordinarily. Ships of this line’ sail. 

That, however, does not alter the fact.that if the owners 


-of the ship had decided that the ship should sail to. 


other..ports in other parts of: the world within the: 


degrees ‘of latitude specified in the — agreement, the 


im appellarits \ would have been bound under the clauses of 


‘the agreement. to sail. with her. The. owners peed not 


order the ship to sail to England, and if they.choose to 
do: so: knowing that such a voyage now entails risks 
which were’ not pase a eaes at Lae time the agreenient 
Sritinary commercial voyage, i appears to me that they 
cannot lawfully require. the seamen nto sail in ‘the ship 


on such a voyage. 
As is stated in the eet the ship i in piel: i 


the men were to serve, was. “trading to and fro.” In. 


order to carry out this purpose. it was not necessary for 
the ship to go to any particular place, When it was 
decided that the ship should proceed to England after 
war had been’ declared’ with Germany—which at - 


the time the appellants declined to sail with the ship 


had already shown herself to be an. entirely ruthless 
enemy, sinking merchantmen without warning and 
without consideration for life—then the voyage became 


a somewhat hazardous enterprise partaking of the risks “ 


of war, and ceased to be an onminary commercial 
i Sa ; 
-‘It-may be that actually owing to the efficiency of 
His Majesty’s Navy the actual risks are. small.' Never- - 
theless.it cannot be denied that-they. exist—as is patent. 


from the terms of the Board of Trade circular to which 
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I have already. ‘referred; for if the risks were not 
appreciable it is extremely unlikely that His Majesty's _ 
Government would offer such ap aaaer as is ‘here. 
offered. 


eae of agreement were signed it must have been 
known ‘that there was the risk of war breaking. out 
between England and Germany... That may be so, but 
this i is no proof that the men agreed to sail under_the 
same conditiovis supposing war actually did break out. 
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It has been sunicested! that in July 1939 when fis Mackney, J. 


It appears to. me that this agreement was entered into 


on the footirig : that a state-of peace would ‘continue to. 
_exist- along the route which the ship ‘should ‘take. . 
in her voyages. As was observed by Earl Lor eburn-in » 
F, A. Tamplin St eamship Company, Limited and Anglo- 


Mexican Petroleum Products, Company,. Limited (3) 3. 


“ When a lawful contract has been made and, there is no 
default, a Court of law.has no power to discharge either. party 
from the performance of it unless either the rights of some one 
else or some Act of Parliament give the necessary jurisdiction. 
But a Court can‘ and ought to examine the contract and the 
circumstances in which it was made, not of ccurse to vary, but 
only to explain it, in order to see whether or not from the nature 
of it the parties must have made their bargain on the footing that 
a particular.thing or state of things would continue to exist. And 
if they must have done so, thenaterm to that effect will be 


implied, though it be not expressed in the contract. In applying © 


this rule it is manifest that such aterm can rarely be implied 
except where the discontinuance is such as to upset altogether 
the purpose of the contract.” . | : 
Where circumstances have altered ecke it cannot 
be supposed that the parties as reasonable men intended 
the contract to be binding on them under such altered 
conditions. 

In. Hartley v. Ponsonby (2), a ship, being on a 
voyage from Liverpool to Australia arid back, when in 





(1) (1916) 2 A.C. 397,403. - (2) 26 L.J. 322, 325.. 
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: port. oe ‘Reisivalls, hee so ead headed that it was 


dangerous to life'to proceed with only the reduced 
crew ;. the’ captain promised ‘the remaining seamen an 
additional ‘sum if they would’ assist in taking the ship 
to her. next port. It was held that the seamen. were 
not bound to proceed on the.. voyage as it involved risk _ 
of Jife, and the promise was binding on the captain. 


Lord. Campbell C.J. observed : 


wh consider that the ship was so short-handed at Port Phillip, 
that’ it would have been dangerous to life to: proceed on the 
voyage. to Bombay with such a crew ; that is, so dangerous to life 
that ‘the plaintiff and the other seamen were not bound to 
re- embark under their articles.” 


_ Of course, there is 4 question of degree and it has 


to be considered in each case whether the -risk is so _ 
great-as ‘to render it unreasonablé to ee une seamen 
tof proceed, 

itt the present case I consider. that the fact: that 
His Majesty’s Government offers special compensation 


-for war injuries sustained by seamen, is a sufficient 


indication that the degree of risk involved in sailing to 
England is sufficiently high to make it unreasonable to 
require the seamen to sail when they are under the 
terms of articles: signed for commercial voyages to be 
carried out in times of peace.. 

It appears that the Shipping Master must have. 
thought that the men were entitled to better terms on 
account of the risks, unforeseen -at the time of the 
agreement, to which they would be subjected. 

. Robson and others v. Sykes (1) is a recent case under 


-section 225 of the Merchant Shipping Act, 1894. 


Certain seamen were lawfully engaged under articles 
entered into in November, 1936, for a foreign-going 
voyage to any ports or places between latitude 75 degrees 


(1). 54 PLR. 727.-° 
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North and _ latitude 60 degrees South. At that ¢ fine: 
civil war was in progress in Spain. After visiting several 


other ports the ship was ordered to proceed to Hopewell 


and load.a cargo of nitrate for Seville, a naval: {base -of | 
the Spanish insurgents. The seamen in question refused ° 
to proceed, and were discharged at Boston... On 


summonses for combining to impede the navigation ofthe | 


veseel, itwas held, that seamen, prima facie, undertook 
to serve on an ordinary cemimreretal voyage, and the 
- question. whether a particular voyage was within that 
description was one of fact. There were ample facts in 
the present case to justify the men’s refusal. The 
Lord Chief Justice observed that it was true that the 
geographical limits mentioned in the articles included 


Spain, but in the conditions which then subsisted, | 


“when the crew were asked to take a cargo of nitrate to 


Spain, it was open to them to indicate that it was - 


something outside the bargain into which i had - 
entered. 
It has been urged on behalf of. the Crown that in 
Burma we are bound by the provisions of the Contract 
Act... This, no doubt, is true but the Contract Act 
also provides for “implied” promises. Section 9 for 
instance states : 
“In so far as the proposal or acceptance of any promise is 
made in words, the promise is said to be express. In so far :assuch 
proposal or acceptance is made otherwise than in words,.the 
promise.is said to be implied.’ i 
I take“the view that in the agreement before us the 
promise, that the voyages contemplated would be 
ordinary commercial voyages over routes where peace- 
ful conditions reign, is implied. 


In Goculdas Madhavji, Plaintifi \ v. Narsu Yenkuji, 


Defendant (1), where the defendant agreed to pay the 


(1) (1889) I.L.R..13 Bom, 630. 
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plaintiff “rent” fora piece of hilly ground at the rate of 
Rs. 329 per month for one year during which time 
the defendant was to be allowed to blast stones and 


carry on the work of quarrying, it was held that in the 


nature of the contract.it must be taken to have been the 
intention of the parties that the monthly rent should 
only be payabie so long as quarrying was permitted by 
the authorities, and that there was no unconditional 


_ contract to pay rent in all events. 


_-In. Gouri Sankar’ Agarwalia, Plaintiff v. 
A. P. Moitra, Defendant (1), the defendant contracted 


, to supply plaintiffs with certain goods. The contract _ 


was made on 21st January 1914 and the goods were 
shipped in part in July 1914 ina German ship. This 


_ ship was captured by the British. and condemned as 


prize. The cargo arrived in Calcuttain June 1916. 


--The. defendant did not inform the plaintiff of the . 


arrival of the cases in June 1916 and he sold the goods 
to other dealers at a profit to himself. The plaintiff 
in July 14917 tendered the contract price to the 
defendant and brought the present suit for non-delivery 
of the goods, It was held, that having regard to the 
fact of the transhipment, the plaintiff was not entitled 
to the delivery of the goods on their arrival in June 
1916 in the same manner as if there had been no 
interruption. It was pointed out that section 56 of the 
Contract Act only applies to physical impossibility and 
would not cover every case of frustration. The Chief 
Justice observed that section 9 of the Act, recognizes 
that promises may be implied, also that section 20 of 
the Act deals with the case of a common mistake at the 
time of the transaction “ as to a matter of fact essential 
to the agreement.” “Perhaps”, it was observed, “a 
general principle of frustration depending on ccnstruc- 


(1) 26- Cal. WN. 573. 
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tion might be so stated as:'to cover that.” It was not 
considered that the English cases had no bearing on 
this point. 

In Punakkatan Sankaran v. The Disirict Board of 
Malabar and another (1), it appears to have been 
thought that the doctrine of frustration as it applied in 
England was applicable also in India, although in the 
present case the defendant could not rely on it. 

Of course, it was not impossible for the men to 
proceed in the ship to England but it was impossible 
for the voyage to be undertaken in those conditions ‘in 
which ordinary commercial voyages are undertaken. __. 

‘ In’ Krell v. Henry (2), where the defendant agreed 
to hire from the plaintiff.a flat for two days on which it 
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had been announced that the coronation processions | 


would take place and pass along the road in which'the. 


flat was, although the contract contained no express 
reference to the coronation processions, it was held, 
when the defendant declined to pay the balance of the 
agreed rent, as the processions did not take place on 
the days originally fixed, that the taking place of the 
processions on the days originally fixed along the 
proclaimed route was regarded by both contracting 
parties as the foundation of the contract; that the 
words imposing on the defendant the obligation to 
accept and pay forthe use of the flat for the days 
named, though general and unconditional, were not 


used with reference to.the possibility of the particular . 


contingency which afterwards happened, and 
consequently that thc plaintiff was not entitled to 
recover the balance of the rent fixed by the contract. 
Vaughan Williams L.J. observed : 


“ft think that you first have to asce: tain, not necessarily from 
_ the terms of the contract, but, if bk sia from necessary 


* (1) (1933) Mad.W.N, 1281. (2) (1903) 2 K.B. D. 740. 
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inferences, drawn-from sur’ roundiig edicarnstenres ‘recognized by 
both contracting rerties, what is the substance of” the contract, 
and then to ask the question whether that substantial contract © 
needs: for its foundation the assumption of ‘the existence of a 
particular state of things. If it does, this will limit ‘the operation 
of the general words, and in such case, ifthe contract becomes 
impossible of performance by reason of the non-existence of the 
state of things assumed by both contracting parties as’ the founda- 
tion of the contract, there will be no breach of the, contract thus 
limited.’ te : 


In Karl Ettlinger (Plaintiff) v. Chagandas & Co. 
(Defendants) (1), section 56 of the Contract Act was 
applied with great strictness and it was held, that the 
performance of the contract did not become impossible 
within the meaning of section 56 of the Indian 
Contract Act, merely because freights from Bombay to 
Antwerp were not procurable from a comniercial ‘point 
of view, when the defendants repudiated the contract, 
and that no implied condition could be read into the 
contract that it was agreed by the parties that normal 
freight conditions should continue. Apparently in 
their case it was held that it was still possible to obtain 
freight although difficult. In cur present case, how- . 
ever, we have to deal with an entirely different set of 


conditions, 


I am of the opinion, therefore, that the ‘appellants 
did not neglect or refuse without reasonable cause to 
join their ship or to proceed to sea in their ship and 
they should not have been convicted under section 100 
clause ii of the Merchant Shipping Act. 

This appeal is, therefore, allowed and the sentence 
of the Western Subdivisional Magistrate, Rangoon, is 
set aside and the appellants are acquitted. 


(1) (1915) LL.R. 40: Bom. 301. 
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Before Mr, Justice Mya Bu, and Mr, Justice Howey, 


“HOAK SAING v. MAUNG E HLA AND eriea® 


Evidence—E oe in School resister —Schoxt not a Government School —Entry 
in public register by public servant—Entry in discharge of professional 
duty—Corroboraiive statements—Probative value of School. entries as to 
age—Plea of minority— Burden of proof — Evidence Act, ss. 32 (2), 35, 157. 

An enlry in the register made by an employee of a school which is not a 

“Government School” is not one made ina public or official register by a 

public servani in the- discharge of his official duty and does not come.within 

the purview of 's. 35 -of the Evidence Act. Itstands on the same footing as an 
entry made in books kept in the discharge of daiiae duty, or statements 

admissible in corroboration: 4 

An entry as to the age of a pupil in a school register has but little probative 
valye asarule. — 

Mirza Mohammad v. Safdar Mirka,1. L.R. 14 Lah. 473, referred to. 

‘The burden of proving minority ison the person who avers it in td to 
scape a contractual obligation. 

Raja of Deo v. Abdullah, 45 LA. 97, referred to. 


Ba Han for the appellant. 
Hay for the respondents. 


'MosELy, J.—This is an appeal by one defendant 
(the second -defendant, Hoak Saing), against” a 
mortgage decree passed against him, his elder brother, 
Hoak Hlaing, and two sisters, Ma Kyin Kyo and 
Ma Kyin Hmi. © 

The suit was contested in the iewer Court by the 
appellant on the ground of minority at the time of 
execution of the mortgage of the property in question, 
a mill. This mill had belonged to the appellant’s 
‘father who, died in 1934, leaving a widow, and the four 
children’ were the ee: heirs and co-owners of this 
mill. 

The trial Court found that the appellant Hoak Saing 
had been adinitted to the.benefits of the partnership ; 
that Hoak Saing was a minor at the time of the 


—_— 


* Civil First Appeal No--L0L-0f 1939 from-.the judgment. of the -Assistant 
District Court of Pegu in Civil Regular No. 1 of 1939. 
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execution of the mortgage,= January 13th 1937 ; that he 
_and his brothers.and sisters had taken -part in the 
working of the mill; that the mortgage had been 
contracted for the purposes of that business ; and that 
the minor ‘had not elected after Teaching majority to 
give notice that he had become or. had not become a. 
partite in the firm. +s 

This appeal may be. decided on the question of, 
minority. As.to this, | ‘the trial Court at the beginning 
of its judgment, before discussing the evidence, said 
that the evidence given by the plaintiff, Maung E Hla, 


‘and ‘his witnesses as to the age of the .appellant, 


Hoak Saing, was not satisfactory but appearéd to” be 
fabricated with a view to meeting Hoak Saing’s case. 
Subsequently the evidence on. this point was. not 


discussed at all, but the learned Judge relied on. 


evidence which was ultimately derived from the 
admission register of the Pegu National High School 
at which Hoak Saing had’ been since’ 1929, as the 
Judge thought . that there could be no presumption. 
tHat a wrong age” “had been given with any . pus 
motive. — 
It was sought to make the entry in the Register 
admissible under section 35 of the. Evidence Act. 7 

Phat provision of law reads as follows : 

“An entry in any public or other official book, register or 
record, stating a fact in issue or relevant fact, and made by a . 
public servant in the discharge of his official cuty, or by any 
other person in performance of a duty specially enjoined by the 
law of the country in which such book, register or record is 
kept, is itself a relevant fact.” 

As to the little probative value to be attached to 
such declarations of age of .school pupils see Mirza 
Mchammad Hassan alias” Wazir Mirza v. Safdar 


Mirza and others (1). 


(1) (1932) 1L.R. 14 Lah. 473, 477. 
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The evidence as to the. register was that of. the. 
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present master of the School. and the schol clerk ; Hoax Saino 


who gave. -evidence. for the plaintiff. The clerk, 


Maung Tun Hlaing (P.W. 14), spoke to a-nomination:. 
roll for the High School Final. Examination for 1933. 


{exhibit J), which contains many alterations ; but we 
are really dealing with the. admission regi ister, which 
gave his date of birth as 5th September, 1920. 

-. Maung Tun Hlaing. in “crossexamination _ by 
Hoak Saing said that Hoak Saing was brought by- his 


father to the school, and that thé daté of birth in the’ 
register is as was given by the father, but he did not: say 
_ that he was the person who. entered it, or that .he had 


any personal knowledgé or récollection of this ; and, 


‘indeed, it- would have been hard for him io have 


remembered any miore than that this sart of thing i is in 


the usual course. of events, unless, of course, he had 


been a friend or at-least an acquaintance of the family. 
The master, Mr: E. G. ‘Menon (P.W. es merely 
talked to exhibit J.. 

It has been. overlooked, I consider, that the Pegu 


: National High School is not a “ Government School”’,. 


and that any entry in its register made by an employee 


of the schook is not. one made in a public or official 


register by a “ public servant” in the discharge of his 


' official duty. For this purpose we may take the 
_ definition of “ public servant” given in section 21, sub- 


section 9 of the Penal Code, “ an officer in the service or 
pay of Government.” It has been ruled several times,— 
what really needs no authority,—that a ‘“ school master ” 
may be a “public servant.” I need only instance 


‘Latafat Husain v. Onkar Mal (1), and Maharaj 


Bhanudas Narayanboa Gozavti.v. Krishnabai, wife of 
Chintaman Maharudra’ "Deshpande and another (2). 


() x “ R (1935) Oudlr Al, ae 745 (1926) ILR. 50 pci 716, 
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Eat all these rulings do, and must, refer to the case of 


“ masters” in a Government or State School. 
Section 35 of the Evidence Act therefore does not 


cover entries in registers of this description, which 


stand on the same footing as any entry made in 
books kept in the discharge of professional duty 
[Section 32 (2)], or statements admissiblei in corroboration 
(Section 157). 


[Discussing the evidence his Lordship held that the 
appellant had not discharged the burden of pace as: to 


his age and concluded as follows :] 


Without laying any particular stress on the evidence 


~ for the:plaintiffs, it must at least be admitted that it was 


as credible as the evidence for the defendant-appellant, 
and, as I have said, the pipiens of proving minority was. 
on the defendant. 

For these reasons this appeal must. fail and. be 
dismissed with ad valorem costs. — . 


Mya’ Bu, er agree.’ The learned trial jadi 


‘appears to have overlooked the fact that the burden of 


proof as to the appellant’s minority lay on the 


appellant : Raja of Deo v. Abdullah and others (1). 


In the present case, as pointed out by my learned: 
brother, there is no prima facie evidence of the 
appellant’s minority and, therefore, it does not matter 
in the least whether the evidence adduced by the 


- plaintiffs on the point is sufficient to show that the 


appellant was a major at the time of the execution of 
the mortgage deed. 


(1) (1918) 45 L.A. 97, 101. 
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‘APPELLATE CIVIL. 
Before Mr. Justice Mya Bu, and Mr, Justice saa 


Mrs. MUNROE= 
. v. 
_D, J. RODRIGUES anpD OTHERs.* 


Executor de ‘son tort, suit against—Morigage by Auglo-Indian , Christian— 
Déath of.dettor—Administration suit by creditor—No administrator—Suit 
against “legal representatives ""—Cirvil Procedure Code, s. 2 (11)—Burma 
Succession Act, ss. 212, 503, 304. # : 

Where an Anglo-Indian Christian has died intestate, and no administrator 
of his estate has been appointed by the Court, a creditor of the deceased can 
file an administration suit against his legal representatives as defined ‘in 
s. 2 (11) of the Civil Procedure Code. S. 212 of the Burma Succession. ‘Act is 
qualified by s. 304 and has no application to such a suit.. A creditor is not 
secking to establish any right to the property of the deceased, but to ‘have his 
debt paid’ out of it; and if the debt is a secuved one, ‘he seeks his remedy of 
realizing . his secutity. < S. 304 of the Burmg Succession Act is‘a* special 
provision allowing suits by a creditor against an executor of his own mong to 
the extent of the assets which may have come te his hands, 

Ambler ¥, Lindsay; 11876) 3 Ch.D. 198; Amir Dulhin y. Baij Nath. Singh, 
LL.R. 21 Cal. 311; Coole v. Whittington, 16 Eq. Ca. 534; Framji Ghaswala 
v. Adarji, 1L.R.18 Bom. 337 ; Ratanbai v. Narayandas, 1.L.R. 51 Boim. 771 ; 
Shivaprasad v. P. Detee. 1L.R. 61 Cal. 711; Sri Rajah Parthsarathy v. 
Sri Rajah Venkatadri, 1.L.R. 43 Mad. 190 ; Pardes v. Arnold, 174 E.R. 577, 
referred to. 


oP. K. Basu for the appellant. 
J re for the Ist and 5th respondents. 


MOSELY, J—In the suit in the trial Court, the 
plaintiff-appellant, Mrs. D. Munroe, sued the first 
defendant-respondent, Dr. Rodrigues, and ~ twelve 
children of his by his deceased wife, Mrs. Rodrigues, 
who died on the 2nd July 1937. The suit was filed on 
the 22nd April 1999. The parties are Anglo- Indian 
Christians. 

The suit was by a creditor for the administration of 
the estate of Mrs. Rodrigues. The plaint recited that 
she owed the plaintiff over Ks. 10,000 due on promissory 








* Civil First Appeal No. 115 of 1939 from the judgment of the Assistant 
District Court of Hanthawaddy in Civil Regular No. 2 of 1939, 
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notes, some of which were secured by. ‘deposit of title- . 
deeds of certain property. It was.pleaded that the first 
defendant was in possession of all the property of the 
deceased, moveable and immovable, and was enjoying 
the rents and profits thereof, and .had obtained no 
letters of administration, thereby intermeddling with’ 
the estate. It-was said that he had not paid the plaintiff 


‘her debt nor had paid any other of the creditors.of the 


estate. It-was also said that the first defendant himself: 


‘owed the estate Rs. 20,000. It was. prayed that an 


account be taken of the property left by the deceased of 


‘the,rents.and profits and of the debts. due, and that the 


estate be administered under a decree of the Court and 
that the plaintiff be paid her due out of the property 
mortgaged to her and, if that was insufficient, out of the 
other properties of the estate. After this suit was filed,. 
on the 6th May 1939 the first defendant applied for 
Letters. 

In the first defendant’s wr Hen statement he pleaded 
that the suit was not maintainable because he had made’ 
this application for letters of administration.” He did 
not deny that he was in possession of all the property, 
and he admitted this in the application for appointment 
of a receiver (Miscellaneous Case No, 7 of 1939). 

Preliminary: issues were: framed on jurisdiction, 
court-fees and misjoinder of causes of action, which 
were decided in favour of the plaintiff. Another 
preliminary issue was whether the suit was maintainable 
as framed and Perec yt in view of the application for 
Letters, 

The learned Assistant Die fades held, very 
shortly,. that section’ 212, sub-section (Z), of the 
Succession: ‘Act was a bar to. j-th. eee ‘This section | 
reads, 


Si (2) No right toa any rpart. of the property "OF a person ‘who: has 
died intestate can‘ be established in any Ccurt of Justice, unless 
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letters of administration have first been granted by a Court of 
competent jurisdiction.” 
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The Court held that the plaintiff could sue only the B°PRS™**- 
legal representative of the deceased for administration M0s=LY,J- 


of the estate, and on this it referred to section 211, which 
merely says that an administrator, i.e., a person who has 
obtained letters of administration, is the legal represen- 
tative of the deceased ‘for all purposes and the property 
vests in him as such. 

Before letters of administration are granted there 
can, of course, be legal representatives of a deceased 
person. The term “legal representative” is defined 
in séction 2, sub-section (11), of the Civil Procedure 
Code,. widely reads as follows : 


ean ‘legal representative * ‘means a person who .in law 
represents the estate of a deceased person, and includes any 
person who intermeddles with the estate of the deceased and 
where a party sues or is sued in a representative character the 
person on whom the estate devolves on the death of the party so 
siting or: ‘sued. ad 


The learned Assistant District rane did not refer to 
any other relevant portion of the .Succession Act. 
Section 303 defines the term ‘executor of his own 
wrong”’, or as it is also called “ executor de son tort ;"’ 
it is as follows : 


* -“* A person who intermeddles with the estate of the deceased, 
or- does any other act which belongs to the office of executor, 
while there is no rightful executor cr administrator in existence, 
_ thereby makes himself an executor of his own wrong,” 


Section 304 must qualify. section. 212. The two. 


provisions of law must be read together. Section 304 is 

a special provision allowiriy suits by a creditor against 

an_executor of his own wrong to the extent of the assets 
34 3 
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| which may ] have come. e to his hands.. The section reads 


as follows : : 


“When a person has so acted as to become an executor of his 


-own wrong, he is answerable to. the rightful executor or, 
_administrator, or to any creditor or legatee of the deceased, to the 
“extent of the assets which may have come to his hands after 


deducting payments macle to the rightful executor or administrator, 
and payments made i in due course of administration.” 


Section 304 of the Sticcession Act of 1925 Nlews 
section 266 of the Succession Act of 1865,. but the 


section was-not incorporated in the old Probate and _ 
Administration Act, and that is: why rulings on the - 
‘point, which are mainly under the provisions of the 


Probate and Adminisiration Act, do not mention this 
section. | 
- Section 304 is in accordance with the trend. of 


decisions in England ‘since-at least 1842 [see Yardley 


v. Arnold (1)]. One. of the leading cases usually | 
quoted is Coote v. Whittington (2). On the point. that 


‘in English law .an action by a: creditor against an ~~ 


executor de son tort will lie to the extent of the specific 
assets he has received: see pages 542 and 545. At page 
547 we find it stated as settled law that a bill against an 
executor de son tort for general accounts will lie if all 
the assets of the estate are.in his hands. A later 
decision [Ambler v. Lindsay (3)] gives the reason : 


os ae you cannot sue a person as executor de son tort, 
then any person may enter upon and take possession of the 
property of a deceased, and he cannot be sued for doing so.” 


This last ruling was followed in an Indian case 
[Amir Dulhin v. Baij Nath Singh and others (4)]. This 
was a case under the Probate Act), but the peseinte 
was followed. | os : 


<4) (1842) 174 ER, ea oo (3) (1876) 3 ChD. oy 305. tes 
_» 42) (1873): 16. Eq. Ca, 534. °°” (4). (1894) ELAR, 21 Cal, 311, 317, 318, + 
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oe The English law on the subject is well discussed in 


Sti Rajah Parthsarathy Appa Rao Bahadur Varu Y., 
Sri Rajah Venkatadri Appa Rao and others (1). It was | 


said there that where an.executor de som tort takes 


‘possession ..of all the assets of the estate, a suit for a. 


general administration can be filed even without joining 
the legal representatives, and in cases where he takes 
possession of only a part of the assets, he can be made 
accountable for the part he actually took possession of 
without joining the legal representatives ; but where 
administration is sought for the entire estate .in cases 
. where the. executor de son fort has taken possession 
-of only a part, the legal representatives would also have 
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tox be added.. Another. ruling on the same point is _ 


' Shivaprasad Singh v. Pravagkumari. Debee (2), where 
the question is discussed at page 727 to the same effect 
vas in Sri Rajah Parthsarathy Appa Rao Bahadur Varu’s 
ease (1). See also Framji Dorabji Ghaswala v. Adarji 
Dorabji Ghaswala. (3).-and Ratanbai and others vy, 
Narayandas. Prayagdas and others (4). 
This -last case was also a suit by 2 mortgagee against 
‘an executor de son. tort, It was remarked there that 
-section 212 of the Succession Act has no application to 
a. suit.to recover a mortgage. debt or unsecured debt. 
‘Faweett'J. said : (p. 778) - ah ox 


_ “The section appears to me to be plainly limited toa suit i in 
‘-which a person seeks to establish a right to a part of the property 
of a deceased intestate. Such a suit would ordinarily be one to 
“recover a specific part of that property, or a suit to be paid a 
-certain amount as an heir, or a person otherwise entitled to 
succeed to part of the estate. To apply it to all suits where a 
creditor of the deceased intestate seeks .to recover his. debt from 
the legal representatives of that daeased would, in my opinion, be 
extending it bey ond its ae scope.” 





; {1) (1922) LLR. 46 Mad. 190, 205, (2) (1933) LLR. 61 Cai. Ti 
sees 206, 234,235. : - (3) (1893) LL.R. 18 Bom, 337, 340, 
Pos @ ‘G97 LL.R, 51 Bom. 771, - 
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‘I would feapecalle agree wil these eae: The 
section: hits suits to establish a right to a ‘part. of the: 


RopRicuzs, property of | an intestate person. It begins “ No right to- 


MosELy, J. 


any part . . . . can beestablished.” It does not. 
say “‘ No remedy against any part of the property etc.” 
An unsecured creditor of course is not seeking to: 
establish any right to the property of the deceased, but: 
merely to have his debt paid out of it, The holder of a 
mortgage securily, in my opinion, stands on the same: 
footing ; he is seeking to have his security declared and. 
to have his debt satisfied out of the proceeds of the: 
property mortgaged to him. I do not think that there 
is anything inconsistent with this view in the Fulk 
Bench decision that a mortgage suit is a land suit: 
under the Letters Patent— V.E.R.M.N.C.T. Chettyar v. 
A.R.A.R.R.M. Chettyar Firm (1). . 
It follows, then, that the plaintiffs suit for general. 


nulndintieeation could be brought’on the allegation which. 


she-made that the first defendant was an intermeddler. 
in possession of ‘the whole of the property of the 
deceased, and this appeal must be allowed. The case. 
will be remanded to the trial Court for- hearing. The: 
‘costs of this appeal must be paid by the first and only: 


-contesting defendant, advocate’s fee ten gold mohursy. 


The appellant is entitled, under section 13 of the Court- 
fees Act, to a refund of the court-fee on this appeal. 


Mya Bu, heal agree. in the order proposed by wy 
een brother. 

- Inreading section 212 (1 ) of the Succession Act, care: 
must be taken not to pee the phrase “ No right to’ any 
part of. the property ” “No right against the estate.’” 
‘In the present suit we the plaintiff sought to establish. 
was-merely his right ‘to recover his debt by sale of the 


mortgaged . property. The mortgage relied, don, vas a. 


(1) 1934) LER, 12 Ran. 370. 
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simple mortgage, thé plaintiff is not in a position either 
to claim possession of the mortgaged property or for 
foreclosure. The present suit falls well within the 
‘purview of section 304 of the Act; which; as pointed 


out in Ratanbai and others v. Narayandas Prayagdas 


«and others (1), should : be read aS a “proviso to 
section a12.: 

‘The. ‘first defendant is admittedly i in possession of the 
entire estate, but his learned advocate submits that his 
mere possession of the entire estate does not make him 

can executor of his own wrong within the meaning of 
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‘section “303. This. point, however, does not arise in... 


this case. 
~The learned Assistant District. Judge gave his 
decision as on a preliminary issue on the assumption 
that the first defendant was an executor de son iort.. If 
‘tthe pleadings raise an issue as to whether the first 
defendant is an executor de son tort or not, then this 
‘issue .must be decided in the course of the trial. The 
order of dismissal of the suit on the aunans of its 
non-maintainability cannot be sustained. 


For these reasons, thé appeal must be allowed and 


I agree in the order proposed by my learned brother. 


(1927) LAR, 51 Bom, 771, 775, 
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CIVIL REVISION. 


'* Before Mr. Justice Mackney.- 


SARJU SUKUL v. -RANGIDHAR DUBAY* 


Execution= Decree against debtor persorially—Decree. against legal represen- 


tative of debtor—Claim for rateable distribution— Decree.“ passed against’ 
the same judgment debtor ”_ Civil Procedure Code, ss. 2 (10), 50, 73. ; 
Where a decree obtained ‘by a c¥editor against his debtor i in his life time is 
sought to be executed after his death against ‘his property in the hands of his- 
legal representative, another creditor who has obtained a decree in respect of. 
a debt due by the same debtor against the legal representative of the debtor 
cannot claim rateable distribution from the sale proceeds of the property’ 
attached by the first creditor. Having regard to the. definition of “ judgment 


- debtor.” in s. 2 (10) of the Civil Procedure Code and: the ‘provisions of s, 50 of 
j ‘the Code, the two decrees cannot be said to be“ passed against the same- 


judgment debtor.” within the meaning of s. 73 of the Civil’Procedtire Code. | 


‘.. Chunilal Raichand y. The Broach Urban Co-operative Bank,. Lid., 39 Bom, 


LR, 815; Govind Jakhadi v. Mohoniraj Jakhadi, .L.R. 25 Bom, 494,. 
followed, ao 


Vayi Rama Chettiar v. Kasi Chéttiar, 1.L.R. 59 Mad. 93 (F-B.), dissented: 
from. 


‘Balmer Lawrie & Co. v. Jadunath, LLR. 42 Cal..1; Bithal Das v. Nand 
Kishore; LL.R. 23 All. 106; Gonesh Das v. Shiva Bhakat, LL.R, 30 Cal. 583 
RB; Nilmani v. Hiralal, 97 Cal. L.J. 100, discussed. 


K. N. Dangali for the appli ant. 





a K. Basu for the respondent. 


"Mackey, j.—This is an application to revise am 
order of the Subdivisional Court of Syriam declining: 
to allow an application by the present. applicant 
Sarju Sukul for rateable distribution of certain assets. 
held by the Court between himself and Rangidhar 


Dubay the respondent. 


. The facts are that in Civil Suit No. 11 of 1935 of the: 
‘Township Court of Syriam Rangidhar Dubay obtained. 


‘a, decree for payment of money against Sriballam Panday 
and another. In execution of this decree he attached. 
certain property belonging to Sriballam Panday. The 








* Civil Revision No. 39% 2 "oft 1939. from the order of the Subdivisional Court. 
of. Syria} in Civil Execution ‘No. 7 of 1939. 
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attachment appears to — tien effected in October 
1936, There. was .considerable ‘delay: in the further 
‘proceedings in the. Township Court. (Civil Execution 
Case No. 195 of 1936), and in the meanwhile Sriballam 
Panday died in 1938.and the Township: rt of Syriam - 
by an order: dated the 11th’ March 1938 directed: that 
Sita, the widow of the deceased, should be brought on 
the record ‘as judgnient-debtor.’’ Execution there- 
upon proceeded and: the property was: sold by: the: 
Township Court on the 6th of March 1939, 

_ The present applicant, in Civil Suit No. 25 of 1939 
of the Court of Small Causes of Rangoon on’ thie 
3rd; January 1939 suéd Sita as heir and legal | represen- 






tative of Sriballam. Panday for recovery of money lent to — 


the deceased. He obtained a decree on the 17th of 
January 1939, This decree directed that the defendant 
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Sita, in her capacity ‘as heir and legal representative of 


Sriballam Panday, deceased, and to the extent of the 
assets of the deceased which have come into her hands, 
should pay the plaintiff’s decretal amount, In execution 
of this decree the applicant applied to the Court of 
Small Causes to transfeithe decree to the Subdivisional 


Court of Syriam for execution. Proceedings | were" 


opened in the latter Court in. Execution Case No. 7 of 


1939 on the 14th February 1939, .The same property | 


which had already been attached in the proceedings in: 
the Township Court were now attached by the applicant | 


on the 21st February 1939. On his application under 
section 63 of the Code of. Civil Pyocedure the 
Subdivisional Court called for the execution proceedings 
No. .195 of 1936 in the Township: Court of Syriam. 


This order was apparently received by the Township ~ 


Court after the property had been sold. The 
proceedings were, however, submitted to the Subdivi- 
sional. Court and that..Court proceeded...to . decide 
under section 63 between - the rival claims of the two 
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decree-holders. The learned Subdivisional Judge 
relying on Govind Abaji Jakhadi vy. Mohoniraj Vinayak 
Jakhadi(\) ‘held that the two decrees held by the 
rival -claimants had not been ‘passed against . the 
same judgment-debtor within. the meaning _ of 
section 73 of the Code and accordingly he. dismissed 
the application of Sarju Sukul. 

The relevant portion of section 73 of the Code of ° 


Civil Procedure reads as follows: 


‘ (1) Where assets are held by a Court and more persons than 
one have, before the receipt of such assets, made application to 
the Court for the execution of decrees for the payment of money 
passed against the same judgment-debtor and have not obtained 
satisfaction thereof, the assets, after deducting the costs of 
realization shall be rateably distributed among all such persons,”” 


_ The decree of Rangidhar Dubay was without doubt 
passed against Sriballam Panday himself. The decree 
of Sarju Sukul on ‘the other hand was passed against 
Sita as the legal representative | of Sriballam ; Pandey, 
deceased. 

' The expression iidgment debtor” is defined in 
section 2 (10) of the Code as*meaning “any person 


« 


- against whom a decree has. been passed or an order » 


capable of execution has been made”: so that by this 
definition it seems clear that the person against whom 
the respondent Rangidhar Dubay obtained his decree 


‘was Sriballam Panday and Sriballam Panday is his 


judgment-debtor. On. the other hand, the person 
against whom the applicant Sarju Sukul has obtained 
his decree is Sita in her capacity as legal representative 
of Sriballam Panday and she is his judgment-debtor, 
It is difficult, therefore, to -see how it can be said 
that the two decrees were passed against the same 


judgment- “debtor. - 





~” (4), (1901) I .L.R. 25 Bom, 494, 
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It is true that under the order of the Township 
Court of Syriam, to which I have referred, the decree 
passed against Sriballam Panday can now be executed 
against Sita as the legal representative of the deceased. 
This order was passed under section 50 of the Code 
which reads : 


“(1) Where a judgment-debtor dies before, the. decree has 
‘been fully satisfied, the holder of the decree may apply to the 
Court which passed it to execute the same against the legal 
representative of the deceased. 

(2) Where’ the decree is. executed. against such egal 
representative, he shall be liable only to the extent of the property 

Of the deceased which has come. to his, hands and has not been 
duly disposed of; and, for the purpose of ascertaining: such 
liability, the Court executing the decree may, of its own motion or 

_-on the application of the decree-holder, compel such legal 

representative to produce such accounts as it thinks fit.” 


To my mind the wording of section 50 shows that a 


distinction is drawn between a judgment-debtor against 


whom a decree has been passed and his legal 
representative on his decease. Section 50 provides that 
although the decree was not passed against the legal 
representative it nevertheless may, at the discretion of 
the Court, be executed against him. I fail to see how 
an order of the Court, directing that the decree passed 
against one person shall be executed against another, 
ean make that other person the same judgment-debtor 
as the first person. In my opinion, therefore, the 
order of the learned Subdivisional Judge was correct. 

My attention has been drawn to the decision of a 
Full Bench of the High Court at Madras in Vayi Rama 
Krishnan Chettiar vy. Kasi Viswanathan Chettiar (1). 
In this decision it was held that. 


ite Jegal representative against whom: a decree has been‘passed in 
respect of a deceased’s estate and the. deceased person against 


(1) (1935) LL.R. 59. Mad. 93 (F.B.). 
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whom a. decree was passed in his lifetinie. but. which is sought. 
to be executed against his property . in the hands of his legal 
representative can be described as “the. same judgment-debtor ’ 
within the meaning of the expression i in section 73 of the Code of 
Civil Procedure: st 


The decision appears to have proceeded on a: 


consideration of the objects of section 73 of the Code: 


of Civil. Procedure. The learned Judges who were - 
parties to this decision were of the opinion. that the 
meaning of the words used‘in section 73 was not clear: 
and that therefore they were entitled to put such a 


construction upon them as would interpret the section 


in a- teasonable manner. It was held that the 
expression .“‘ the same judgment- -debtor” was not so- 
simple and clear in its meaning as to dispense with any: 
reference to the general intention of the section. It 


‘was said that there could be no doubt, that a. 


construction which defeated that intention no less. 
than the ends of justice should be avoided if the 
provisions of law are to be interpreted in a reasonable: 
manner. 

Jf I may say so with the gr eatest respect it” appears. 
to me that the meaning of the section must be 
considered not with reference merely to the words. 
“the same judgment-debtor”’ but with reference also: 
to the word “ passed”: the full expression is “ passed. 
against the same judgment-debtor”’ and it does not. 
appear to me that due weight has been given to this. 
word “ passed.”, A reference to the word will be found: 
on -page 96 of the. Report ‘in which, after quoting with. 
approval the observations of Strachey C.J. in Bithal 
Das v. Nand Kishore (1) to the effect. that the object of 
the section was’ two-fold.of which the first.object was 
to prevent unnecessary multiplicity, of -brgeeedings and. 





() (190) St 23-all. 106,110,’ 
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the other was to’secure an équitable administration of 


the property, ‘itis stated : 
ee 


“A similar contention, based on the amendment of seifion 73 
of the Code of Civil Procedure by inserting the word ‘ passed ”’ 
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which was put forward in Dwarkadas Marwari v. Jadab Chandra MAcxney, J- 


Ganguly (1).was ‘repelled by Mukerji J. on the ground that, if 
the Legislature had intended to effect any aiteration of the 
principle enunciated in the Full Bench decision in Gonesh Das 
Bagria v. Shiva Lakshman Bhakat (2) it would have expressed it it 
in terms moré clear and specific.” ; 


A reference to the case of Gonesh Das Bagria 


v. Shiva Lakshman Bhakat (2) shows that the question’ 


fori decision was whether, under the provisions of 
section 295 of the Code of Civil Procedure then in 


force, corresponding to section 73 of the present Code, - 
a decree-holder who had obtained a decree against two . 


out of three persons was entitled to a proportionate 
distribution of the assets realized by the sale of the 


property of the same two persons and the other person - 


against whom B had obtained a decree. It was held 
that he was entitled to a proportionate distribution of 


the assets so far as they represented the share of his 


own judgment-debtors X.and Y in that property. The 
case therefore was.in no wise similar to the case before 
me now or to the case which was before the High 
Court at Madras. 

_ This was all that the learned Judges of the latter 
Court had to say with regard to the word ‘ ‘ passed ”. 

_ It appears to me, if I may say so with the greatest 
respect, that it is difficult to arrive at atrue construc- 
tion of this section unless one examines the effect of 
the use of this word in conjunction with the expression 
- against the same judgment-debtor.” It appears to 
me that if the words are considered in their proper 


conjunction’ the meaning of the section becomes. . 





(1) (1924) LL.R. 51 Cal. 761... ~~ (2) 11903) 1.L.R. 30 Cal. 583 (F.B,). 
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perfectly cléar and must be ee whether or not 
hardship is inflicted on decree-holders. ~ 
The question was very fully: considered in Govind 
Abaji Jakhadi v. Vinayak Jakhadi (1). This was a 
case under section: 295 of the former Code. That 
section differs somewhat from section 73 of our Code, 
and the relevant portion reads as follows : i 
“Whenever assets are realized by sale or ks in 
execution of a decree, and more persons than one have, prior 


to the realization, applied to.the Court by which such assets are 
held for execution of decrees for money against the same 


‘judgmient- debtor, and have not obtained satisfaction thereof, the 


assets, after deducting the costs “4 the realization, shall be divided 
rateably among all such persons.”’ 
It will be noted that the word ‘‘ passed” is not to ‘be. 
found in this section. In its absence I think it might 
be held that what has to be considered is whether the 
person against whom the decrees are - being executed = 
{not passed) is the same judgment-debtor. It would 
then have to be considered whether a person who has 
been brought on the record as a legal representative of 
a deceased person against whom a decree has been 
passed is a judgment-debtor. In the case to which 
I. have now referred -the facts were identical with 
those in our present case. The learned Chief Justice 
observed : ay 
‘‘ Here, however, one decree is against Bhau Babaji Jangam 
and the other is against his son Kashinath. It is so obvious that 
one hesitates to make the remark, but it is the fact that.a dead. 
aman cannot be a party to a suit. It cafinot too, in this case 
make any difference that the decree is expressed further to be 
‘against the deceased’s estate’: that does not make Bhau a 
judgment-debtor in respect of a decree in a suit commenced after 
his death. The'interpretation of ‘judgment-debtor’ in section 2 
and the phraseology’ of section 234” (now section hal of the 


seine Procedure aaa leave no doubt on the point i 





ee, “(ly (1901) IL.L.R. 25 Bom. 494, 
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Mr. Justice Chandavarkar read the section as meaning 
that the decrees must be decrees against the same 
judgment-debtor, that is to say, he attached the 
expression “against the same judgment-debtor” to 
the word “decree” rather than to the word 
“execution ”’ and he observed that in the one case 
there. was a decree passed dgainst Bhau’s legal 
representative and in ‘the other the decree passed was 
against Bhau himself. “It is true” he said “that the 
estate that is liable in the case of both the decrees is 
the estate of the deceased Bhau, but section 295 does 
not make the-nature of the liability under the decrees 
contemplated:by it one of the essential conditions for 
the‘ application of the section.” The learned Judge 
further referred to section 234 and pointed out that it 
was the deceased in that case who was, according to 
the terms: of that section, the ‘“ judgment-debtor” : 
where, on other hand, a person was sued from the 
beginning as the legal representative of a deceased 
' person,.-the person so sued was the defendant : the 
decree was passed against him and he was therefore the 
judgment-debtor. Section 234 of the Code did not say 
that after the legal representative had been brought on 
the record he should be proceeded against as if he had 
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been originally a defendant. He was, according to the © 


section, simply the legal representative of the deceased, 
but it was the deceased who was the judgment-debtor. 
It might be argued, as, indeed, was argued by the 
learned: counsel for the applicant, that the legal 
representative is the person against whom an order has 


. - Pe . : 
een passed in execution and such an order, in virtue . 


of the provisions of section 47 and section 2 of. the 
Code, is to be’ regarded as a decree. The order 
appointing Sita as legal representative is a different order 
from-the order directing execution against the assets ; 


it is not the-order which itis now sought ‘fo éxectite. ° 
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_. The decision. in Govind Abaji Jakhadi v. Vinayak 
Jakhadi (1) was cited with approval in Chunilal 

Raichand v. The Broach Urban Co- -operative Bank, - 
Lid. (2) ) which dealt with facts of an exactly . similar 
nature but under section 73 of the present Code. The 
learned Judges refused to make a reference to a Full 


- Bench in view of the*decision in Vayi. Rama Krishnan 


Chettiar :.v. Kasi Viswanathan Chettiar (3), because 
they were of the opinion that Govind Abaji Jakhadi v. 
Vinayak Jakhadi (1) was rightly decided. They 
observed that in. their opinion the Courts had no 


jurisdiction to expand in the manner advocated by the 
‘Madras High Court a legislative provision ‘such as’ 
section 73. The section provided for one ‘particular 


case. Another case (considered from what the Court 


‘conceived to be the object with which the section was 


enacted) might stand on the same footing ; but that 
was no ground for: assuming jurisdiction to decide. the 
other case for which no provision had been made’ by. 


the Legislature, as if it had been provided for-by the 


Legislature. It was pointed out that one of the Judges 
taking part in the decision in Govind Abaji Jakhadi’s: 
case (1) was Sir Lawrence Jenkins and that after the 
decision he sat on the Special Committee for revising 
the Civil Procedure Code and yet the Code. was not 
altered so as to provide for such cases. 

In Balmer Lawrie & Co. v. Jadunath Banerjee (4) 
— ence is made to the significance of the | word 

“" passed ”’. ”, It was observed : 





Tt is essential for the application” of the section that the 


‘decrees should have been passed against the same judgment- 


, debtor. This has been made clear beyond possibility of dispute 





—_—_—— 


4) (1901) LR. 23 Bom, 494. (3) (1935) -LL.R.'59 Mad. 93 (F.D)). 


| -(2) (1937) 39 Bom. L.R. 815. (4) (1914) LL.R.42 Cal. 1,9. 
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‘by the introduction of the ‘word ‘ passed’ which did not find a 
_place in section 295 of the Code of 1882.” 


In Nilmani Dey v. Hiralal Das (1) it was held that, 
where two decrees had been obtained against the estate 
of a deceased testator, each being obtained against two 
out of three executors, and each, decree was prima facie 
capable of exécution against the estate, the decree- 
holders were entitled to. rateable distribution of the 
assets under section 73 of the Code of Civil Procedure. 
The decision proceeded on the basis that the, decrees 
had in fact been passed against the same judgment- 
debtor, and the considerations which governed the 

decision, do not exist in our present case. The 
circumstances of that case were peculiar because one 


of the decrees was a decree obtained by one of the. 


three executors against the other two. In these 
circumstances I do not think it is necessary for me to 
consider whether the decision in that case is in accord 
with the decision to which I am inclined in the present 
“ease. > . . ; 

I cannot accept the view that, when a_ legal 
representative is brought on the record in order that 
the provisions of section 50 may be applied, it can be 
said that the Court passes the decree against the legal 
_ representative. 

‘For ‘these reasons I am of the opinion that the 
decision of the Subdivisional Court was correct and 
that the applicant is not entitled to rateable distribution 
of the assets. This application is therefore dismissed 
with costs ; advocate’s fee four gold mohurs, 





tee (1) 27-Gal. Ly. 100. 
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CRIMINAL REVISION. 
Before Mr, Justice Sharpe. 


THE KING v. MAUNG KHIN MAUNG.* 


Compensation to accused on aquittal—Power to grant compensation reserved 
to trial magistrate—No power of appellate or revisional Court to award 
compensation—Order not incidental to order of acquittal—Criminal 
Procedure Code, ss 250, 423 (1) (d). : 

. On setting aside the conviction and sentence against an accused person an. 
appellate Court or a Court acting in revision has no power under s. 250 of the 
Criminal Procedure Code to make an order awarding compensation to the 
accused as against the complainant, The section reserves the power to award. 
compensation to the magistrate who has heard the’case, and whilst s. 423 (1) 
(d} of the Code amplifies the powers of an ‘appellate Court it does not invest 
such Court with authority to make any order which might have been made by 
the Court below. The order for compensation is not an order incidental to. 
the order of acquittal. ug 

Amitullah v. Emperor, 29 Cr. L.J. 274; Ma Mya Khin v, Maung Po Htwa,. 

I.L.R.11 Ran. 361; Mehi Singh v. Khandu, 1.L,R, 39 Cal, 157, considered, - 


SHARPE, J.—On the 25th October last the 
respondent was convicted of two offences, the one 
under section 334 of the Pena] Code and the other 
under section 19 {e) of the Arms Act, in respect of 
which offences he was fined fifteen rupees and ten 
rupees, respectively. 

Subsequently the District Magistrate considered the 
matter in revision and expressed the opinion that it was 
“a false case from beginning to end.” He “therefore 
submitted the proceedings to this Court with a 
recommendation to set aside the sentences (his omission 
to recommend the setting aside of the convictions was: 
presumably an accidental slip or omission) and with 
a further recommendation that Ma Mai Shin the 
complainant in the case shouid be called upon to show 
cause why she should not pay compensation. tw the 


respondent, 





* Question.of compensation | arising. out of Criminal Revision Nos, 562B and. 


563B of 1939, 
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The case first came before Mackney J. who 
directed notice to issue. Then the case came before 
me ; the respondent, appearing in person, was the only 
party present. I then came to the conclusion ‘that the 
convictions and sentences ought to be set aside, and 
that was done. Then arose the question of compensa- 
tion. In my judgment setting aside the convictions and 
. sentences I recorded my opinion that the accusation 
against the ‘respondent was false and vexatious, and, 
Ma Mai Shin not being then present, I directed a 
summons to issue to her to appear and show cause why 
she should not pay compensation to the respondent. The 
case has now come on before me again, on this question 
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of compensation; Ma Mai Shin has not, however, - 


appeared to show cause. 

My attention has been called to three cases: the 
Calcutta case of Mehi Singh v. Mangal Khandu (1), the 
Allahabad case of Aminullah v. Emperor (2), and the 
Rangoon case of Ma Mya Khin v. Maung Po Hlwa (3). 

In the Calcutta case a Full Bench of five Judges, by 
an unspecified majority, answered in the negative the 
question which had been referred to eee which was 
in the following terms : 


“Fas an Appellate Court power to order compensation under 
section 250 ofthe Criminal Procedure Ccde ?” 


In the Allahabad case, which is of no real help in 
the present case, Dalal J]., at page 275, observed : 


“Tt seems doubtful, however, whether this Court has juris- 


diction to pass an order for compensation when the matter comes. 


- upinrevision. As to the accusation being vexatious I have not 
the slightest douht.” 


The Rangoon case did not fall to be decided upon 
the answer to the question whether, this Court has 


(1) (1914) LL:R. 39 Cal. 157, _ (2) 29.Cr, LJ. 274. 
(3) (1933) I.L.R. 11 Ran, 361. 
35 
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‘power in revision to order compensation under section 


“THE Kine 250, ‘but both Sir Arthur Page, the then ‘Chief Justice, 
Mauné Kum and also Dunkley J. took the occasion of their 


“Maune. 


SHARPE, J. 


judgments ‘in that case to make observations about 
the decision in the abovementioned ‘Calcutta case. 
‘Sir Arthur Page’s observations will be found: on pages 


366 (bottom) to 369. Although ‘he expressly refrained 


from pronouncing any opinion ‘upon the ‘merits of the 
‘Calcutta decision and reserved fora future occasion the 
‘determination of ‘the question whether an order 
awarding compensation under ‘section 250 is an order 


“consequential” or “incidental” to the order of 


‘ discharge ‘or acquittal, Sir Arthur Page confessed his 
‘inability to appreciate the reasoning upon which was 


based that part of the judgment which declared that the 


making of an award for compensation would seem to 


need express:authority, and that an order therefore is:not 


“consequential orincidental” (under sub-section(1}-(d) 
‘of section 423 of the Code of Criminal Procedure) to an 
order of discharge or acquittal, unless ‘the-discharging 
‘or acquitting Court has, aliunde, power to’ make it. At 
‘page 37, Dunkiey J. expressly dissented from ‘the 


proposition laid down in the Calcutta case that clause 


(d) of sub-section (1) of section 423.does not amplify 


the powers of appellate ‘Courts. 
The question before me is whether, if I were to 


make an order awarding the respondent compensation 


under section 250, I should be making an order 


‘incidental to my order settling aside his convictions and 
‘sentences. JI have no doubt that it would be just and 
‘proper for me to do so.in the present case, if I have 


power to do so. With all respect to the majority of the 


‘members of the Full ‘Bench in the Calcutta case, the 
‘main reasoning appearing ‘in ‘their judgment does not 


commend ‘itself to me any more than it did to Sir-Arthur 
Page. It will be observed’ from the report of the 
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Calcutta case that Sir Lawrence Jenkins, the then Chief 
Justice of the High Court .at Calcutta, was a member of 
_ the Court. But it should also be observed, from page 


366 of the report of the Rangoon case, that Sir Arthur 


Page stated—presumably he had himself perused the 
record of the Calcutta case when he was a Judge of that 
High Court—that it appears from the record of the 
‘Calcutta case ‘that Sir Lawrence Jenkins did not sign 
the judgment, and did not assent to the reasoning upon 
_ which the decision was based. 

In my opinion the issue now raised is, to adopt 
Sir Arthur Page’s words, whether, as a matter’ of 
construction, an order for compensation under section 
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250 would bean order ‘‘ consequential ” or “incidental” - 


to.my order of acquittal. The‘Calcutta decision is not 
binding upon me, and this Court expressly declined to 
decide this question when it was considering Ma Mya 
Khin’s case. Jam therefore unfettered by any previous 
decision. “ae: 
Dunkley J. said at the very end of his judgment in 
_ Ma Mya Khin’s case that an incidental order is an order 
-which is liable or likely to follow as a result of the main 
order. That statement I am prepared to accept, but the 
quéstion remains whether an order awarding compen- 
sation is liable to follow (and it cannot be likely to follow 
unless it is liable to do so) an order made by this Court, 
in the exercise of its appellate or revisional powers, 
setting aside a conviction and sentence. I agree with 
Dunkley J. in thinking that the Calcuita High Court 
went too far in saying, as it did, that clause (d) of 
sub-section (1) of section 423 does not amplify the 
powers of Appellate Courts. I think that that clause 
does amplify such powers. But to what extent does it 
do so? Thatisthe question. There are two considera- 
tions to be borne in mind: first, section 250 provides 
for the award of compensation by ‘‘ the Magistrate by 
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‘whom the case is heard”, and to that Magistrate jis 


expressly reserved the power to.award compensation 
under section 250 ; second, section. 423 does. not invest 


-dn Appellate Court with authority to make any order 


which might have been made by the Court below. To 
my mind these two considerations conclude this matter. 


‘I do not think that, asa matter of construction, an order 


for compensation under section 250 would be an order 


-incidental to my order acquitting the respondent. In 


my judgment I have no power to award compensation 


-to the respondent in this case. When the matter was | 
before me on the previous occasion I was proceeding © 


per incuriam when I ‘directed notice to issue to 


‘Ma Mai Shin. Now that I have looked into the matter 


more fully I find that there is nothing further which 
I can do in this case. I have already acquitted the 
respondent, and there the matter must end. 
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CRIMINAL REVISION. 
Before Mr. Justice Sharpe, 


THE KING v. MAUNG THEIN AUNG.* 


First offender—Power to release after due admonition—Power exercisable by 
all classes of magistrates—Criminal Procedure Code, s. 562 (1A), proviso 


to s, 562 (1). 

The power conferred by s.562 (1A) of the Criminal Procedure Code of 
releasing a first offender after due admonition in the class of cases mentioned 
therein is exercisable by all magistrates of whatever class they may be. 
Normally a proviso governs what goes before it and does not affect what 
follows after it, The proviso to sub-section (1) does not apply to sub-section 


(1A) of s. 562 of the Code. 
Murlidhar v. Mahbub Khan, 1.L.R. 47 All. 353, referred to. 
Emperor v. Ranchhod, 27 Bom. L.R. 1019, dissented from. 


SHARPE, J.—This case raises a short and interesting 
point which, so far as I am aware, has not yet been 
decided by this High Court, while the Bombay and 
Allahabad High Courts have taken opposite views on 


the question. 
The facts are these. The respondent was charged 


‘before a Magistrate of the second class, who was not 
specially empowered by the Governor under section 


562 of the Code of Criminal Procedure, with criminal. 
' trespass, an offence punishable under section 447 of the. 
Penal Code with imprisonment not exceeding three 
months. The respondent was convicted. No previous. 
conviction was proved against him. The Magistrate 


who convicted him was of opinion that, having. regard 
to the age, character and antecedents of the respondent 
and to the trivial nature of the offence and to. the 


circumstances under which it was committed, it was a- 
case in which the respondent might properly: be 
released after due admonition, under the provisions of. 








* * Criminal Revision No. 110B of 1940'‘from the order of the 5th Additional 
Magistrate of Pegu in Criminal Regular Trial No. 149 of 1933... 
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sub-section (1A)-of section 562 of the Code of Criminal - 
Procedure, instead of being sentenced to any punish- 
ment. a - | 

In the course of his judgment the Magistrate 
discussed the question whether the proviso which 
follows. sub-section (1) of section 562 governs the 
whole section or only that particular sub-section, and 
considered the conflicting decisions of the Bombay and 
Allahabad High Courts: the former has held that the 
proviso also applies to sub-section (1A), while the _ 
latter. has taken the opposite view. The Magistrate » 
decided to follow the decision of the Allahabad 
High Court and released the respondent after due 


’ admonition. 


The Additional District Magistrate, being of the 
contrary opinion, has now submitted the proceedings ~ 
to this Court with a recommendation to set aside the 
order of the trial Court and to pass a sentence in lieu 
thereof under sub-section (3) of section 562. 

‘In Murlidhar v. Mahbub Khan (1), which is the 


‘Allahabad case mentioned above, Mears C.J. and. 


Piggott J. expressed the opinion (at page 354), after 
examining the whole of section 562, that the proviso to 
sub-section (1) must. be read as a part of the said 
sub-section, and that it is superseded as regards the 
effect of sub-section (1A) by the words “the Court 
before. whom he is so convicted’ in sub-section (1A)- 
and cannot be used so as to control those words. The 
Bombay case, Emperor v. Ranchhod Harjivan (2), was 


. decided in the following year (1925), but the Ailahabad 


decision does not appear to have been referred to in the 
Bombay case, the report of which, although the case 
was decided by a Bench of two Judges, gives no indica- 
iion of the view taken by the second member of the 





(t) (1924) KE.R, 47 All. 353; (2) 27: Bor. LR: 1019. 
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Court, In: the course of his judgment Maclead C.J. 
is, at pages 1020/1, reported to have said: __ 
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“Tt is unfortunate that, when sub-section (1A) was added to Teen Avie 


section 562, the Legislature did not place it before the proviso. 
Ordinarily speaking, whsn.a proviso governs the whole of the 
provisions of a section, itought to appear at the end 

Before: sub-section (1A) was added,. the only power conferred on 
the Court by the section was to direct that the accused, if a first 
offender, in cases coming within the section, should be released 
on his entering intoa bond . .~. . A further power is added 
‘by sub-section (1A) to release the accused in cases coming within 
the sub-section after due admonition, if he is a first. offender. 
That undoubtedly. is.a: power under the section, and, although the 
proviso comes now in the middle of the section, that does not 
affect the competency of the Third Class Magistrate to exercise 
the power granted to the Court under sub-section (1A).” 


__ With all respect'to Sir Norman Macleod, I am unable 
to follow the argument that, because the newly-added 
power to release after due admonition is a power under 
“section 562, the proviso to sub-section: (I) does. not 
affect the competency of the Third Class Magistrate 
to act under sub-section (1A). It seems: to: me not 
impossible that the Bombay Law Reporter inaccurately 
reproduces the language of the learned Chief Justice. 

In Emperor v. Danlat Singh (1) the Judicial 
Commissioner, Nagpur, expressed a preference. for’ the 
Bombay decision, supra, over the Allahabad decision, 
but such expression of opinion. did not form the basis 
of his decision in the case before him. 

I do not think that one should say, as Macleod C.J. 
did, that the insertion of the new. sub-section (1A) 
after, rather than before, the original proviso, was: an 
unfortunate accident: One must take it that it was 
deliberately: inserted where it was. To my mind: there 
' may have been a very good reason. for not. making the 





(1) 30-Cr, LJ, 220, 
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original proviso applicable to the new. sub-section : 


while the Legislature may well -have refrained, as it did, 
from allowing Magistrates of the third class, and also all 
Magistrates of the second class except a chosen few, to 
have power to direct a convicted person ‘to enter into a 


‘bond for his good behaviour for three years, it may well 


have considered, as I think it must be taken to have 
done, that it was not likely to go far wrong in eritrusting 


. to all Magistrates, even to those of the third class, the 


power to release first offenders after due admonition if ~ 
trivial cases. I think that it may well be that the 
Legislature purposely placed the new sub-section (1A) 


where it did, so that all Magistrates, of whatever class 


they might be, could exercise this new power. 
I do not overlook the fact that, when sub-section (1A) 


‘was added, the occasion was not taken to substitute in 


the middle of the proviso to sub-section (1) the word 


“sub-section” for the word “section”, and to 


substitute in section 380 the words “ sub-section (1) of 
section 562” for the words “ section 562”’ ; and, further, 
that a similar amendment was not made in Schedule IV, 
that is to say, in power (9) of the powers with which a 
Magistrate of the second class may be invested by the 
Governor. But in my judgment these .omissions are 
insufficient to counter-balance, and cannot out-weigh, 
the fact that the new sub-section (1A) was inserted after, 
and not before, the original proviso. If the retention 
of the word “section” in the middle of the proviso 
was deliberate, then the retention of a colon at the end 


_ of sub-section (1), immediately before the proviso, was 


equally deliberate. I propose to rest my decision on 
this: that I am quite unable to see any good reason 


‘for not following the normal rule of construction in the 
‘case of a proviso, which is, that the proviso governs 


what goes -before it-and.-does. not -affect..what follows 


after it. To my mind the Code of Criminal Procedure 
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(Second Amendment) Act, 1923, was badly drafted, but 1940 

I cannot, for that reason, depart from the usual me for Tae Kine 

‘construing provisoes. Maune* 
In the result, I, think that the Magistrate, who T#®IN AuNe. 

released the present respondent after due admonition, SHARPE, J. 

had power so to do, notwithstanding the fact that he 

was a Magistrate of the second class not specially 

empowered by the Governor. It is not suggested that 

that was not a suitable course to follow in the present 

case.. There is, accordingly, no ground for interference 

in revision. Let the record be returned with these 

observations and with an intimation that the Additional 

District Magistrate’s recommendation is not accepted. 


52 


1940 


Mar, 4, 


RANGOON LAW REPORTS. F1940 


FULL BENCH (CIVEL). 


Before Sir Ernest Goodman Roberts, Kt., Chief Justice, 
Mr. Justice Dunkley,.and Mr.. Justice. Blagden. 


U AUNG GYI 
v. 
THE GOVERNMENT OF BURMA.* 


Default: of appearance—Dismissal of suil—Sufficient cause essential for 
restoration—Inherent powers of Court when exercisable—A pplication 

‘ex debito justitia—Advocate’s engagement elsewhere—No steps taken to 

_ Secure representation-—Advocale’s hope of reaching court in time-—No 

© sufficient causc—Apparent hardship to client—Civil Si ri Code, 
Sy 151; 0. 9, rr. 9 and 13; O. 41, 7.19: 

A Court has no ‘power to restore a case dismissed for’ default, or to set 
aside an ex parte decree, except under the circumstances and conditions 
mentioned in rules 9 and 13 of Order 9, and rule 19 of Order 41, of the Civil 
Procedure Code. Where ‘no sufficient cause is shown for non-appearance, 
there can be no grounds for the application ‘ ew debito Justitie ” of any 
inherent power outside these rules. 

Dutt v. Shaheh, 34 C.W.N. 419; Haridass v. B. K. Das, 34 C.W.N. 222 ; 


‘Neelaveni v. Narayana Reddi, 1.L,R. 43 Mad. 94 (F.B.) ; Ram Sarup v. Gaya 


Prasad, 1.L.R. 48 Ail. 175, followed. 

' A, Pillai v. Pichuvier, 1.L.R. 52 Mad. 899; Arunachella Ayyar v. 
Subbaramiah, 1.L.R.46 Mad. 60; K. V. Garuv. Maharaja of Pitapuram, 
I.LL.R. [1937] Mad. 607 ; Manicham v. Mahudam, 48 Mad. L.J. i52 ; RM. Datt 
v. A. Biswas, 1.L.R. 53 All. 612 ; Sonubai v.Shivajirao, 1.L.R. 45 Bom. 648 ; 
Tun Aung Gyaw v. Burmah Oil Co., Civil Misc, Ap. No. 111 of 1929, H.C. Ran., 
referred to.: 

Bilasrai v. Cursondas, 1.L.R. 44 Bom. 82; Lalta Prasad v. Ram Kara, 
LL.R. 34 All. 426; Maung Saw v. Ma Bwin Byu, LL.R.4 Ran. 18; Somayya 
v. Subbamma, 1.L.R. 26 Mad. 599, dissented from. 

Action under the inherent powers of the Court is applicable to those 
instances in which no provision is made by the Code for relief in some special 
set of circumstances, ; 

Karnani v. Karnani, 1.L.R. 53 Cal. 844; Ram Coomar Coondoo v. Mookerjee, 
LL.R. 2 Cal. 233 (P.C.); U E Maung v. P.A.R.P. Firm, 1.L.R. 6 Ran. 494, 
referred to. 

On one and the same day an advocate had a Civil case fixed for hearing as 
well as a Sessions case. He hoped to finish the Sessions case before the Civil 
case was Called and made no arrangements whatever for his representation in 
the Civil Court in the event of the case being called earlier, The Civil case 
was as.a matter of fact called and dismissed for default of appearance. The 


* Civil Revision No. 347 of 1939 from the order of the Subdivisional Court 
of Zigén in Civil Regular Suit No. 2 of 1939. 
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advocate appeared in Court a few minutes later. Held there was no sufficient 
cause for reopening the case and the apparent loss or hardship to the litigant 
could not be taken into account. : 

E Maung for the applicant. The Court has no 
inherent power to restore a suit which has been 
dismissed for default of appearance of the. plaintiff 
unless the applicant shows sutficient cause for his 
non-appearance at the appointed time. Order 9, r. 9 
governs the case; and the Court cannot enlarge its 
powers under that rule by the supposed exercise of 
inherent. powers, under s. 151 of the Code, Prior to 
1920 it used to be thought that Courts had extensive 
powers under s. 151, but the present consensus’ of 
opinion of the Courts is that such powers are ibeatted 
by the Code itself. 


[Dunxzey, J. S. 151 cannot abrogate or add to a 
statutory provision. It can only apply in the absence 
‘of a statutory provision. ] 


O. 9, r. 9 limits the power of the Court. But the 
Court can say in each particular case whether there 
was or was not sufficient cause for restoring a suit. It 
is not correct to say that apart from the provisions of 
O. 9, 7. 9 the Court has other inherent powers in that 
behalf. Compare O. 9, r. 13. 
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The following cases were referred to : Shaikh Kallu - 


v. Nadir Baksh (1); Ram Sarup v. Gaya Prasad (2) ; 
Radha Mohan vy. Abbas Ali (3); Jumnabai v. Rutton- 
chund (4); Bilasrai Laxminarayan v. Cursondas 
Damodardas (5) ; Sonubai v.' Shivajirao (6) ; Bhagwan 
Savalram v. Dattatraya (7); Kissen Gopal v. Suklal 
Karnani (8); S. N. Banerjee v. Suhrawardy (9) ; 





(1) 19 AH. LJ. 907, (5) ILL.R. 44 Bom. 82. 
(2) ‘EL.R: 48 All. 175, {6) LL.R. 45 Bom, 648. 
(3) EL.R, 53 All. 612. (7) I.L.R. 50 Bom. 457. 
(4). LL.R. 21 Bom. 576, (8) LEAR, 53: Cal. 844. 


- (9) LL.B, 55.Cal. 473. 
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Haridass Mukerjeev. Bejoy Krishna Das (1); Dutt v. 
Shamsuddin Shah (2); Neelaveni v. Narayana Reddi 
(3) ; Arunachella Ayyar.v. Subbaramiah (4); 
Alagasundaram Pillai v. Pichuvier (5); V. Manicham 
Pillai v. Mahudam Bathumal (6); Ajodhaya Mahton 
v: Mussammat Kuer (7); Maung Than v. Zainat Bibi 
{8); Maung Sawv. Ma Bwin Byu (9); U E Maung 
v. P.A.RP. Chetiyar «Firm (10); Tun Aung -Gyaw v. 
Burmah Oil Co., Lid. (11); Kader Bibi v. Mahomed 
Gani (12) ; VRP. i ca Ambalam v. Maung 
Tin (13). 
‘No salient cause bie been shown in the present 


. case at all, and the Court had no power to restore the 


case in the circumstances. 


Tun Byu (Government Advocate) for the respond- 
ent. If O. ¥, r. 9 can be said to be exhaustive no _ 
inherent powers can be invoked, but if is not. 
Moreover what the rule says is that when sufficient 
cause is shown.the Court shall restore the suit, but it 
does not say that the Court shall not restore a suit 
unless sufficient cause is shown. The rule does not. 
exclude the exercise of a discretionary power to restore 
a suit. See Somayya v. Subbamma (14). 


[Roperts, C.J. The decision in that case has been 
overruled in Neelaveni v. Narayana Reddi.] 


Yes. But the earlier decision gives very good 
reasons for its view. -A litigant should not be made to. 
suffer for a fault of the advocate. In an ordinary 
litigation both the client and the advocate are able to 


(1) 34 C.W.N. 222, - (8) LL.R. 3 Ran. 488. 

(2) 34.C.W.N, 419. : (9) LL.R. 4 Ran. 18. 

(3) LL.R. 43 Mad. 94. ; (10) 1.L.R. 6 Ran. 494.: 
(4) LL.R. 46 Mad, 60.. (11) A.LR. (1930) Ran. 65. 
(5) I.L.R. 52 Mad, 899. 12) A.LLR, (1930) Ran. 152. 
(6) A.LR. (1925). Mad. 209. (13), LL.R. 14 Ran. 173. ° 


(7) L.L.R,1 Pat.277.... : - (14) LL.R. 26 Mad, 599. 
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appear in Court, but in the case of a suit by Govern- 
ment only the advocate appears. 

_ The Court should restore a case where the advocate 
has the intention of appearing in the case and in fact 
appears a few minutes late. See Neelaveni's case at 
p. 103. 

O. 41, r. 19 contains analogous provisions as regards 
appeals and the Bombay High Court in Sonubai’s 
case held that that rule-was not exhaustive, and the 
Court had inherent powers under s. 151 to secure the 
ends of justice and to prevent abuse of the process of 


the Court. Courts are established to see that justice’ 


is done between the parties. 

Where justice could be meted out by the award of 
costs in favour of a party the Court should not deprive 
the other party of a right of action. 

The trial Judge in this case did not decide the 
question whether there was sufficient cause. In view 
of certain rulings, he misconstrued his powers under 


O.9,r .9, and thinking that it did not apply to the- 


‘facts of this: case he had recourse to s. 151. The 


facts show that there was sufficient cause for the 


-advocate’s non-appearanee. There was no deliberate 


disregard of the case ; the advocate had. only, though 
rashly, miscalculated the time. There was also 
sufficient. excuse for the delay in appearance. See 


’P. D. Shamdasani vy. The Central Bank of India, Lid. 


g 


(1) ; P.K.R.M. Chettyar v. K.A.P. Chettyar (2); Abdul: 
Aziz v. The Punjab National Bank (3); Hari Singh 


«Vv. Bulagi Mal (4); Lalta Prasad v. Ramkaram (5)— 


a case directly in point. 


RoBERTS, C.J.—This is an application in revision 
against an order of the Subdivisional Judge of Zigon 
pe Sl ae mene ty 

(1) 40 Bom. L.R. 238. (3) LL,R. 10 Lah, 570. 


(2) A. LR, (1936) Ran. 335. (4) LL.R, 11 Lah. 93. 
(5) ILL.R. 34 All. 426. 


515 


1940 
'U AunG Grr 
De 
_ THE 
GOVERNMENT 
‘OF BURMA. 


516 


4940 
pane Gyr 


THE 
GOVERNMENT 
OF BURMA. 


Roszerrs, 
C.J. 


RANGOON LAW REPORTS. [1940 


who restored tothe file a suit which had been dismissed. 
He held that apart from the powers under Order 9 
Rule 9, he could exercise the inherent jurisdiction of 
the Court under section 151 of the ‘Code of Civil Pro- 
cedure ina case to which Order 9 Rule 9 did not apply. 
The question is whether he was right in so holding, 
The Rule says that where a suit is dismissed for 
want of appearance on the part of the plaintiff the 
Court shall, upon his application to set the dismissal ° 
aside, consider ‘whether there was sufficient cause for 


‘ his nop-appearance when the suit was called on. for 


hearing. The learned Subdivisional Judge addressed 


himself to this issue, but has refrained from expressing 
. adefinite conclusion upon it. He thought that even if 


no sufficient cause. were shown the Court had inherent 
power to restore a suit, apart from lhe provisions of the 
Rule, provided ‘there were just and reasonable cause 


for doing so. In the circumstances of the case ‘he - 
decided to restore the suit to the file whether there . 
existed sufficient cause for non- ec on tae ‘part 


of the plaintiff or not. 
"We have not had it explained ‘to us why it should 


_ be just.or reasonable for the -plaintiff to be permitted 


to begin all over again ina case in which he has not 
shown sufficienit.cause for his non-appearance .at the 
proper time in the proper ‘place. It is clear that he 
has not shown such cause. In the affidavit sworn on 
the day upon which the advocate of the plaintiff failed 
to-make his appearance before the Subdivisional Court, 


the advocate admits, first, that that day had been fixed 


for the hearing, and secondly, that being engaged in a 
Sessions trial he was, as he puts it, ‘ prevented from 
appearing.” Later, in support of the application. for 
restoration -of the suit, he says that his -suit in the 
Subdivisional Court was dismissed in his absence ; 


he went’ to the Subdivisional Court, but arrived five 
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aminutes too late. ‘We have ‘been referred -by the 
applicant in revision (through his advocate) to the diary 
of the Sessions trial, from eee ‘jt appears that the 
advocate reached the unwarrafitable conclusion that he 
could take :a risk, and that, as.a:material witness before 


the Sessions Court was unable to attend, he hoped to 


be able to reach the Subdivisional Court in time. 
In the affidavit it is stated that the advocate employed 
no clerk. Yet he had a personal assistant. He made 
mo arrangement whatever to have the interests of his 
client ‘safeguarded during his absence, and there was 
‘no evidence upon which the learned Subdivisional 
Judge could have found that sufficient cause for ‘his 
non-attendance had been shown. Advocates who are 
engaged in cases which are fixed for hearing at a given 
time and place cannot be allowed to treat the Court 
before which ‘the hearing is to take place with 
contumely or indifference, and then apply casually for 
reinstatement of a suit dismissed in their absence 
merely because they hoped or believed that they might 
attend the hearing. They must take ; reasonable 
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‘precautions, and the provisions of Order IX, rule 9, - 


become meaningless if it can afterwards be urged that 
although none were taken and there was no sufficient 
cause for their non-attendance the suit can still be 
restored to the file because the litigant would; suffer if 
it were not. 

It has been conceded that the principles which 
‘should govern our decision are the same as those 
which apply to the setting-aside of an ex parte decree 
under rule 13 of the same Order. 

It appears to be free from doubt that this must be 
so since the application of each rule depends upon 
sufficient cause being shown for non-appearance. 
In Ram Saruf-v. Gaya Prasad (1) it was held that the 

: (1) (1925) 12L:R. 48 All, 175, 
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1940 High Court could interfere in revision with an appel- 
U Aus Gxt late order made upon grounds extraneous to Order IX, 
tae tule 13; and this decision was approved insRadha 
CBU Mohan Datt v. Abbas Ali Biswas (1). , 
nar In Haridass Mukerjee v. Bejoy Krishna Das (2) 


ROBERTS, 


C.J. Page J. said : 


i Meverthcless purporting to act under Order 9, rule 13, 

C.P.C., and notwithstanding the failure of the Deféndant to 

bring himself within the conditions precedent to the making of ° 
an order under Order 9, rule 13, C.P.C., the learned Munsif 

proceeded to restore the suit upon certain terms. In my opinion 

in making an order in that form under those circumstances be 

was acting without jurisdiction and it would not have been open 

to him, as has been repeatedly held, to apply the provisions of 

section 151 (which, indeed, he did not do) where there isa 

specific provision in the Code applicable to the case in hand.” 


In Dutt v. Shamsuddin Shah Shaheh (3) Rankin J. 
said : 


_-““Tam by no means satisfied that the learned Subordinate 
Judge found or intended to find that there wasa case made out 
to satisfy Rule 13 of Order 9 and I entirely dissent from the view 

' that, if-no case is made out under that rule, it-is open to the 
learned Judge to enlarge the rule by talking about section 151.” 


It is clear that the same view of the law has--. 
prevailed in Madras. A Full Bench of that High Court 
held in Neelaveni v. Narayana Reddi (4) that the Court 
has ‘no power outside Order 9 Rule 13 to set aside an 
ex parte decree passed by itself. Oldfield J. TBE EY 
(at p. 102) : 


J ae oe my opinion impossible to presume.that the rules 
under-consideration contain an imperfect statement of the law on 
the very definite topic, with which they .deal, the provision of a 


summary procedure for the re-opening of ex-farte proceedings.” 
(1) (1931)-LL.R, 53 All. 612. (3) (1930) 34.C,W.N..419, 421. . 
“"(2) (1929) 34 C.W.N. 222, 223. (4) (1919) I.L.R.43 Mad. 94 (F.B.). - 
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This decision was followed in Manicham Pillai v. 
Mahudam Bathummal (1), and in Alagasundaram 
Pillai v. Pichuvier (2). 

In Arunachella Ayyar v. - Subbaramiah (3) it is 
clear that the circumstances were such as would 
enable the Court to find that sufficient cause had been 
shown within the meaning of the Rule and that the 
Court did not need to look beyond its terms. 

* We have had cited to us the.case of Lalta Prasad v. 
Ram Kara (4), a Bench decision, which in view of the 
later authorities there can be no longer regarded as good 
law in the United Provinces, in the sense that the 
reasons given for the decision show that good cause for 
non-attendance might well have been shown to exist. A 
pleader was misled into the honest belief that a cause 
fixed for noon would be heard at 2 o’clock. In so far 
- as the decision purports to suggest that powers exist 
extraneous to those conferred on the Court by Order 9 


Rule 13,°I must respectfully differ from any such 


conclusion. 
1 cannot accept the view that sufficient cause for the 
restoration of a suit may exist when the plaintiff has 
- failed to appear, unless there has been sufficient cause 
for. his non-appearance, and if the case of Bilasrai 
Laxminarayan vy. Cursondas Damodardas (5) 
authority for any such proposition I must decline to 
follow it. | : 
Another Bombay case Sonubai v. Shivajirao (6) 
deals with the re-admission of an appeal under Order 41 
Rule 19. A minor failed to appear by reason of the fact 
_ that his next friend had to all intents become insane. 
This was, of course, not his fault, and I feel unable to 
extract from the reported judgments any authority for a 








(1) 48 Mad. LJ. 152. (4) (1912) LL.R. 34 All. 426. 

(2) (1929) L.L.R, 52 Mad, 899, (5) (1919) LL.R. 44 Bom, 82, 

(3) a 1LL.R. 46 Mad. 60. (6) (1920) LL.R. 45 Bom. 648, 
3 . 
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proposition: that the Court could {ake action. outside the 
provisions of Order 41 Rule 19 which seems to me to 
have applied. : ae. ; 

It may well be the fact that‘a set of. diranmstances to 
which no Rule applies may afford an occasion to the 
Court for the exercise of its inherent powers under 
section 151 of the Code of Civil Procedure. Thus, in 
Kissen Gopal. Karnani v. Suklal Karnani (1).it was held 
that.the:‘Court ‘could grant relief toa plaintiff whose suit 
had. been dismissed when he had -been adjudicated 
insolvent.and ihe Official Assignee was ‘not. upon the 
record, but the adjudication had subsequently. been 


annulled. No one had made:default in that-case.. 


'. Frofh the..decision in U E Maung v. P.AR.P. 
Chettyar Firm (2) it is plain that. action under the 
inherent powers of the Court is applicable.to those 
instances in which no provision is made by the Code of - 
Civil Procedure for relief-in ‘some special set of circum- ” 
stances. As Baguley J. observed in.’ his: judgment, 


section 151 is not a section which is intended to‘enable 


a-Judge to repeal, ad hoc, any provision of the law in 
any particular instance in which he wishes to doso.. It 
appears that the question to be decided here hasaiready 
been considered in Tun Aung Gyaw v. Burmah Oil 


Co. (Civil Misc. App. No. 111 of 1929). in whicha 


Bench of this High Court followed the decision in 
Neelaveni v. Narayana Reddi (3), to which I have already 
teferred. In my respectful opinion the conclusions at 
which they arrived were amply covered by authority 
and -must be regarded as -correct. °° Hence although 
Carr J, in. Mazing Saw and eight v. Ma Bwin Byu 


-. (4) mhight perhaps .have reached the conclusion at 


which ‘he arrived: by considering ; the ; provisions -of 


u (1926) EL.R! 53°Cal! 844). (3) (1919) LLIR. 43 Mad 94° (EB), 
2) (1928) IR 6-Ran. 494, (4) (1925), TLR, 4 Rani, is wy 
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Order 41 Rule 19, and deciding that there was sufficient 
cause within the meaning of that Rule, the .reasons 
which he*Zave for his decision cannot be supported. 

If the case of Kotta-Venkataraju Garu v. Maharaja 
of Pittapuram and others (1) is intended to suggest 
that Neelaveni v. Narayana Reddi (2) is authority for the 
proposition that a client can never be permitted to suffer 
for the default of his advocate, I think it goes too far. 
The reasons given there by Cornish f. for dismissing 
the suit séem to me, with all respect, to be eminently 
proper. Reinstatement in‘all such cases must depend 
upon one. consideration, and. upon one consideration 
only,;namely that which is laid down in the Rule applic- 
able to the particular case.. Where no sufficient cause 
is shown:for non-appearance there can be no grounds 
for the application ‘‘ ex debito:justitiz’’ of any inherent 
power outside the Rule.. In the case under review the 
Order of the learned Subdivisiogal Judge must accord- 
ingly be set aside as: being in excess of his jurisdiction, 
- and the suit of the first.respondent must stand dismissed 
for default of appearance, The.applicant must have his: 
costs as against the first respondent’ in both’ Courts, 
advocate’ s fee in this Court.ten gold mohurs. 


DENKLEY, J.—I am of the same opinion. 

As long ago as 1876 their Lordships of the uve 
Council, in Ram Coomar Coondoo and another v. 
Chunder Canto Mookerjee (3), said that 
“ when it is urged that the claim should be decided upon general 
principles of justice, equity and good conscience, it is to be 
observed . . . . that these principles are to be invoked only 
in cases for which no specific rules may exist.” 2 


There are specific rules in the Civil Proecduss Code 
dealing with the restoration. of cases dismssed for 


(1) LL.R, (1937) Mad:607. (2) (1919) ILL.R, 43: Mad “94 (FB) 
_ (3) (2876) LLiR. 2 Cal, 233, 261 (P:C.). : 


52t 


4940 


U AuNnG GY 
UV 
THE 
GOVERNMENT 
oF BuRMA.: 
ROBERTS;,. 
C.J. 


522 
1940 
U Aunc GYI 
Uv. 
THE 
‘GOVERNMENT 


-OF BURMA. 


DUNKLEY, J 


RANGOON LAW REPORTS. . [1940 


default of appearance or the sétting aside of ex parte 
decrees, They are Rules 9 and 13 of Order 9, and 
Rule 19 of Order 41. These rules are in precisely: 
similar terms. They lay down that if the party at fault 
satisfies the Court that there was sufficient cause for his 
non-appearance when the case was called on for hearing, 
the Court shall restore the case to the file or set aside 


. the ew parte decree, as the case may be, upon such terms | 


as it thinks ft. The argument of the learned Govern- 
ment Advocate for the first respondent is that because 
these rules imperatively require that the Court shall 
revoke its previous order when sufficient cause for non- 
appearance is shown, there must be left over a discre- 
tionary ‘power in the Court to re-admit a suit or appeal, 
or set aside an ex parte decree, even when sufficient 
cause for non-appearance has not’ been shown. -As 
authority for this proposition the learned Government 
Advocate cites the judgment of a single Judge of the 
Madras High Court in Somayya v. Subbamma (1), which 
he desires us to follow ; but the fallacious reasoning 
of this judgment was exposed by a Full Bench of the 
same High Court, which overruled it, in Neelaveni. v- 
Narayana Reddi (2). The inherent power of a Court, 
under section 151 of the Civil Procedure Code, can be 
invoked only where there is no express provision of law 
applicable to the case. There are rules in the Code . 
dealing with the restoration of a case dismissed for 
default of appearance, and the scope of these rules 
cannot be enlarged by invoking the inherent power of- 
the Court. Except for the High Court of Bombay, all 
the Indian High Courts are now unanimous in holding 
that there is no power to restore a case dismissed for 
default, or to set aside an ex parte decree, except under 
the circumstances and conditions mentioned in Rules 9 


(1) (1903) LAR. 26 Mad. 599. ° (2), (1919) LL.R.43 Mad. 94, | 
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* and 13 of Order.9, and Rule 19 of Order 41. A Bench 
of this Court, in an unreported decision to which my 
Lord the Chief Justice has referred, came to the same 
conclusion. In support of his decision the learned 
Subdivisional Judge cited two reported decisions of 
single Judges of this Court, namely Maung Saw and 
others v. Ma Bwin Byu (i), and U E Maung vy. 
P.A.R.P. Chettyar Firm (2). In the earlier case the 
learned Judge might well have come to the same con- 
clusion by reference only to the provisions of Order 41, 
Rule 19, and so far as this decision purports to lay down 
that a Court has power to restore a casé which has been 
dismissed for default for reasons not falling: within the 
provisions of Order 9, Rule 9, or Order 4f, Rule 19, 
then I must:with the greatest respect dissent from that 
conclusion. U E Maung’s case (2) does not support 
the conclusion of the learned Subdivisional Judge. In 
that case Baguley J. held that the aid of-section 151 of 
the Code cannot. be invoked to restore.a suit or set 
aside an ex parte decree when the party at fault cannot 
bring his case within the provisions of Order 9, Rule 9 
or 13; yet circumstances might arise for which no 
provision is made in the Code, and in such a very 
special case. the inherent powers of the Court might 
properly be made use of. With the greatest respect, 
this is, in my opinion, a correct statement of the law. 


In the present case, the learned Advocate for the 


first respondent endeavoured to show that there was 
sufficient cause for his non-appearance when the suit 
was called on for hearing, within Order 9, Rule 9, but 
failed to show any cause. The learned Subdivisional 
Judge therefore acted without jurisdiction in invoking 
the power’given by section ‘151 of the Code to restore 
the suit, and this application in revision must be allowed. 


{1).41925) LL.R. 4 Rai. 18. 2°. (2) (1928) IL.R. 6 Ran. 494." 
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BLaGDEN, J.—I entirely. agree but, in view of the ~ 
conflict between the authorities and out of respect 
to the able arguments to which we have listened, I 
should like to add a few observations of my.own. 

It is unnecessary for me to recapitulate the facts in 
this case or again review the authorities in any detail. 
On principle, however, it is obvious that section 151 of 
the Code of Civil Procedure; which expressly saves — 
from the operation of the Code what it calls “thé 
inherent power of the Court to make such orders as 
may be necessary for the ends of justice or to prevent 
abuse of the process of the Court’’, does not.empower 
the Court to make any order which the ‘particular 
individuals who at a given moment happen to compose. 
it think just or calculated to prevent an abuse of its 
process, The words “ the ends of justice” and “ abuse 
of the process of the Court” must, in fact, be construed 


with due regard to the rest of the provisions of the — 


Code, the section being really intended to prevent the 
Courts being rendered impotent by any omission in the 
Code. It is to be observed that the section empowers 
the Court to make “necessary orders * ") and no Bes 
orders. eo 
The learned Government Areata were wisely, 
if I may say so with respect—-did not contend to the 
conirary, but took his stand on a position more easily: 
defensible. His main point was that the case turned - 
on the construction of Order IX, rule 9. So far, 
I think he was right. This rule; in mandatory terms,: 
directs the Court, if it is satisfied that there was 
“ sufficient cause ” for the non-appearance of the plaintiff — 
when his suit was called on for hearing, to take the 
course which the Subdivisional Court here did take. 
The wording of rule 13 of the same Order, dealing 
with non-appearance of a defendant, -is similar, and in 
particular the words “ sufficient cause” are. repeated. 
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It has not been contended that there is any material 
difference between the two rules as far as this case 
is ‘concerned. I mention this only because it so 
yvappens that in most.of the reported cases the Courts 
had to. deal with rule 13 and not with rule 9. 

“The respondent’s, .to my mind, most formidable 
point was that rule 9, by imposing on the-Court a duty 
to take a particular course in one event, did not deprive 
it of a discretion to take the same, ora smar course 
in-anothey event. 
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There must be many cases in which a contention of . 


this kind. would be well founded, but I do not think 
that as regards this particular rule.it is. Not only, for 
the reasons stated by my Lord, is the balance of 
authority: against it, but also, if we were not assisted by 
authority at all, I should have come ‘to the same 
conclusion. The rule enables the Court to rescind 
what is, after all, its own order, though it is true that it 
is.a default order. Such a power is, I think, to be 
jealously construed, and I cannot help feeling that, 
‘if the Legislature had meant what the learned Govern- 
ment Advocate submits it meant, it would most 
certainly have expressed itseif differently; to the 
Seabank at any rate of using ne quite common expression 

‘may, and shall if etc.,” instead of the one word 
“shall”, 

Moreover, it has to be borne in mind once again 
that section 151 empowers the Court only to make 
“necessary” orders. I find myself quite unable to 
imagine a case in which a plaintiff was, when his case 
was called on, absent for insufficient cause and yet 
it was necessary for the ends of justice that a penaliy 
less severe than that which rule 8 contemplates should 
be inflicted on him. The learned Government Advocate 
was asked by my Lord to suggest such a case and it to 
some extent assures me that my powers of imagination 
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are not failing me that -he was quite unable to do 
so. The apparent severity of the penalty contemplated 
is certainly not in itself a ground for saying that 
it is “ necessary ” that it should not be inflicted. 

Itis quite true that in several of the authorities 
cited to us the existence of the inherent powers of the 
Court to reverse its own orders, where those orders 
have been pronounced through the non-appearance of 
a party, was expressly affirmed, though in others it 
is expressly denied. I find it more significant than 
surprising that in every one of the former cases to 
which our attention has been called the observation 
about inherent powers was really unnecessary to the 
decision, in the sense that the same result might have 
been reached had the Court proceeded under the rule 
itself, the non-appearance in question being due to such 
accidents as fog, insanity, minority, or a combination of 
them, and not, as here, to the representative of a -party 
having run a risk which, by a slight -margin “of five 


~ minutes, turned against him. 


I will only add that I am not impressed y the 
argument that the Subdivisional Court found as a fact 
there was here sufficient cause. for the absence of the 
Government of Burma at the time that its suit was 


_ called on, when not only did the Court not say so (and 


indeed proceeded rather on the contrary assumption) 
but also when there was, in my opinion, no evidence at 
all on which that Court could properly have so found. 
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-CRIMINAL REVISION. 
Before Mr. Justice Dunkley. 


THE KING v.. BA KYAW.* 


Criminal Procedure Code, s. 565—Sentence of whipping—Accused not sentenced 

* toimprisonment—Requirement of reporting residence illegal—Report to a 

certain. person at a certain place—Irregularity. 

The provisions of s. 565 of the Criminal Procedure Code have no 
application where the accused is not sentenced either to transportation or 
to imprisonment. Consequently, it is illegal for the’ magistrate when he.has 
passed only a sentence of wh:pping, to require the accused to report his 
residence or change of residence. 


An order to report residence to a designated personat a named vince in the 
order i is not:contemplated by s. 565 and the rules framed thereunder; 


Emperor. v.-Fulji Ditya, LLR.: 35 Bom. 139 ; Ring-Emperor v. Etwaru 
Dome, LL.R. 15 Pat. 44, referred to. “ 
. DUNKLEY, J.—The case of the paced has been 
taken up on revision because the order which the 
trial Magistrate has passed, purporting to act: under 
section 565. of the. Code of Criminal ae ceca is 
illegal. ~ - 
The SRHESHEE of the Magistrate i in thus case read as 
follows: : ‘ 


“I direct that the said Ba Kyaw do suffer 20 lashes of 
whipping under section,3 of the Whipping Act. 

‘Under the provisions of section 565, Criminal Procedure 
Code, I further direct that the said Ba Kyaw do report’ his 
residence and change of residence to the P.S.O. No. 17 Police 
Station, Mandalay, for two years after he. has suffered the 
sentence.” 


This order under section 565 of the Criminal Procedure 
Code is irregular, in that it orders the respondent to 
- report his change of residence to a person named in the 
order at a fixed place mentioned in the ecrder, and 
that is not an order which is contemplated by 


* Criminal ‘Revision No. 1607A of 1939 trom the order of the Ist Additional 
Special Power Magistrate of Mandalay in- Set Trial No, 157 of 


1939. 
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section 565 of the Criminal Procedure Code or the rules 
framed thereunder in Judicial Department Notification 
No. 33, dated the 24th January, 1902. It is, in’ fact, 
a type of order which was formerly legal under the 


‘Burma Habitual Offenders Restriction Act which has 


been repealed. Such an order cannot be made under 
the provisions of any seciion of the Criminal Pipeeaine 
Code. . 


The order is, eee oi illegal f for another reason.. 


Section 565. (1) says, in brief, ‘that when.a person has 
been convicted of one of certain offences, and is 


subsequently again. convicted. ofa similar offence, thd: 


¢ 


Magistrate, at the time of passing.a sentence of | 


transportation or imprisonment on such person, may 
also pass an order that the. convict shall-notify-his 
residence and change of or absence from such, residence 


after release in the manner provided by the remaining. 

parts of the section. In this case the sentencé passed: . 
on the respondent was a sentence of whipping and not _ 
a sentence of transportation or imprisonment, and; . 


therefore, section 565 (1) had: no application atzall. . 
_ In the cases of Emperor v. Fulji Ditya (1) and 
King-Emperor v. Etwaru Dome (2) it was held: that an 


order under-section 565 of the Criminal. ‘Procedure 


Code can only be made at the time of passing a 
sentence of transportation or imprisonment upon-the 
convict, and it cannot be made where the Court, instead 
of passing that sentence, passes a sentence of whipping. 
Consequently, the order of the Magistrate, purporting to 


be made under section 565 of the Criminal Procedure - 


Code, was illegal, because the provisions of that section 
had no application in view of the fact that the respond- 


ent was not sentenced either to transportation orto | 


imprisonment, and the order is, therefore, set aside. 


(1) (£910) 1L.R. 35-Bom. 139; - @) ass LL.R. 15 Pat, 44. 


.G,B.C.P.0.—No. 22, H.C.R., 5-8-40—1 650° — 
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CRIMINAL. REVISION. 


Before Mr. Justice Dunkley. 


THE KING v. BA KYAW* _ 1940 


, Mar. 13. 
Criminal Procedure Code, s, 565—Sentence of whipping—Accused not sentenced 
toimprisonment—Requirement of reporting residence illegal—Report to a 
certain person at a certain. place—Irregularity. 
The provisions of s. 565 of the Criminal Procedure Code have no 
application where the accused is not sentenced either to transportation or 
to imprisonment. Consequently, it is illegal for the magistrate when he has 
passed only a sentence of whipping, to require the accused to report his 
residence or change of residence. ¥ 


An order to report residence to a designated person at a named place in the 
order is not contemplated by s, 565 and the rules framed thereunder, 


- Emperor v. Fulji Ditya, 1.L.R. 35 Bom. 139; King-Emperor v. Etwaru 
Dome, 1.L.R. 15 Pat, 44, referred to. 

DUNKLEY, J.—The case of the respondent has been 
taken up on revision because the order which the 
trial Magistrate has passed, purporting to act under 
section 565 of the Code of Criminal Procedure, is 
illegal. 

The sentence of the Magistrate in this case reads as- 
follows : 


“TI direct that the said Ba Kyaw do suffer 20 lashes of 
whipping under section 3 of the Whipping Act. 

Under the provisions of section 565, Criminal Procedure 
Code, I further direct that the said Ba Kyaw do report his 
residence and change of residence to the P.S.O. No. 17 Police’ 
Station, Mandalay, i two years after he has suffered the 
sentence.” 


This order under section 565 of the Criminal Procedure 
Code is irregular, in that it orders the respondent to 
report his change of residence to a person named in the 
order at a fixed place mentioned in the order, and 
that is not an order which is contemplated by 





* Criminal ‘Revision No. 1607A of 1939 from the order of the Ist Additional 
Special Power Magistrate of ras eid in Criminal Regular Trial No. 157 of 
1939. 
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section 565 of the Criminal Procedure Code or the rules 
framed thereunder in Judicial Department Notification 
No. 33, dated the 24th January, 1902. It is, in fact, 
atype of order which was formerly legal under the 
urma Habitual Offenders Restriction Act which has 
been repealed. Such an order cannot be made under 
the provisions of any section of the Criminal Procedure > 
Code. . per: 
The order is, furthermore, illegal for another reason. 
Section 565 (1) says, in brief, that when a person has 
been convicted of one of certain offences, and is 
subsequently again convicted of a similar offence, the | 


Magistrate, at the time of passing a sentence of 


transportation. or imprisonment on such person, may 
also pass an order that the convict shall notify his 
residence and change of or absence from such residence 
after release in the manner provided by the remaining 
parts of the section. In this case the sentence passed 
on the respondent was a sentence of whipping and not 
a sentence of transportation or imprisonment, and, 
therefore, section 565 (1) had no application at all. 

In the cases of Emperor v. Fulji Ditya (1) and 
King-Emperor v. Etwaru Dome (2) it was held that an 
order under section 565 of the Criminal Procedure. 
Code can only be made at the time of passing a 
sentence of transportation or imprisonment upon the 
convict, and it cannot be made where the Court, instead 
of passing that sentence, passes a sentence of whipping. 
Consequently, the order of the Magistrate, purporting to 
be made under section 565 of the Criminal Procedure 
Code, was illegal, because the provisions of that section 
had no application in view of the fact that the respond- 
ent was not sentenced either to transportation or to 
imprisonment, and the order is, therefore, set aside. | 





(1) (1910) LL.R. 35 Bom. 139, (2) (1935) LL.R. 15 Pat, 44. 
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COURT FEES ACT REFERENCE. 


Before Mr. Justice Ba U. 


U BA PE v. THE SUN PRESS, LTD.* 


Court fees—Suit for injunction restraining Company from seliing shares— 
Company's claim to sell shares in respect of debt due—Averment of 
Company's claim in written statemenl—No counter-Claim or a off—Court 
Fees Act, ari. 1, Sch. 1. 


The plaintiff sued the defendant Company for an injunction restraining the 
‘Company from selling his shares in the Company in respect of an alleged debt 
‘due by him to the Company. He denied the debt as well as the power of the 
Company to sell the shares in respect of such debt. The Company byits 
wriiten statement contended that the debt was owing in respect of which it 
had the power to sell the shares under its articles. Held, that the suit was not 
a money suit and-the written statement did not plead any counter-claim or set 
off. No relief was asked for or claim made against the plaintiff and the sole’ 
question was whether the Company had the power to sell the-shares, The 
written statement was not required to be stamped, 


Furness v. Booth, 4 Ch. Div.587 ; Hoe Moe v. Seedat, 1.L.R.2 Ran. 349; 
Ishri v. Gopal Saran, I.L.R. 6 All. oes Saya Bya v. Maung Kyaw Shun, L.R. 
2 Ran. 276, serene to. 


oberon for the plaintiff. 
E Maung for the defendant. 
Tun Byu (Government Advocate) for the Crown. 


The plaintiff sued the defendant Company of whith 
the was a shareholder restraining it from selling his 
‘shares in respect of an alleged debt. He denied the 
debt and stated that the lien and power of sale claimed 
‘by the Company under articles 37 and 38 of its articles 
of association in respect of “ members’ debts, liabilities 
and engagements to or with the Company” could not 
‘be asserted in respect of the alleged claims against him. 
In its written statement the Company stated that a sum 
of Rs. 4,568 was due by the plaintiff to the Company 
for causing loss to the Company as its managing 
director by acts of negligence and malfeasance and that 





* Reference arising out of Civil Reg: Suit No. 261 of 1938, Original Side. 
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therefore it was entitled to exercise, its power of sale. 
The plaintiff in his reply contended that the Company 
must first establish its claim by a separate suit and that 
on the pleadings he was entitled to judgment. The 
Court held that the Company was entitled to prove 
its lien in the present case. Thereupon the plaintiff 
claimed that the Company was making a counter-claim 
against him and that Court fees should be paid thereon. 
The Taxing Masier referred the matter tothe Court. S.4 
of the Court Fees Act did not apply to the High Court 
in the exercise of its Ordinary Original Civil or Criminal 
jurisdiction ; but the High Court had issued a notifica-’ 
tion’ under clause 35 of the Letters Patent making 
schedules 1 and 2 of the Court Fees Act applicable. 


Ba U, J. (after setting out the facts in detail and refer- 
ring to the above-mentioned notification continued).— 
According to Article 1, Schedule 1, plaint and written. 
statement pleading a set-off or counter-claim are 
documents chargeable with fees. | 

Now, what is a “set-off” or ‘ counter-claim ’’? 


‘Neither of these two terms is defined or explained 


in the Court Fees Act. Even in the Civil Procedure 
Code reference is made only toa “set-off”’ in Order 8,. 
Rule 6 and no mention is made-anywhere in the Code 
of a ‘ counter-claim.” : 

The doctrine of “ set-off” is explained by Mahmood J. 
in Ishri v. Gopai Saran and another (1) as follows : 


“The doctrine of set-off, which owes its origin to Roman. 
jurisprudence, was weli known to the civil law under the more 
comprehensive title of compensation, which, in the words of 
Story J. may be defined to be the reciprocal acquittal of debts. 
between two persons who are indebted, the one to the other ; or, 
as itis perhaps better stated by Pothier, compensation is the 
extinction of debts, of which two persons are reciprocally debtors. 


~~, (A) (1884) LL. 6 All 352, 0 
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‘to one another, by the credits. of which they are reciprocally 
creditors to one another.” ‘ 


_ This Court also ae it in Hoe Moe v. 1. M. Seedat 
{1) as follows : 


“In the case of a plea of payment, the allegation in effect 
means that the debt or amount of the demand alleged to be due 
to the plaintiff (or, in the case of a partial payment, the amount of 
the debt or demand ro-lanto paid off) had ceased to be due by 
reason of the alleged payment, and that consequently, it was not a 
‘just demand validly in existence at the time of the institution of 
the suit, or at the time of the written statement, as the case may 
be. ‘his plea is quite different in its nature from a plea of set-off 
‘raised by the defendant under the Code, which is in effect a 
request that the debt or amount to be found due to the plaintiff 
shall thereafter be treated as extinguished or satisfied in whole or 
pro-tanto by being set-off against the debt or ascertained sum due 
to the defendant. In-short,a payment refers to a satisfaction or, 
extinguishment effected prior to the raising of the. defence of 
payment, whilst a defendant’s plea of set- off prays for a satisfaction 
or extinguishment commencing in the future after the date of the 
application.” 


A set-off can thus be pleaded only in a money suit. 

in the case of a counter-claim as it is not mentioned 
in the Code of Civil Procedure it looks as if such a 
thing as counter-claim is not known to our Law. 
This is the view of the Calcutta High Court’ in 
Gour Chandra Goswami and another:v. The Chairman 
of the Navadwip Municipality (2). 

The same view was taken by the counsel for the 
defendant in the case of Currimbhoy & Co., Ltd. v. 
pie. Creet and others (3) where the learned counsel 
submitted that a counter-claim is incompetent in 
Mofussil Courts. His submission was accepted by 
their Lordships .of the Privy Council without. any 
comment thereon. - - 





Ly: 24), IL. 4 Raa. AiO ana nae A. LR (1922) ‘Cal. 1” 
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On the other hand, as the term “‘ counter-claim ”’ is 
used in the Court Fees Act, it seems that in suitable 
cases it can be allowed to be pleaded. This is so held 
in Saya Bya and one v. Maung Kyaw Shun (1) where 
a Bench of this Court has said : 


“ The respondents urged that the counter-claim was a form of 

suit unknown to the Code of Civil Procedure and would not lie. 
This is strictly speaking correct, but there i is nothing to prevent 
a Judge treating the counter-claim as the plaint in a cross suit and 
hearing the two together if he is so disposéd and if the covnier- 


claim is properly stamped.” 


A “counter-claim ” is thus a cross action ‘brought 
by the defendants against the plaintiff and as such the 
defendants must ask for some kind of relief against 
the plaintiff. A pleading which asks no cross relief 
against a agli either alone or with some ie 
person is not a “counter-claim” [per Jessel MLR. 
Furness v. Booth (2)]. 

Therefore, in cases where the defendant makes no 
claim against the plaintiff by a written statement and 


- asks for no relief against the latter, the written state- 


ment should not-be stamped. 
'_ The present case not beinga money suit a “‘ set-off.” 
cannot be, and in fact is not, pleaded. The question 
is: Whether the defendant Company makes any claim 
against the plaintiff and asks for any relief against 
him? 

From the pleadings set out-above, it will be seen. 
that the case of the plaintiff, in short, is, that the 
defendant Company has no power of sale over his 
shares i in respect of its disputed claim. 

The short defence of the defendant Company is that 
it has the power of sale over the shares of any of its 





_ shareholders in respect of any of its claims, disputed 


“() (1924) LL. 2 Ran 276, ~~ “(@) 4 Ch. Div. $87. 
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or otherwise, against the said shareholder. The whole 1° 

question for decision in my opinion, therefore, is le 

- whether the defendant Company has such a Pore of ‘Tue Sun 

sale or not. i ici a 
For these reasons I hold that the written statement aU, J. 

does not plead a counter-claim and consequently it 

.does not require to be stamped. I allow five gold 


mohurs as costs to the defendant Company. 
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Before’ Mr. Justice Mosely, and Mr. Justice Sharpe. 


U SAN YI AND OTHERS 
v. ; 
MAUNG PO YI AND ‘OTHERS.* 


‘Burmese Buddhist law—Atetpa ‘property ‘of eindaunggyi couple—Not payin 


property—No joint interest in atetpa property—Doctrine of: common. 
disaster—Death of eindaunggyi couple without chtldren—Atet children of 
wife—Claim to atetpa property of step pene ane geand i cad of 
atetpa property out of joint funds. 


' The atetpa property of an eindaunggyi couple does not become their joint 


“property in the way that the sayin property of a virgin couple may do. When 


two eindaunggyis marry neither of them thereby acquires any interest in the 
atetpa property of the other. 


The doctrine of common disaster cannot be applied to mean that the heirs 
of each spouse are entitled to asharein the atetpa of the other spouse as if 
their parent had been the survivor. ; 

Consequently, on the death of the ezndaunggyi couple within a few days of 
each other and without any children of the marriage, the atet children of the 
wife are not entitled to any share in the atetpa property of their step-father as 
against his atet children. The fact that during the second marriage, the step- 
father had mortgaged the property and redeemed it with the joint fanieis does 
not change the character of the property. 

Chettyar, C.T.P.V. v. Tha Hlaing, LU.R. 3 Ran. 322 (F.B.); Chettyar, 
N.AV.R. v. Maung Than Daing, 1.L.R. 9 Ran. 524 ; Daw Hla Onv. Ma Nyun, 
{1937] Ran. 410 ; Ma Ein v. Tin Nga, 2 L.B.R.197 ; Ma Ein Si v. Ma Wa Yon, 
(1897-01) 2 U.B.R.131: Ma Duin Zan v,. Ma Myaing, LL.R. 13 Ran, 487 ; 
Ma Le v, Tun Shwe, 10 L.B.R. 10; Ma Faing v. Shwe Hpaw, 1.L.R.5 Ran. 196; 
Ma San Shwe v, Valliappa Chetty, 10 Bur. L.R.49; Maung Shwe Tha ‘v. 
Ma Waing, 11 L.B.R. 48; Maung Shwe’ Yan v..Ma Ngwe, (1897-01) 
2 ULB.R. 115 ; Maung Tun v. Ma Ya, AiR. (1930) Ran. 237; Mi Dwe Naw v. 
Maung Tu, SJ.L.B. 14; Mi Saing v. Yan Gin, (1914-16) 2 U.B.R. 127 ; 
Nga Tun Baw v. Nga Kan, 4B.L.J. 244; San Pev. Ma Shwe Zin, 9 L.B.R. 176 ; 
U Maung Nge v. P.LS.P, Chettyar, AJ.R. (1934) Ran. 200;U Pe. v. 
U Maung Maung Kha, 1.L.R.10 Ran, 261; U Po Tha Dun v. Maung Tin, 
LL.R. 8 Ran, 480, discussed. 


Daw On Bwintv. U Ba Sein, saa Civ. 2nd App. 379 of 1938, H.C. Ran, 
dissented from, 


E Maung for the appellants. 


Paul for the respondents. 





* Special Civil 2nd Appeal No. 71 of. 1939 from the judgment of the 
Assistant District Court of Magwe in Civil Appeal No. 49 of 1938. ; 
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MOSELY, J.—In this second appeal, which has. been 


$b) 


. 1940 


referred to a Bench. of .this Court, a question of U San ¥ 


Buddhist Law is raised, in regard to the interest (if any) 
which one party toa marriage (here the. wife) acquires 


on marriage in the atetpa property of the other party, » 


when both are eindaunggyis, that is have been 
previously married. 

The plaintiff-appellants U San Yiand fourteen are 
the pubbaka or atet children (children by the first 
marriage), and the afet grandchildren of Ma Shwe Ma, 
‘who married U Tun Tha about 1911 and died within 
a,few days of his deathin 1927. The defendant- 
respondents Maung Po Yi and five are the afet children 
and grandchildren of U Tun: Tha. There was no 
issue of the second marriage.. The plaintiffs claimed 
one half of certain land as the hnapazon. or. jointly 
acquired property of the second marriage. They alsc 
made a similar claim to one half of a house and its site. 
‘The defendants admitted that the house and site were 
the hnapazon property of the second marriage, and 
admitted the plaintiffs’ claim toa one-half share in it. 
But they contended that the iand was atefpa property 
brought to the second coverture by U Tun Tha. There 
is nothing on the record to show whether there was 
atetpa property brought to it by Ma Shwe Ma, and the 
‘question of wissaya and nissita need not be discussed. 

_ The trial Court found that the land (worth some 
Rs. 300) was U Tun Tha’s afetpa property, but that it 
had been mortgaged for the small sum of Rs. 40 and 
had been redeemed, presumably with the joint. funds, 
by U Tun Tha, and had therefore changed its character 
and had hecowe hnapagon property. Jt was decreed 
that the plaintiffs should have half the land, the parties 
to béar their own costs, 

In appeal. the. learned Additional District Judge 
held rightly that the land had nol been merged in the 
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jointly acquired property. or changed its character. See 
Maung Shwe Tha.v. Ma Waing (1), and other author- 
ities cited.in May Oung’s Buddhist Law 2nd edition 
Part I page 57. He also held on the authority of 
Ma®Hnin.Zan v.-Ma Myaing (2) that the plaintiffs 
were not entitled to any interest in this property, and 
dismissed the suit with costs throughout. 
“In. Ma Hnin Zan’s case (2), the afet children of the 
wiie sued the atef children of the husband for a share 
in the atetpa property of the husband. There the wife 
predeceased the husband, and there was no hnapazon — 
property of the second coverture. It was held that the. 
plaintiffs were not entitled to inherit any share of the 
atetpa property, the Kaingza Tejo and Vannadhamma 
Dhammathats quoted (pp. 489, 490) and the Kungya- 
linga Dhammathat [p. 504,. quoted in section 253 
of the Digest Maung Shwe'Tha's case (1) at p. 50] 


- being followed in preference to the rule given in 


Manugye Book X section 9. To the Dhammathats 
quoted may- be added the Kinwun Mingyi’s Aftathan- 
kepa sections 222 and 223 [quoted in Mayng Shwe 
Yan v. Ma Ngwe (3). . 
It is argued in the present appeal that the law of 
partition on divorce by mutual consent is no guide to 
the law of devolution by inheritance. Itis contended 
that by the doctrine of common disaster the heirs of 
husband and wife. share equally, or in the alternative 
that Ma Shwe Ma had obtained a vested right to the 
extent’ of one-third in this afetpa property which 
is inherited by her afet children, I do not think 
that the doctrine of common disaster (Manugye 
Book X séctions 56 and 32) is of any assistance to the 


(4) MLBR. 48. °.  .. . (2), (4935) 1-L.R, 13: Ran; 487. 
(3}: (1897-03), 2,U.BR 113, - 
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appellants. The head note in Ma Ein v. Tin Nga (1 .) 
is. mS EAS It. reads : 


an When a husband and wife die childless withi##a short time 
of one another their esta e retains its character as the joint estate 
of both. y 


This can only mean that what was joint before remains 
joint. Both section 56 and section 32 however go 
beyond this. Neither section 56 nor section 32 refer 
specifically to eindaunggyis. Section 56, it is true, 
does provide that in such a case the collateral weladives 
of both sides are to “ inherit ” (i.e. presumably the 
hereditary property previously mentioned) “and also 
the property acquired during marriage.” But the 
section is expressly limited to the case where neither 
spouse left children, grandchildren or great grand- 
children or parents. Section 32 provides that the 
parents shall take the payin of their child, but if one 
spouse kad no property originally and the other had, 
. that is if they stood to one another in the relationship 
of nissita and nissaya, the parents of the nissita spouse 
_ were to take a onc- -third share of the original property 
and those of the wissaya a two-third share. This again 
only deals with inheritance by the parents where there 
are no children of the marriage. ; 

_ Itis the joint. estate that is shared equally by the 
relations on both sides, U Po Tha Dun v. Maung Tin (2) 
and Maung Tun v. Ma Ya (3). See Lahiri’s Buddhist 
Law on edition pages 183, 184. 

to a quarter share. of U ‘Tun Tha’s ateibo ce 
if she had survived » him [Manugye xX 10, Digest 
section 229, Ma Le v. Tun Shwe. (4)], yet the doctrine of 
common disaster. cannot be applied to. mean that the 


(1) $L.B.R19% - (3} A.ER.-(1930)-Ran: 237. 
(2) (1930) LL.R. 8 Rap. 480. - . (4}-10,L.B.R. 10, 
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heirs. of each spouse are entitled to a share in the atetpa 
of the other spouse as if their Eee had been the 
survivor, . 

I note that the case of Ma Ein Si v. ‘Ma Wa Yon (1) 


‘referred to by May Oung in his book at page 260 was 


not as he says one where the doctrine of common 
disaster was applied. There the atet daughter of the 
husband was given a one-fourth share of the atetpa 
property of the wife as against the atet children of the 
wife ‘because the husband had survived the wife. 
Manugye Book X section 9 would not help the 


appellants. It gives the law of partition when there 


are three kinds of sons,--that is the auk children 
(children by the second marriage) and the two sets of 
atet children, and says that on the death of the parents 


the son of the mother is to have the property she 


brought with her as her portion (atetpa), the son of the 
father what he possessed at the time of the marriage 


(his atetpa), and the son of both what had been acquired 


during the marriage. It was only when there was no 


hnapazon acquired during the last marriage that the auk 


child was allowed a share of the atef property one-fourth. 
If one spouse brought afeipa property and the other 


none, and there was no property acquired in the second 


marriage (Attathankepa 222 omits this second qualifica- 
tion), the son of the spouse who brought the property 
was given a three-fifth share, the others a one-fifth share 


‘each. At divorce eindaunggyis take back their aletpa 


property entire: (Manugye Book XII section 3, page 345, 
section 264 Digest), while in the case of avirgin couplé 


(persons who have not been previously married), they 
can only take back two-thirds of their payin property 


(which corresponds to the ‘atetpa of the eindaunggyi), 
vide Manugye | Book XII page 342, “The cariiest ruling 


Yay fio. -O1) 2 U.B.R, 131, 1347 
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on the subject is Mi Dwe Naw. v. Maung Tu (1), 


followed in Mi Saing v. Nga Yan Gin (2). During the. 


continuance of the marriage the eindaunggyi husband 
can alienate his own atetpa property, Panam Dhamma- 
thai section 252 Digest and section 406 of the 
Attasankepa. See too MacColl A.J.C. in. Nga ues 
Baw v. Nga Kan (3). Per contra Maung Ba fj, 

Ma Paing v. Shwe Hpaw (4). 

The same view was ‘orantiy held as regards fie 
payin of virgin couples, cf. Ma San Shwe v. Valliappa 
Chetty and two (5), until the Full Bench ruling in 
C.T.P.V. Chettyar v. Tha Hlaing (6). Carr J. there 
(at page 346) gives the reason for not giving to each 
eindaunggyi spouse the same rights in the payin 
property of the other as are given on a first marriage,— 


and that is, of course, the necessity of considering the . 


interests of the children of the first marriage. 

In the same ruling Carr J. (at page 347) gives 
reasons for following the law of partition on divorce 
for the purposes of partition on inheritance (where no 


specific provisions “of “customary law to. the contrary 


exist), which a Bench of which I was a member followed 
in Daw H]a.On v. Ma Nyun-(7). In San Pe and two v. 


Ma Shwe Zin and three (8) Twomey C.J. and Ormond J.._ 


laid down that it is only when the surviving step-parent. 
dies leaving no natural issue and no widow surviving 
him that the children of the step-parent’s deceased wife 
by aformer husband are entitled to the step-parent’s. 
property. This judgment was followed in Ma Hnin 
Zan’s case (9) as regards payin property (pages 491 and 
505 ibid.). 


(1) S.J.L.B. 14. ; (5) 10 B.L.R. 49, 

(2) (1914-16) 2 U.B.R. 127. (6) (1925) ILL.R. 3 Ran. 322, 
(3) 4 B.L.T. 244. (7) [1937] Ran. 410, 413, 

(4) (1927) LL.R. 5 Ran. 296, 332. ~ (8) 9 L.B.R. 176. 


(9) (1935) LL.R. 13 Ran, 487. 
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Mya Bu J. in his judgment there (at page 504) says 
that it is an accepted modern notion that as regards the 
payin property of an ehndaungeyi spouse neither the 
spouse nor the. spouses’ children by a previous marriage 
have any interest in it during-the life-time of the party 


who brought the property. He considers that it is settled 
. law that since the extent of the relative interests of 


husband and wife in property during marriage is to be 


decided by the rules applicable to a partition upon 


divorce where néither party is at fault, and that upon 
a divorce by mutual consent between an eindaunggyi 
couple | neither can obtain any share in the atetpa 
property of the other, an eindaunggyi spouse possesses 
no right whatever in the payin property of the other 
éindaunggyi spouse during the latter's life-time. There 
is no cogent reason he thinks, why the afef children of 
an eindaunggyi spouse should share in the property. 
brought to the marriage by the other eindaungeyi 7s 
spouse. 

In N.A.V.R. Chetlyar -v. Maung Than Deine. (4). 


Carr J. quoted in extenso the passage from Book VIII. 


of Manugye (at pages 239, 240) which is relied upon. 
but not quoted in Tun Baw’s case. The words in 
italics quoted in that judgment at page 551 bear out 
Carr J’s. contention that the atefpa property of an 
eindaunggyi couple does not become their joint 
property in the way (Carr J. says “to the same extent ”’) 
that the payin property of a virgin couple may do. 

It may be noted here that the obiter remark in U Pe 
v. U Maung.Maung Kha (2), a decision of their 
Lordships of the Privy Council, that on partition payin 
property is equally divided between the parties is 
clearly a mistake, as has been pointed out in U Maung 
— P.L.S.P. Chettyar (3). 


1) (1931) LL.R. 9 Ran, 524, 550. (2) (1932) LLL.R. 10 Ran, 261, 
(3) ALR. (1934) Ran. 200; 
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It would seem clear that: the appellants are one 
entitled to any share in the atetpa property of their 
step-father and this appedl will be dismissed with costs 
ad-valorem. 


SHARPE, J.—The husband and wife in the present 
case were eindaunggyis, that is to say that each of them 
had been previously married. To this marriage the 
husband brought certain property, his atetba. After 
this marriage the husband and wife mortgaged. the 
piece of land“in question, which was part of. the atetpa 

property of the husband, and later. on that land was 
redeemed by them. Subsequently both the husband 
and wife died, within a week of each other. There was 
no issue of this, their last marriage, but both of them 
left children and grandchildren by their former spouses. 
Those of the wife are the present appellants and those 
-of the husband are the respondents. 

T agree with the conclusion of the lower appellate 
Court that, on the authority of Ma Hnin Zan v, 


Ma Myaing (1), the mortgage and redemption after the © 
second marriage did not change the character of | 


the land, which remained the atefpa property of the 
husband. .I am unable to accept the appellants’ 
contention that the fact that the wife survived the 
husband, albeit only by five days, renders the decision 
on Ma Hnin Zan’s case (1) inapplicable to the facts of 
the present case. 

' There remains for our determination the question 
whether the appellants are: entitled to a share in the 
land in question, or, in more general” terms, as my 


learned Brother has put it, whether, in a case where. 


both the parties to a marriage have been previously 
married, one. party to such marriage acquires on 


(1) (1935) LL.R. 13 Ran. 487. 
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marriage any (and, if so, iat interest in the property 
which the other party brought to that marriage. 

In the case of the N.A.V.R. Chettyar Firm v. 
Maung Than Daing (1) Carr J. cited a passage in 
Book VIII of Manugye which seemed to him, as he 
expressed it, 


“at least to suggest a doubt whether the atetpa property of 
an eindaunggyi couple becomes their joint property to the same 
extent as the fayin property of a virgin couple may do.” 


In the unreported case of Daw On Bwint v. U Ba 
Sein (2) Baguley j. said that in principle he could see 
no difference between the atetba property brought by 
an eindaunggyi wife to a marriage and the payin 
property brought by a virgin to her first marriage, and 
he held that the settled rule of Burmese Buddhist Law, 
as regards payin property where the relationship. of 
nissaya and nissita exists, namely,. two-thirds. for.the 
party bringing the payin and one-third for the other 
party, alsc applies to atetpa ae aa in ‘ths case of 
eindaunggyis. 

The present appeal originally came bee Dunkley |. 
who, in view of the conflict between Baguley J’s. 
decision and the observations.of Carr:J. which I have 


just mentioned, thought it desirable that this appeal 


should be decided by-a Bench. ' 

I have had the benefit of reading the judgment just 
delivered by my brother Mosely,.and therefore it is 
enough, I think, for me to say this: In my judgment 
the passage from Book VIII of Manugye quoted by 
Carr J. in N.A.V.R. Chettyar Firm v. Maung Than 
Daing (1) does more than merely give rise to the doubt 
expressed’ by that learned Judge; to my mind that 
passage may be taken as authority | for the peposan, 





(1) (1931) LL.R, 9 Ran. 524, (2) Spl. Civ. 2nd Ap. 379 of 1938, 
$51,552. H.C. Ran 
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not ‘only that the afetpa property of an eindaunggyi 1940 
couple is not governed by the same.rules as. the payin USan Yi 
property of a virgin couple, but also that, when two iron 
eindaunggyis marry, neither of them thereby acquires °° ¥™ 
any interest in the atetpa property of the other. SHARPE,J. 
Accordingly I must, with all respect, dissent from the 

view taken by Baguley J. in Daw On Bwint’s case (1). 

_.I agree’ with .my. learned brother that in the case 

" now before us the. appellants. are not entitled to any 
share in the atetpa property of their step-father, and 

that their appeal must be dismissed with, costs. 


- (1) Spl. Civ. 2nd Ap, 379 of 1938, H.C. Ran. 


544, 


1940 


Feb; 13. 


RANGOON LAW REPORTS. [1940 


“APPELLATE CIVIL. 
‘Before ity. Justice Mya Bu, and Mr. Justice Mosely. 


CHIDAMBARAM 'CHETTYAR. 
i ee a 
U MAUNG MAUNG anp oTHERS.* 


Insolvency-——Suit by unsecured creditor afler adjudication—Leave of Court, 
a condition precedent-—Proceedings pending at date of Rapin 
’ Provincial Insolvency Act, ss, 28 (2), 29. - 

‘ Section 28 (2) of the Provincial Insolvency Act clearly enacts that after am ~ 

order of adjudication is made, no suit or other proceeding can be instituted by: 


-an unsecured creditor against the insolvent or his’‘property without the leave of 
_the Insolvency Court and such leave is a condition precedent to the right of 


~ action. 


§. 29 of the Act must be read with s, 28; it refers only to proceedings. 
which are pending at the time of adjudication, that is, instituted before the 


‘order of adjudication or else simultaneously with it, 


Cuddappa Ghouse Khan vy. Rowther, 53 Mad. L.J. 412:; D. M. Rowther v. 
Sahabdeen Sahib, 1.L.R. [1937] Mad. 841 ; in re hear actin: LL.R. 40 Bom.. 


+235; J. F. Shroff v. Hussein bhai, ‘22 Bom. L.R. 319 ; Maya Ookeda. v. Kurpal,. 


34 Bom. L.R. 649 ; Nacoda v. E.M, Chellyay Firm, 1.L.R.9 Ran. 7; Panna Lal v. 
Hira Nand, 1.L.R. 8 Lah. 593 ; Rowe & Co., Lid. v. Tan Thean Taik, LL.R. 2: 
Ran. 643; Tan Seik Ke v. CA. MC .T. Firm, 1.R. 6 Ran. 27 ; Vasudeva v, 


Rao, LL.R. 42 Mad. 684, referred to. 


Brownscombe v. Fair, 58 L.T. 85, mentioned. 
Bheraji & Co. v. Vasantrao, 31 Bom. L.R, 981; Bhimaji v. Chunilal, 1.L.R, 


5% Bom. 623; Mahomed Elias v. Abdul Rahiman, LL.R. 41 Bom. 312 ; 


Subramanyam v, Narasimham, 56 Mad. L,J..489, dissented from. 
K. C. Sanyal for the appellant. 
Clark, Hay and P. K. Basu for the respondents. 


Mosk Ly, J.—In the two suits with which these two 
appeals, Nos. 88 and 89 of 1939, deal, the appellant 
Chetiyar firm sued to set aside sales by a receiver in 
insolvency of certain property of the insolvent to the 
defendant-respondents in these appeals. The appellant. 
was 2 creditor in that insolvency, and he had made an 

* Civil First Appeals Nos. 88 and 89 of 1939 from the order of the Assistant 
District Court of Tharrawaddy in Civil Reg. No, 1/3 3 of 1939-38, 
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application to the insolvency Court under section 68 of - 


the Provincial Insolvency Act to set aside these sales. 
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having been made within the period,—twenty-one 
days—, allowed by the section. 


D. 
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The suits were dismissed on two grounds. The first Mosety, J. 


ground was that leave of the insolvency Court to file 
these suits in the Assistant District Court had not been 
obtained as required by the provisions of section 28, 
-sub-section (2) of the Act. The other ground was that 
the suits in any case did not lie, as the insolvency 
Court had exclusive jurisdiction to deal with such a 
question, 

It is now contended in these gone that leave of 
the insolvency Court was not requisite for this form of 
suit. It is also argued that the trying Court _should 


have stayed the suits under. section 29 of the insolvency 


Act. 

| We have - not thought ‘it ‘necessary to hea the 
learned advocates on the second ground of dismissal, 
that is, the exclusive jurisdiction of the insolvency 
Court.’ We are of the. opinion that in any case. these 
appeals must fail by reason of the first BrOp Eis on which 
the suits were dismissed. « 


follows : 


“(2) On the making of an order of adjudication, the whole of 
the property of the insolvent shall vest in the Court or in a 
receiver as hereinafter provided, and shall become divisible 
among the creditors, and thereafter, except as provided+by this 
Act, no creditor to whom the: insolvent is indebted in respect of 
any debt provable under this Act shall during the pendency of the 
insolvency proceedings have any remedy. against the property of 
the insolvent in respect cf the debt, or commence. any suit. or 
other legal proceedings, except. with the leave of the Court and 
on such terms: as the Court may impose.” : 


Section 28 (2) of the Provincial. insane Act is: as 
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Section 29 of that Act says— 

"29. Any Court in which a suit or other proceeding is pending 
against a debtor shall, on proof that an order of adjudication has 
been made against him under this Act, either stay the proceeding, 
or allow it to continue on such terms.as such Court may impose.” 


Sections 28 and 29 are part of that portion of 
the Act which is headed “ Order of Adjudication”. 
Section 28, as the margirial note shows, deals with the 
effect of an order of adjudication. Section 29 which 
immediately follows must refer to the same term as 
section 28, that is to say, proceedings subsequent to 
an order of adjudication as is indeed clear from the 
language of the section. 

The operation of section 28 affects all creditors 
[other than secured creditors,—section 28 (6)], whether 
they are judgment-creditors or not, or have proved 
their debt or otherwise. The section clearly enacts 


that during the pendency of the insolvency proceedings. _ 


no creditor shall commence any proceedings in pursuit’: 
of a remedy against the property of the insolvent in - 


respect of his debt. 


It is settled law that if leave is necessary such leave. 


is a condition precedent to the commencement of the 


suit, that is, as was for exathple held in Mohamed: 


Adjim Nacoda v. E.M. Chettyar Firm (1). The distine- 
tion between a bar to the Court dealing with a 
suit and a bar to the Court allowing the institution 


of the suit is well exemplified in Jamsedji F. Shroff 


v. Husseinbhai Ahmedbhai (2). The. language of 
section, 28, however, admits of no alternative interpreta- 
tion : a suit cannot be commenced without the leave of 
the insolvency Court. 

Mohamed. Adjim Nacoda v. E.M. Chettyar Firm (1) 
was a case where an attaching creditor sued under 


— 





(1) (1930) LL.R9 Ran.7, (2) (1919) 22 Bom, L,R. 319, 
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Order 21, rule 63, of the Code of Civil Procedure 


against a claimant for’a declaration that the property 
attached belonged to his judgment-debtor. The 
judgment-debtor had in the meantime been adjudicated 
an insolvent. The suit was filed without first obtaining 
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* such leave was a condition precedent to the commence- 
ment of the suit in a case of that description. It was 


said thatthe suit was filed by the plaintiff in his capacity _ 


as a creditor of the insolvent, and that the purpose of 
the suit was to obtain satisfaction of decrees if obtained. 

Vasudeva Kamath v. Lakshminarayana Rao (1) was 
there relied on. That was a case where a creditor 
without the leave of the Court of Insolvency instituted 
a suit to set aside a transfer made by the insolvent as 
being in fraud of creditors. It was said by Wallis C.]. 
that such. a suit without the leave of the Court would 
be in contravention of section 28, and would enable the 
_ judgment-creditor to obtain satisfaction of ‘his decree 
out of the property declared in the suit to be the 
property of the insolvent. Even as regards a suit by a 
creditor who was not a judgment-creditor to declare a 
transfer void against creditors generally the learned 
Chief Justice thought that the words of the sub-section 
“or commence any suit or other legal proceedings” 
were sufficiently wide to cover a suit to make property 
available as the property of the judgment-debtor, and to 
forbid the institution of such a suit as this without the 
leave of the Court. The policy of the law, as disclosed 
in the section, was to place the administration of the 
estate including the realization of assets under the 
control of the Court, and it would be opposed to this 
policy to allow.a creditor to proceed with a suit of this 
. kind except with the leave of the Court and on such 
terms as it might-impose,. .~... <----- Shrek ite Seneca 

(1) (1919) ILL.R, 42 Mad, 684, 
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This’ reasoning would apply a fortiori to a suit-of 
the present kind,—one to set aside a sale by a receiver 
in insolvency. 

The case quoted by the appellant on this point, 
Donepudi Subramanyam v. Nune Narasimham and 
others (1) is I consider against him in the present case. 
The -suit in question there was one brought endee ‘ 
Order 21, rule 63, by-an attaching creditor to contest an 
order, passed in favour of the claimant allowing his 
claim to properties attached by the creditor. Here, 
too, the judgment-debtor was adjudicated an insolvent 


subsequent to the attachment. but before the filing 
of the suit. Here Wallace J. was of the opinion that 


section 28 prohibited, without leave of the Court, a 
creditor from commencing any proceedings only where 
those proceedings by their nature affected prejudicially 
the administration of the insolvent’s estate by the - 
insolvency Court. I need not consider whether that 
interpretation i is correct or not for the decision went on 
to point out that the receiver was not a necessary party ~ 
to that case, and was unaffected by the proceedings, 
which did not ask for any remedy against the property 
of the insolvent but merely prayed for a’ declaration 
that the attached property belonged to the insolvent. 

~ Icannot agree with the argument of Thisyeneatee 
chariar J. (page-506 of the judgment), that section 29 
which refers to a suit pending against a debtor makes it 
clear that the proceedings dealt with under sub-section — 
(2) of section 28 are only proceedings against a debtor 
for the recovery of the debt. It may be that the main 
object of section 29 is to prevént a debtor from being 
harassed by unnecessary litigation. One of the objects 
‘of section 28 (2), however, is wider than that : itis to 


prévent unnecessary interference with the work of the 


“ (i) (1929) 56 M.LJ. 489. 
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insolvency Court and especially with the realization of 


the assets of the judgment-debtor in insolvency. 

‘I have no doubt that Mohamed Adjim Nacoda v. 

E.M. Chettyar Firm (1) was correctly decided. a7 
It seems to me clear, too, that section 29 is no bar 
to the case. I say this with respect as there aré 
* authorities to the contrary. In Mahomed Haji Essack 
, Elias v. Abdul Rahiman bin Shaikh Abdul Aziz El. 
Ebrahim (2), a Bench of the Bombay High Court very 
_ briefly, and without consideration followed an English 
ruling Brownscombe v. Fair (3), which said that the 
corresponding .words of section 10 of the English 
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Bankruptcy Act of 1883 (section 9 of the Act of 1914) ..— 


which are practically identical with those of section 29 
of the Provincial Insolvency Act [except that the 
English Act, like section 18(3) of the Presidency- 
Towns Insolvency Act says “may stay” and not 
“shall stay’’] were wide enough to justify a stay of 
proceedings in an action which was not pending at the 
time of the order of adjudication. 

_ Mahomed Haji Essack Elias v. Abdul Rahiman bin 
Shaikh Abdul Aziz El. Ebrahim (2) was doubted but 
followed by a single Judge in Bheraji Samrathji 
& Co. v. Vasantrao Govindrao Prabhakar (4). There 
Fawcett J. pointed out that Brownscombe v. Fair (3) 
was subsequently not considered a safe guide, and that 
orders of stay in the case of actions commenced after 
receiving orders had been passed were now given under 


section 7 of the Bankruptcy Act of 1914 (=section — . 


9 of the Act of 1883), and not under section 9 of the 


Act of 1914 (=section: 22 of the Act of 1883), see 
William’s Bankruptcy: Practice, page 73, Fifteenth 
Edition, where Brownscombe v. Fair (3) is cited under 
section 7, 


(1) (1930) LL.R. 9 Ran. 7 (3) 58 L.T. 85. 
(2) (1916) IL.L.R. 44 Bom, 312, - (4) 31 Bom. L.R. 981. 
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In Bhimaji Bhobhutmal v. Chunilal Jhaverchand 
(1), Tyabji J. again followed Mahomed Haji Essack 


_CHRITTAR | v. Abdul Rahiman. (2). In Maya Ookeda v. Kuverji 


vU MauNG 
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Kurpal (3), however, Mr. Justice Blackwell followed 


the decision of Mr. Justice Davar in Im re Dwarkadas 
Tejbhandas (4) and held that stay could not be 
granted but that leave was a condition precedent — 
remarking that in Mahomed Haji Essack v. Abdul 
Rahiman (2) there had been no argument on the 
question whether leave was requisite and that that 
question was not decided by the Bench in that case. 
With respect. I would agree with the conclusions 


arrived at by Blackwell J. Another case referred 


to by the learned advocate for the appellant is © 
Cuddappa. Ghouse Khan v. Bala Subba Rowther (5). 
There it was held that the leave of the Court under 
section 28 (2) was acondition precedent to the institution 


; of the suit and must be obtained before that institution ; 


failure to do so could not be cured by obtaining jeave 


subsequent to the institution-of the suit. It was -. 


also remarked obiter by Odgers J. that the remedy 


_ of a person who had instituted such a suit without 
obtaining leave was to make an application under 


section 29. This remark was unnecessary for the 
decision of that suit and was not concurred in by the - 
other Judge: it is also inconsistent with Odgers J’s, 
decision though it appears in the head-note. 

Section 29 was not even alluded to in the two 
previous. decisions of this Court .on-section 28, 


~ Rowe &.Co., Ltd. v. Tan Thean Taik (6) and Tan Seik 


Ke vy. C.A.M.C.T. Firm (7). In the case already 
cited on the other point, Donepudi Subramanyam 


(1) (1931) LL.R. 57 Bom. 623. (4) (1915) LL.R. 40 Bom. 235, 


(2) (1916) LL.R.41 Bom. 312. (8) 53 Mad. LJ, 412, ° 


3) *. Bom. LR. 649. ‘ 6) (1924) LLR. 2 Ran. 643. 
. a (1927) ILL.R. 6 Ran. Dh: 
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v. Nune Narasimham and others (1),.it was held that 
leave was a condition precedent, and that in the 
absence of leave the suit must be dismissed. Another 
_ decision in the same sense is Panna Lal-Tassaduq 
Hussain v. Hira Nand-Jiwan Ram (2), which discusses 
section 29 and holds that it can only refer: to suits 
- Which had been instituted before an order’ of 
adjudication was passed. - 

The effect of section 29 and the previous decisions 
on this point are well summed up by Venkataramana 
Rao J. in Davood Mohideen Rowther v. Sahabdeen 
Sahib (3), a ruling which was only brought to our 
shotice at the close of the argument in this case. The 
view of the law there expressed is to the same effect 
as the conclusions at which we have. already arrived. 
I would draw attention in particular to the: discussion 
of Brownscombe v. Fair (4) at page 850 there, and to 
the case cited there In’ re Wray (5), which is at 
variance with Brownscombe v. Fair (4). 

‘In my opinion, it is clear that section 29, which 


_ must be read with section 28, can only refer to proceed- 


ings which are pending at. the time of adjudication, 
that is, instituted before the order of adjudication 
or else amelie coady with it. 

In any event an order of stay would be an entirely 
inappropriate remedy in the present proceedings,—a 
suit to set aside a sale by the receiver. Such an order 
_ would be tantamount to a dismissal of the suit. 

These two appeals must be dismissed with costs. 


MYA Bu, J.—I agree. 


(1) (1929) 56 M.L.J. 489. (3) LL.R. £1937) Mad. BH . 
(2) (1927) 1.L.R. 8 Lah. 595, (4) 58.L.T. 85. © ; 
(5) 36 Ch. Div,.138,:143, 
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APPELLATE CIVIL. 


Before Sir Ernest H. Goodman Roberts, Kt. , Chief Justice, and 
Mr. Justice Dunkley, 


_ BILASROY AND ANOTHER 
« . . v. is 
THE SCINDIA STEAM NAVIGATION CO., LTD.* 


Contract of carriage of goods by sea—Burma Carriage of Goods by Sea Act, 
ss. 2,4; art. 2, art. 3, rule 6—Incorporation of terms of Act into contract— 
Homa to goods during transit—Cause of action on contract, not torf— 
Limitation—Suit by partners of a dissolved firm—Unregislered firm 

. Registration during pendency. of suit—Conclusive proof of slalements in 
ms “certificate—Partnership Acl,.ss. 42, 68,69, : 
’ Where under acontract fo which all the terms and conditions of the Burma 


‘Carriage of Goods by Sea Act are to apply, a claim is made agains( the carrier 


for damages for deterioration in the value of goods owing to their being stowed 
in an unsuitable place on board the ship, the liability arises under the contract 
and not by way of tort. A suit to enforce such liabilily must be brought 
within one year from the date of Jelivery of the damaged goods. 

‘Registration of a firm which has been dissolved is not contemplated by the 
Partnership Act, and the partners of a dissolved firm which has not been 
registered may, under s, 69 (5) of the Act file a suit to neaiiee the property of 
the dissolved firm. 

But if the partners at the hanehig of the suit tender in’ idence a certified 
extract from the Regisier of Firms maintained by the Registrar of Firms 
showing that a partnership commencing from the date of contract in suit has 
been still subsisting between the partners, they are bound by such statement in 





- view of s. 68 (7) of the Partnership Act and it is conclusive proof as against: 


them of the facts stated therein. Further, assuming that a firm may effect 
registration after filing such a suit, it can only validate the suit from the date of 
registration and if such date is more than a year from the date of the cause of 
action, the suit must fail. RefA-227 C7961) R. 

P. K. Basu (with him Kalyanvala) for the appellants. 
S. 69 (2) of the Partnership Act, as its wording implies, — 
applies to cases arising out of contract and not out of 
tort. The present action is based on negligence in 
failing to take proper care of the goods entrusted to the 
defendant. Under clause 17 of the Schedule to the 
Carriage of Goods by Sea Act there was a statutory 
obligation imposed on the defendant, and. clause 8 








* Civil First Appeal No..143 of 1939 from. the judgment of .this Court on 
the Original Side in Civil Regular Suit No, 64 of 1938, 
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thereof gives a right of action to the plaintiff for failure 

to perform the statutory duty. A breach of statutory 

duty which results in damages is actionable as a tort. 

. Lochgelly Iron & Coal Co., Lid. v. M’Mullan (ik 
P. B. Bose v. M.R.N. Chettiar Firm (2). 

' Even if the original relationship had arisen from 

contract yet, if, apart from contract, there was a tort the 


plaintiff could waive his right of action under contract | 


and sue in tort. For example, a doctor’s negligence is 

actionable apart from contract—Harnett -v. Fisher (3). 
The same principle applies when the plaintiff submits 
himself or his goods to the special care of the defend- 
ant, Heavenv. Pender (4); Le Lievre v. Gould (5) ; 
Clerk & Lindsell on Torts, at p. 261. 

Ina series of decisions in England it has been held 
that a passenger’ in a train has a remedy in tort for 
injury caused to him by the negligence of the Railway 
authorities, which is a remedy in addition to, and apart 
from or in spite of the contract between the parties. 
Hayn vy. Culliford (6) ; Vosper v. Great Western Railway 
Company (7); Elder Dempster & Co. v. Patterson 
Zochonis & Co. (8). 

In the present’ case the plaintifis are suing “ 
spite of ’’ the contract. The contract provides that he 
defendant shall not be liable for negligence, but by 
reason of cl. 17 of the Schedule the defendant cannot 
contract himself out of this statutory liability. Fagan v. 
Green & Edwards, Ltd. (9). | 

No issue on partnership has been raised by the 
pleadings. The mere use of the word “ partner ” or 
“partnership” does not necessarily make a joint 
venture a partnership. S. 6of the Partnership Act ; 


(1) (1934) A.C. 1. (5) (1893) 1°Q.B. 491, 504... 
(2) [1938] Ran 303. : (6) 4 C.P.D. 182. 

(3) (1927) A.C. 573... .. .... ... (7) (1928) 1 K.B. 340, 

(4) 11 Q.B.D. £03,.510:.  - (8).{1924) A.C. 522. . 


(9) (1926) 1° K.B. 102. 
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190 Annamalai Chettiar v. A.M.K.C.T.M. Cheltiar (1). 


— 


Emenee an issue had been framed the plaintiffs could have 
faz shown as a matter of fact that there was no partnership 
Sram at all, and that they were merely joint promisees. 
“Con bro. Even assuming there was a partnership it was 
dissolved when the joint venture came to an end, 
S. 42 (b) of the Act. Consequently, the present suit 
would be -a suit for the recovery. of property of a 
_ dissolved partnership, and s. 69- (3) applies. No 


registration is necessary. 


Beecheno for the respondent was called upon only on 
the question of dissolution of partnership: and registra- 
tion. S. 69 (3) (a) has no application to this case. This 
was a suit, not to recover the property of a dissolved firm, 
but to enforce a right arising from a contract on behalf 
of a firm existing but URIBE at the date of the 
institution of the suit. 

The partnership was registered on the 12th August 
1939, and the certified copy-of entry relating to. the 
registration is, under s. 68, conclusive proof of the 
existence of the firm. ‘The Act does not contemplate 
the registration of a dissolved firm. See the wording 
of s. 58 and the observations of Beaumont C.J. in 
Nijlingappa v. Subrao Babaji (2). 


P. K. Basu in reply. The rights of the parties are 
* to be determined as at the date of the suit, and the 
Court cannot take into account anything happening 
thereafter, Smith v. Heptonstall (3). The mere fact 
that the appellants mistakenly registered a dissolved 
firm should not affect their rights as at the date of the 
institution of the suit. 

S. 68 of the Registration ‘Act renders conclusive 
statements under s, 58, but a statement as to whether a 


()ILR.@Ran.645 (PC). (2) LL. [1938] Bom.104.. 
" (3) [1938] Ran, 6. 
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firm has been dissolved or is functioning is not covered 
by s. 58 or s. 68. This isa matter for proof, and there 
cannot be any conclusive evidence by implication. 

A firm cannot register itself after it has ceased to 
exist. Such registration would be a nullity. - 


RoBERtTS, C.J.—This was a suit brought. by the 
appellants for the recovery of Rs. 22,773-7-3 as 
damages against the respondents in connection with a 
consignment of potatoes which was carried for reward 
by the respondents in pursuance of a contract with the 
appellants in the steamship Jalaratna proceeding from 


Moulmein to Calcutta in the month. of October 1937. 


Thé potatoes were alleged to have been stowed in an 
unsuitable place on board the vessel by the respondents, 
- and by reason of the respondents’ negligence.to have 
‘become overheated and to have suffered a consequent 
reduction in-value which is i a aaa by the damages 
claimed. 
At the closezof the examination of Mr. Bilasroy, the 
first appellant, the learned advocate for the defendants 
' drew attention to the fact that the witness had said: 
*“Ganpatroy is my partner. His: share is half in the 
business in profits and losses. The partnership has 
not been registered.” In examination-in-chief he had 
said: “I have never done business in partnership with 
the second plaintiff except in this particular transaction, 


the subject matter of this suit.’ This was on the 


10th of August 1939, 

The case came on for further trial on the 15th of 
August, when the learned advocate for the plaintiffs 
produced a certified true extract from the Register of 
Firms by the Registrar of Firms at Rangoon showing that 
a.partnership between the appellants was registered on 
the 12th August, 1939. The date of the commence- 


ment of the partnership is given upon‘the certificate as © 
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the 15th September, 1937, and this is the very date on 
which the contract in thissuit was made. At-the time 
of producing this certificate the learned advocate for 
the plaintiffs said that he did not admit that the 
plaintiffs were ever partners. 

By section 69 (2) of the Partnership Act, no st 
fo enforce a right arising. from a contract shall be 
instituted in any Court on. behalf. of +a firm against any 
third party unless the firm is registéred and the persons: 
suing are cr have been shown in the: eee of Firms 
as partners in the firm. 

The learned Judge held that the plaintiffs were 
partners in the transaction.’ Having referred to the 
provisions of sections 4, 8and 42 of the Act, he came 
to the conclusion that there was cogent evidence that 
they had at least carried on a business in particular 
adventures or undertakings and, as I understand him, 
that the fact that they had registered themselves on thé 
12th of August 1939 and described the partnership as 
having commenced on the 15th September, 1937, was | 
conclusive proof (by reason of section 68 of thé Act), 
as against them of the facts therein stated. a 

He then considered what would happen if the suit 
was deemed to have been instituted on the date of 
registration. ' 

_It has been a mater of differing judicial opinions 


whether it is permissible:to deem this, and I express: 


no opinion on the point because, putting it in the way 
most favourable to the appellants, if so instituted+it 
would be barred by limitation. This is so for by reason 
of Article 1II, paragraph 6, of the Schedule relating 
to Bills of Lading in the Burma Carriage of Goods by 
Sea Act, 1925, which was. expressly incorporated (as 
indeed it was bound to be) in ihe contract between the’ 
parties ; the carrier and ship shall be discharged in any 
event from all liability in respect of loss or damage 
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unless suit is brought within one year after delivery of 
the goods or the date when the goods should have been 
delivered. Such a date would be in the month of 
October, 1937, and-the time. would run out ten months 
before registration. Accordingly, the learned Judge 
dismissed the plaintiff’s suit. 

It was first contended for the plaintiffs as appellants 
that section 69 (2) was not applicable because the right 
which it was sought to enforce did‘not arise from a 
contract but froma tort; that there was a breach of 
statutory duty amounting to negligence ; that the section 
‘did not deal, with -all suits. arising out of contractual 
relationships, but only with suits to enforce a-righi 
arising from a contract and that the right to sue fo1 
negligence was not given by the Bill of Lading, and did 
not arise out of it, but out of the statutory obligations of 
the resdendlente wiles were annexed thereto. : | 

The contract however clearly stated that all the 
terms provisions and conditions of the Burma Carriage 
of Goods by Sea Act, 1925, and all the Schedule thereto 
are t6.apply to the contract. contained in the Bill of 
. Lading ; they are not independent of the contract but 
are to apply to it: Article II of the Schedule io the 


“Act says that, subject to the provisions of Article VI, 


under every contract of carriage of goods by sea the 
carrier, etc., shall’be subject to the responsibilities and 


liabilities hereinafter set forth. It states that he shall 


be liable under the contract, and not by way of tort in 
SPition to it. I must hold that the appellants were 
. seeking to-enforce a right arising from their contract. 
The terms of the Act and the Schedule are clearly 
incorporated in the contract itself. 

‘The next contention was. that there was no partner- 
ship at the date of the institution of the suit, the 
5th March, 1938. Though it must be admitted in this 
Court that the appellants were partners at the date of 
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the contract and for the purposes of this adventure or 
Seriés of undertakings with regard to the preparation 
and assemblage of the cargoand the receipt and disposal 
of it after transit, yet by section 42 (b) of the Act if a 
partnership is- instituted to carry ‘out one or more 
adventures .or undertakings it is dissolved by their 
completion. 

_ Since the firm has beets dissolved, it was argued, 
the provisions of section 69 (3) (a) can be invoked. 


- These say that the provisions of the earlier sub-sections 


shall not affect the enforcement of any right to realize 
the property of a dissolved frm. And the contention 
was made that this action was brought to realize the 
property of the appellants as a dissolved firm, namely, 
their chose in action against the respondents. 


The argument for the respondents was that’ the : 


certificate of registration was conclusive as against the 
appellants in showing that the partnership’ began in. 


September 1937 and had continued dow to'the date of 


registration. It implemented, as it were, the statement 
made on the 10th August, 1939; ‘by-the first appellant 
that a partnership was subsisting on that date: A*. 
partnership determinable at will ‘such as - this was 
described to be at the time of. ‘registration may be - 
dissolved in writing [section 43 (Z)]. “And there is, and’ | 
can:be;:no.such thing as the registration of a: firm which ce 





_ has already been dissolved ; for if it has. been dissolved 


there is nothing to register. 

Accordingly, it was urged that endtion 69 ( (3) ‘cof 
not apply, for this. was not an action: to realize the 
property of a dissolved firm, but an action to enforce a 
right arising from a contract on behalf of a firm existing 
but unregistered at the date of. the institution of 
the suit. 

In reply to this, Mr. Basu, for the appellants, at first 
said that no inference could be drawn that a partnership 
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was still subsisting at the time of registration.” The 
appellants had registered a pre-existing partnership 
which had been dissolved. I cannot accede to his 
contentions on this point. It must be obvious that the 
appellants, in view of what they had done on the 
12th of August, could not pretend that they were not 
partners when they tendered the certified copy of the 
Register in evidence: © 

Under section 58, registration may be effected by 
sending to the Registrar of the area in which any place 
of business of the firm is situated or proposed to be 


situated a statement inthe prescribed form. This refers 


to the present or future address of the firm. Registra- 
tion, of .a firm which has been dissolved is not 
contemplated by the Act. As Beaumont C.J. said in 
. Appaya Nijlingappa v. Subrao Babaji (1), ‘ 


 # Tt is to. “pe. notified that an existing firm can get over the - 
disability by registeri ing before it brings its suit, but, of course, a 


firm cannot register, after - has ceased to exist.” 


“Then i: Basu predied. us sto say that the purported | 


; ogee was a nullity. It seems to me that that 
brings him into’ dite conflict with the provisions of 
section 68 (1) of the Act.* It is all very well to say that 
at the time ‘of producing the certificate at the trial it 
. was still contended that the appellants were not partners 
at the date of filing the suit, but the certificate itself 





appgags to me to be conclusive proof. of the contrary 


and“it was put in on their behalf. 

A suit could not be filed on the 5th March, 1938, if 
the plaintiffs were still partners and unregistered as 
such. It could only be filed if they had been partners 
for particular adventures or undertakings and if the 


completion of those undertakings had brought the 





(1) LL.R, [1938] Bom, 104. 
39 i 
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partnership to an end, and they were now proceeding 
under section 69 (3) to realize the property of the 
dissolved firm. “wo , 

What is the evidence that they were partners on the 
date when the cause of action-arose? It is above alla 
document which is conclusive as against them and relates 


~ not to two parknersbins, one which.was subsisting in the 


Autumn of 1937 and was completed, and another which 


began at the time of registration ; but of one partnership 


commencing in September 1937 determinable at will 


_.but still subsisting on the date of registration. 


It seems to me impossible to permit a litigant to 
tender in evidence such a document as is referred to in 
section 68 of the Act and then to say that the registra- 
tion was a nullity because the firm had been dissolved 
long before. The Act appears to.me expressly to 
preclude any contention by those making statements. 
which find their way on to the Register of Firms that 
such statements can be mistaken. The appellants seem 
to-be trying to do the very thing the section i is designed 
to prevent. 

I am well aware that if they ball not been registered é 


- on. the 12th August, 1939, there might have been 
-» evidence. which would have enabled them to succeed 
having regard to the provisions of sections 42 (b) and 69 (c) 


of the Act. But, in my view, by becoming registered 


on the 12th of August and tendering the certificate they 


_ made it impossible to say that the partnership begun in 
September 1937 was dissolved pEteIE the fil of 


the suit. 
I cannot resist the conclusion that the appellants 


“have been first desirous of finding out on what facts 


they would succeed and > tlfen of putting forward those 


- facts as the truth. Directly itis shown that they cannot 


succeed on one set of facts another.set is produced and 


“we are ~ohlnchinoly asked to accept. them. 
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For example, first it was urged that the appellants 
were never partners and so need not register. The 
learned Judge appearing to be doubtful about this, they 
tendered in evidence a copy of the Register of Firms to 
say they had been partners from September 1937 and 
were still partners in August 1939. At the same time 
they desired to adhere to their contention that they. were 
never partners, in case that should somehow avail them. 
And-‘next they put-forward the contention here that 
they were partners for a particular adventure only 
and ceased to be partners before the suit was filed. 
Discovering that the copy of the Register of Firms (by 
which they hoped to establish their case at a time when 
I suppose they omitted to notice that the point about 
dimitation would be fatal to them) would really tend to 
defeat rather than to assist them, they contended that 
the registration was a nullity, and based ona mistake in 
their view of the law. Itis not, however, a wrong view 
of the law but a series of plain statements. by them as to 
facts which were noted in the Register of Firms, and 
nobody can pretend that these statements do, not 


conclusively show that the partnership there set out 


as beginning on the 15th September, .1937, ‘is still 
continuing at the date of registration. It was therefore 
‘subsisting at the date of the filing of the suit and, in 
My opinion, this appeal.must be dismissed with costs. 


DUNKLEY, J.—I agree. 


561 


1940 . 
BILASROY 
wv, 
THE. 

, SCINDIA 
STEAM 
NAVIGATION 
Co., LTp. 


ROBERTS, 
CJ. 


562 


1940 . 
Feb. 19. 


RANGOON LAW REPORTS. [1940 


APPELLATE CIVIL. 


Before Sir Ernest H. Goodman Roberts, Kt., Chief Justice, and 
Mr. Justice Dunkley. 


MAUNG MAUNG ». MA SEIN KYL* 


Burmese Buddhist law—Marriage—Proof of marriage—Conduct of parties— 
Cohabitation —Conjugal relation ship—Clande:tine intercourse—Avowal of 
marriage—Treatment of couple as husband and wife—Statements as 
to relationship, admissibility of —Burden of proof—Evidence Act,s. 50. 

If the Court has to decide whether or nota Burmese Buddhist couple have 
by mutual consent entered into the married state it can only do so by inferring 


.the relationship from the conduct of the parties themselves or from the conduct 
_ of neighbours and friends who treated them during the period under dispute as 


though they were man and wife. A bare statement by a witne:s that a certain 


‘couple are man’ and wife is not evidence. 


Cohabitation. means living in conjugal relationship and: the term cannot 
properly be used in connection with clandestine intercourse. In a lawful union 
there must be an open avowal of the married state as distinct from the 
relationship-between a man and his mistress, or proof of a mode of living by a 


.couplé such as to induce members of the public, not to gossip about the 
relationship, but to show by their conduct that they treat the- pair as- nan and 
‘wife. «- 


‘Ma Wun Div.Ma Kin, 4 L.B.R. ‘175; Maung Hoot v. Official Receiver, 
Mandalay, .L-R. 14 Ran. 704 ; Mi Me v. Mi Shwe Ma, (1910-13) 1 U.B.R. 1f1 


{B.C.), referred to, 
Where on the issue before the Court for decision both sides have adduced 


“all-their evidence in support of their respective allegations, the Court has to 


come toa finding on a consideraticn of all the evidence before it and the 


question of burden of proof does not arise. 


_ Chidambara v. Reddi, 1.L.R. 45 Mad 586 e. C.); Kumar Basanta Roy v. 


Secretary of State for India, 44 1A. 104 ; Seturainam Aiyer v. Govinda, LL.R, 


43. Mad. 567 (P.C,), referred to. 
1- YES OIW)R. i: 

Ba Han for the appellant. The Burmese word 
“maya” is applied equally to a lawfully wedded 
wife as_ well as, to a mistress. Ma Shwe Yin 
vy. Maung Ba Tin (1); Mi Me v. Mi Shwe (2) ; 
Ma Wun Div. Ma Kin (3). Statements of witnesses 
who merely say that the respondent is the “ wife”’ of 








* Civil 1st Appeal No. 128 of 1939 fr ‘the judgment of the Assistant 
District Court of Mandalay in Civil Reg. Suit No. 1 of 1939, 
(1) 1.L.R. 1 Ran, 343. (2) (1910-13) 1 U.B.R. 111, 
(3) 4 L.B.R. 175. 
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the appellant are of no value. And mere evidence of 


reputation that the parties are husband and wife is .4 
inadmissible in evidence. Section 50 of the Evidence ™ 
Act renders admissible only the opinion of any 


person who, as a member of the family or otherwise, 
has special means of knowledge of the relationship. 
Illustration (a) to that section shows that it is only the 
fact that the parties are received and treated by their 
friends as husband and wife which is yelevant. _ 

When all the evidence is before the Court, the 
question of burden of proof is merely of academic 
interest. It is of importance only where the evidence 
on both the sides is equally balanced. Robins v. 
National Trust Company, Limited (1). In the present 
case, there is no admissible evidence that the respond- 
ent is appellant’s lawfully wedded wife. 


Hirjee for the respondent. In a revision. applica 


tion, this Court had to consider whether the respondent 
was not entitled to the order of maintenance passed. 
in her favour by the trial Court on the ground that 
she was the lawful wife of the appellant, and that judg- 
ment is entitled to great weight. Further, even on 
the evidence given by some of the witnesses for the 
appellant, there is material to hold that the respondent 
is, by reputation at least, the wife of the appellant. 


ROBERTS, C.J.—The appellant instituted a suit 
against the respondent for a declaration that she was 
not his wife according to Burmese Buddhist law. The 
suit having failed insthe Court below he then appealed 
and we have already stated that his appeal must succeed 
but have taken time to..express the reasons for our 
decision. It appears to us that the learned Judge of 
first instance has failed to appreciate how a claim Ls 
this kind may be proved. 





_ (1) (1927) A.C. 515, 520, 
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As he has said, the burden of proof at the outset 


_rests upon the party who would fail if no evidence were 


given on-either side. Butall that the appellant could 
do here, in the nature of the case, was to deny that he 
had ever married the respondent, to prove that he had 
married another wife, and to call witnesses to say that 


‘that lady was the only person whom he had ever treated 
or who had ever been treated as such. Uniess it could 


be shown in cross-examination that such evidence was 
unworthy of belief there would be a case to answer, and 
it would be for the respondent to adduce such evidence 


“in rebuttal as would lead the Court to think, when the 


whole story on both. sides had been told, that the 
appellant had not made out his case. This could only . 
be done by the respondent putting forward some 
evidence, which, if accepted, would clearly point to 
the existence of a valid marriage, according to Burmese 
Buddhist law, between the parties. 

The question of the burden of proof has been dealt. : 





“with in’ Maung Hmoot v. The Official Receiver of 


Mandalay (1) and I need not set out here what Be) . 
laid down in that case. 
In the case under appeal error has been reached by 


-complete misconception of a sentence in the judgment 


of »Lord: Macnaghten in Mi Me v. Mi Shwe Ma (2). 
He'said : 

“ The law relating to mirriage in ‘Burma is extreinely lax. No 
ceremony of any kind is essential. Mutual consent is all that is 
required. In the absence of direct proof consent may beinferred 
from the conduct of the parties or established by reputation.” 





Now, plainly, a reputation can only be established 
by ineans of admissible evidence. Section 50 of the 


“Evidence Act says : 


“When the Court has to. form an opinion as to the relation- 
ship of one person to’ another, the opinion, expressed by conduct, 


(1) (1936). LL.R. 14 Ran. 704, 713, 71+. (2) (1910-13) 1 U.B.R, 114 (P.C,). 
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as to the existence of such relationship, of any Person who, as a . 
member of the family or otherwise, has special. means of knowl- 
edge on the subject, is a relevant fact.” 7 

What people think may be expressed in. words, or 
by conduct. If there is a rumour, or gossip, to the 
effect that two persons are married the existence of that 
rumour or gossip-is inadmissible in evidence. On the 
other hand, as pointed: out in the illustration to the 


section, when the question is whether two persons were © 


married the fact that they were usually received and 


treated by their friends as husband and wife is relevant. ~ 


In other words, if the Court has to decide whether 
or not a couple have by mutual consent: entered into 
the’ married state it can only do so by inferring the 
relationship from the conduct of the parties themselves, 
or from the conduct of neighbours and friends who 


treated them during the period under dispute as though ' 


_ they were man and wife.. Such conduct must be 
inconsistent with the existence of another relationship, 
namely, that which subsists between a man and his 
‘mistress, and must point plainly to the relationshi 
_ Of. wedinde « 

Hence, in these. cases, the use of such phrases as 
“T jearnt that they were living together as man and 


wife” or “ They were man and wife ” are not receivable . 


as evidence. The witness must prove conduct of 
part of the man and woman, or on the part oftheir 
friends and neighbours, from which the Court can draw 
this conclusion. It is not for the witness to draw the 
conclusion himself and to express a mere opinion about 
the very matter which the Court has to decide. 

The general reputation of a man amongst the 
community may no doubt be evidence in inquiries 
under section 110 of the Criminal Procedure Code 
[see King-Emperor v. Po Yin and one (1)]. The nature 

(1) (1924) LL.R, 2 Ran. 686. east 
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of the section is such as to render admissible what 
persons who know him think of him. But this fact in no 
way nullifies the provisions of section 50 of the Evidence 
Act, which lays down a clear rule as to the limits 
within which opinion may be evidence when a question 


of relationship has to be decided. The learned Judge 
in the present case has taken into account a mass of 
so-called evidence which was entirely irrelevant. In © 


particular he said that the evidence of U San Hla Baw 
was ‘‘ most damaging to the plaintiff’s case’ whereas 


what was regarded as an admission by him against the 


appellant was not evidence at all. f = 
The respondent half-heartedly tried to suggest that 


‘there had actually been some kind of marriage 


ceremony. She said : 


“Maung Maung brought his clerk and others to my house and 
in their presence my parents gave me in marriage (pesathi). 
There were U Hla and Ba Kin (now dead), U Than father of 
Ma Ama was present then. I do not cite them as witnesses.” 


An this respect the case has features in common 
with that of Ma Wun Di v. Ma Kin (1), in which 
Lord Robertson pointed out that the contention of an 


open ceremony having been abandoned the claim was 
allowed to rest on habit and repute. He added that 
there was little more in that case than the use of the 
word.“ wife’? by some of the witnesses ; and the most 
cursory, as well as the most careful examination of the 
evidence showed that it was applied to persons whose 
status was not matrimonial. 

The same is. true here. A witness called by the 
defendant herself was Mr. Winser, a man of some 
substance, who said : : 


“Ma Sein Kyi was called Maung Maung’s Meinma. It is fairly 
common: that the word Meizma is applicd both to the. wedded 
wife as well as to the mistress.” j 


(1) 4L.BR. 175. 
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There was no cohabitation. Respondent stayed at 


the house of the appellant’s mother. There was a great. 


deal of illicit intercourse under’ that roof. When 
respondent had been pregnant for about four months 
she suddenly left the house. She says that during her 
stay there, various guests came who treated her'as the 
appellant’s wife, but she did not call any of them as 
witnesses. : 
The phrase “ secret and clandestine cohabitation ” 

used by the learned Judge in his judgment shows 
‘that the term ‘ cohabitation” has been misapplied. 


_ Cohabitation means living in a conjugal relationship, - 
and what the young lady says is that secret acts of - 


intercourse took place and later on that they were not 
secret acts atall. The learned Judge has come to the 
- conclusion that as soon as the plaintiff's mother knew 
of the defendant’s condition the latter was turned out of 
the house. At this time, therefore, there could be no 
public repute that they were man and wife. — 

When the respondent went to live with hér 
parents she says that.the appellant ‘did not sleep 
the night at our house because his mother was ill.” 
Miss Hopwood, a witness for the defence, says that 
Ma Sein Kyi’s father or mother came and took a lease of 
the witness’s house and paid the rent. It was not the 
appellant who took it. He used to visit her it is“true, 
but there was no sort of evidence that neighbours 
treated them in a way which was incompatible with the 
existence of an irregular union. 

One piece of evidence which is relied on for the 
defence is that the parties went to the bioscope 
unaccompanied. The respondent says so, and says 
Daw Ma knew of this. Daw Ma gave evidence and was 
never even asked about it. The triviality of the matter 
illustrates the weakness of the. whole case set up by the 
respondent. 
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_ Then it is said ‘hat apeligns showed some concern 


- about the confinement of the respondent. The mere 


fact that he did not behave with brutal indifference on 


_ this occasion does. not show. that the mother was any 


more than his’ mistress. Is it to be said that if a man 
has “a:'child by his ‘mistress and treats her with 
humanity and even with: affection. at such a time, this 
proves that she is his wife ? 

What must be proved in cases of this kind to raise: 


a prima facie presumption of marriage is that the acts 


of intercour se were not clandestine, but that there was 
an open avowal of the married state as distinct from 
the relationship between a man and his mistress: And 
if the parties made no open avowal their method of 
living must have been such as to induce members of 
the public, not to gossip about the relationship, but to 
show by their conduct that they were treating the 
pair. as: man and wife. There is no evidence of married 


_ life: here. 


The appellant put in issue the euessan whether he © 
was married to Ma Sein Kyi. He swore that he was — 
not married to her. Such evidence as has been 
adduced to the contrary goes no further than to show ~ 
that she was his mistress, a fact which is admitted. 


‘He was therefore entitled to a decree, and this appeal 


must be allowed, and the decree as prayed for granted, 
‘with costs in both Courts, advocate’s fee in this Court 
20 gold mohurs. 


DUNKLEY, J.—I agree. “Throughout this case the 
word “ cohabitation” has been used in a wrong sense, 
In his judgment the learned -Assistant District Judge 
uses the expression “secret and ciandestine cohabita- 
tion,”; this is a contradiction in terms. “ Cohabita- 
tion ’’ means a dwelling or. living together. It is 
common ground that the parties had frequent sexual 
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intercourse with one ere = there is no evidence _ 


that they ever lived together. They. lived under the 
same roof for some years.in the’ appellant’s mother’s 


house, where the appellant, in his adolescence, was” 


naturally living, and the respondent was brought up, 
according to her step-mothér, as a sort of adopted 
daughter; but that was not “cohabitation”. The 
respondent admits that after she left the appellant’s 
mother’s house he merely visited her during the day 
time and did not spend a single night in the same 
house with her, and-hence there was no cohabitation 
during this period. . 


_ The learned Assistant District Judge has stated in’ 
his. judgment that the burden of proof lay heavily on 


the appellant to prove that the respondent was not 
his wife. That shows, in my opinion, a complete 
~. misconception of the position. The appellant, of 
course, had to begin, and to produce evidence which, 
if credited and unrebutted, would lead to the conclu- 
~ ‘sion that he was not married to the respondent. He 


- did so, and consequently the respondent had to call 
her evidence in support of the marriage. The sole 


issue for decision was whether the appellant and 
respondent were husband and wife, and on this issue 
both the parties adduced all their available evidence 
jn- support of their respective allegations. The Court 
then had to decide the issue on the whole evidence, 
and the question of omus became immaterial. In 
Chidambara Sivaprakasa -Pandara Sannadhigal v. 
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Veerama Reddi (1), their “Lordships of the Privy 


Council observed : 


“When the entire evidence on both sides is once before the - 


Court the debate as to onus is purely academical.” 
i 


(1) (1922) LL.R. 45 Mad, 586, 607 (P.C.). 
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1940 And in Seturatnam Aiyer v. Venkatachela Goundan 


Mauns and others (1) their Lordships said : 


MAUNG 
ae “The controversy had passed the stage at which discussion as: 
Kyi. ~ to the burden cf proof was pertinent ; the relevant facts were before 


' the Court, and all that remained for decision was what inference 
DUNKLEY, J. , 
should be drawn from them.” 


In Kumar Basanta Roy and others v. Secretary. of 
State for India in Council and others (2), Lord Sumner, 
delivering the judgment of the: Judicial Committee, 
said: “A good deal has been said about the burden 
of proof in either case, but as their Lordships find | 
the evidence sufficient to establish a clear conclusion: 
of fact it cannot- matter now by which party it was 
given.” In the present case, all the evidence was. 
before the Court, and it is our duty, as it was the 
duty of the learned Assistant District Judge,. to come 
to a finding on the whole evidence. What evidence 
is there in support of a marriage between the parties ?. 
In my opinion, there is none. Statements by witnesses: 
that the parties are husband and wife are clearly 
inadmissible, for such statements are merely opinions. 
of the witnesses on the very question which the _ 
Court has to decide. Evidence ‘of general repute, as. 
distinguished from evidence of conduct, is inadmissible _ 
unless it falls within the fifth and sixth clauses of 
-section 32 of the Evidence Act; but evidence of 
opinion, as expressed by conduct, is admissible under 


section 50. Statements as to what is being generally _ 


said in the neighbourhood are mere hearsay, and the 
kind of evidence which is admissible is evidence as to: 
how the parties behaved towards one another in their 
daily life and towards their relatives and friends 
and neighbours, and how they were treated by their 
relatives and persons who knew them. There is an 


(1) (1919) LL.R. 43 Mad, 567; 577 (P.C). (2) (1917) 44 L.A, 104, 111. 
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almost entire absence of such evidence in this case. 


Ma Htun Yin says that the appellant admitted to her 
that the respondent was his wife, but her evidence is 
entirely unsupported, and the term “ wife” is used in 
a very loose manner in the Burmese language. One 
“fact which, to my mind, completely negatives the 
existence of a marriage is that when his son died the 
appellant was so indifferent that he did not take the 
trouble to return to Mandalay for the funeral, although 
at the time of the death he was only a few hours’ 
journey from Mandalay ; he would not have behaved 
in this way if the child had been his legitimate son. _ 

- In my opinion, the evidence in this case, when 
viewed in the right light, shows that the parties were 
never husband and wife. 


571 
1940 
MAUNG 
MAUNG 
Vv. 
Ma SEIN 


KYL 


DUNKLEY, J. 


572 


1940 
Feb, 26, 


RANGOON LAW REPORTS. [1940 
FULL BENCH (CIVIL). 


Before Sir Ernest H. Goodman Roberts, Kt, Chief Justice, 
Mr. Justice Mosely, and Mr. Justice Mackney. 


MA AYE TIN v. DAW THANT.* 


Burmese Buddhist law—Inheritance— Child living with parent—Froperty of 
child in possession of parent—Death, of child leaving spcuse and no issue— 
Succession to property in possession of parent—Manukye, X, 28—Payin 
property—Enjoyment by married couple—Management by parents. 

As between the parent and the surviving spouse of a child who dies leaving . 
no issue but who lived with his or her parent and whose property is in the 
possession or. keeping of the parent, the person entitled to inherit such property 
under the Burmese Buddhist law is the parent. 

The rule has no application in the case of a married couple in enjoy ment of 
payin, property though they may be*living with the parents who nee the 

-property for the benefit of the couple. 


Maung Ohn Khin v, U Nyo, LL:R. 10 Ran. 124, approved, 


Chellyar Firm of N\A.V.R. v. Maung Than Daing, LL.R. 9 Ran.524 (P,C,) ; 
Lu Gale v. Maung Sein, 6 L.B.R. 16; Ma Hla Aungy. Ma Aye, SJ.L.B. 219; 
Ma Hnin Bwinv.U Shwe Gon, 8 L.B.R.1 (P.C,);Ma Pwa Thin v U Nyo, 
LL.R. 12 Ran. 409; Maung Chit Kywe v. Maung Pyo, (1892-96) 2 U.B.R. 184; 
Maung Kun v..Ma Chi, 1.L.R.9 Ran. 217.(F.B.); Maung Thein Maung, 
In rcv. Ma Kywe, L.U.R: 13 Ran. 412; U Pe v. U Maung Maung Kha, 1.L.R. 
10 Ran. 261, referred to 


In Civil First Appeal No. 8 of 1939 of this Court 
Mya Bu J., with the concurrence of Dunkley J., made the. 
following reference for the decision of a Full Bench : 


.Mya Bu, J.—in this case the correctness of the rvle of the. 
Burmese Buddhist Law enunciated in Maung Ohn Khin and others 

U Nyo (1)--+has . been called into question on behalf of the 
bellant. 
“ The appellant Ma E Tin, widow cf the late Maung Than Tun, 
who died at Zalun on the 22nd October 1936, sued the respond- 
ent Daw Than, the adoptive mother and paternal aunt of 
Maung Than Tun, for possession of certain properties which 
belonged to her husband but were ‘in the possession of the 
respondent. Both prior to and at the time of the acquisition of 
such properties as well as thereafter till his death Mcung Than- 











* Civil Reference No. 16 of 1939 arising out of Civil First Appeal No. 8 of 
1939 of this Court from the jud gmcnt of the District Court of Henzada in Civil 
Reg. No. 11 of 1937. 

(1) (1931) -I.L.R. 10 Ran. 124, ° 
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Tun lived with his adoptive mother, the respondent. It appears 
that his parents died while he was in infancy and since his father’s 
death when he was only about four years of age he had been 
brought up under the care and in the house of the respondent. 
On the death of Maung Than Tun’s father, which is stated in an 
application for succession certificate filed by the respondent in the 
District Court of Henzada to be in March 1912, Maung Than Tun 
became entitled to a sum of Rs. 8,000 on his father’s life 
assurance policy and the respondent,..made that application, 
obtained a succession certificate as the guardian. of the’ petson 
and property of Miung Than Tun and on the strength of that 
certificate collected that amount in 1923. Thereafter, on the 
death of Daw Pu Lay some time after the death of Maung Than 
Tun’s father, Maung Than Tun inherited certain properties as an 
out-of-time grand-child along with the respondent and some other 
children of. Daw Pu Lay. This was evidenced by a deed of 
release dated the 12th August 1924 executed by the children of 
Daw Pu Lay in favour of Maung Than Tun (Exhibit N). On 
the 22nd January 1925 a registered deed of adoption declaring. 
Maung Than Tun to be the keittima adopted son of the respond- 
ent was executed by both the adoptor and adoptee. On the 
13th March and 15th July 1925 certain properties were purchased 
in the joint names of the respondent and Maung Than Tun under- 
registered deeds (Exhibits O and P). On the Lith February 1927 
‘Maung Than Tun executed a deed of relinquishment of ail his 
right, title and interest in the properties mentioned in Exhibits N 
and P in favour of the respondent. . On the 6th February 1930,. 
on the 6th January 1932 and on ihe 19th March 1934 respectively 
similar purchases were made in the joint. names of the respondent: 
and Maung Than Tun. Maung Than Tun married twice... The- 
first marriage was with one Ma Nwe in 1927. Ma Nwe died 
about four years later. In June 1935 Maung Than Tun married 
the appellant with whom the union lasted a year and four 
months only. 

_ In the trial Court the appellant ” assailed the validity of the- 
deed of relinquishment dated the 11th February 1937 (Exhibit 18) 
on the ground that Maung Than Tun was a minor at the time. 
of the executicn of the deed. The respondent contested upon. 
the footing that Maung Than Tun had before that time attained 
majority. On the very statements made by the respondent in 
her application for guardianship in 1922 the date of birth of 
Maung Than Tun must. be taken as the 7th February 1908. 
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Maung Than Tun. must therefore be held to be only nineteen 
years old when the deed of relinquishment was executed, and as _ 
he was the person over whom a guardian had been appointed by 
the Court he was still in minority at the time he executed the deed. 
Consequently the learned advocate for the respondent does not 
contest the finding of the trial Court to that effect. ‘In these 
circumstances the title of ‘Maung Than Tun to the properties in 
suit has been placed beyond dispute. 

One of the defences taken in the course of the trial though not 
raised in the original written statement was that Maung Than Tun 
renounced the world by entering the. Buddhist priesthood after 
the death of his first wife Ma Nwe and that the effect of snch ~ 
renunciation was that he was divested of all property belonging 


' to him:before the renunciation which devoived upon the réspond- 


ent. ‘Evidence was led on behalf of the respondent to show 
that Maung Than Tun wis ordained as a monk about four years 
before his death and that he remained in the priesthood for more 
than two months before he reverted to the laity. Upon the 
scrutiny of the evidence on this point the trial Court came to the 
conclusion that Maung Than Tun’s entry into priesthood took 
place about ten years before his death and that he remained in the 
Order only for a few days. That nding i is very strongly supported 


‘by the circumstances appearing in the evidence and we see 


no reason to interfere with it. According to that finding 
Maung Than Tun’s entry into priesthood was during the lifetime 
of Ma Nwe, and considering the short period of his remaining in 
priesthood and reunion with Ma Nwe it cannot be doubted that 
Maung Than Tun entered the priesthood not With a view to his 
spending the rest of his life as 2 monk but to remaining in the . 
priesthood temporarily. He was therefore only a’ Duilaba Rahan 
and ‘Cannot be considered to have abandoned his rights to his 
worldly possessions. . For the ‘Purpose of this case it is unneces- 
sary for us to deal with the effect of a man’s becoming” a Dulaba 
Rahan on his proprietary rights to worldly . possessions. . As 
Maung Than Tun entered the priesthood during his coverture 
with Ma Nwe his property would have devolved on Ma Nwe. 
Even if by his entry into priesthood Maung Than Tun lost his 
rights to worldly belongings and if, as has happened in this case, 
Maung Than Tun reverted to laity and reunited with Ma Nwe he 
would be the sole heir of Ma Nwe upon Ma Nwe’s death and thus 
‘become the sole owner of the properties, which he had lost upon 


his entry into priesthood. 
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In these circumstances the only obstacle in the way of the 
appellant’s success in this case is the rule set out in Manukye 
Book X, section 28,-which was adopted in- Maung Ohn Khin v. 
U Nyo (1) on the strength of which the learned District Judge 
dismissed the appellant’s claim. In that case it was held that 
where a Burman Buddhist lived with his” ‘mother, who was in 
possession - ‘of the family property inherited from her decéased 
husband, apd” the’ Son ‘died leaving no: issue, the mother arid“not 
the childless wife of the deceased was his heir in respect of such 
property and that it would be immaterial whether the son had or 
had not a vested | interest i ‘in, in such. pro erty. “In the course of his 
judgment ‘the late “jearned Chief Justice observed : 

for the purpose of section 28 it matters not whether the 
plaintiffs are able to prove that. Po Aung possessed a 
vested interest in that property under the award or 
the deed cof 1905 or not; for, it was property which 
_ had formed part of the estate of U Toke Pyu, and was 
‘ actually in the possession or keeping’ of Daw Sone 
at the time of Ko Po Aung’s death. It would be 
idle to urge the contrary in the face of the-terms of 
. the deed of the 21st October 1905, which was signed 
by all the parties concerned, including Po Aung. It 
would be sufficient to dispose of any such contention 
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that in the deed of the 21st October 1905 it is recited . 


that “by: arrangement the share of the children by 
‘Daw. Sone was'made over‘ to her in trust for the said 


“-children:. and she is in possession thereof on their . 


account.’.:. That possession she retained - until long 
-aftér the death of Po Aung.” 
No part of the subject matter of the dispute in cu present 
case can properly be ‘described as family-property. But the: 
_ operation of the rule in section 28 however is not restricted to 
the vested interest of the son or daughter in the sy property. 
The section runs as follows : 

“ 28th. The parents, sons, daughters, sons and daughter-in- 
law, living together, a husband or wife dies, the law 
for the partition between the son or daughter, son or 
danghter-in-law, and the father and mother, or father- 
and mother-in-law, what shall, and what shall not be: 
divided. 





(1) (1931) LR, 10 Ran. 124. 
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In case the patents and their children, sons and daughters 
in-law are living together, if a son or daughter dies, 
the two laws by which their property is shared by the 
son or daughter-in-law (relict-of deceased) and..the 

» father and: mother-in-law are these: If the daughter 
‘dies before'she has any family, tet. the son-in-law. have 
all the property, animate and inanimate, which was 

given to:him at the. time of marriage ; let him also 
have all hér personal chattels, and all property actually . 
in possession ; the parents of the deceased. shall have 
no share in these ; nor shall the son-in-law, though _ 
he :demands the .wife’s. inheritance of her parents, 

. have any right to-obtain it.. Besides this, he shall not 
recover any of his wife’s property actually in the © 
possession or keeping ‘of her parents ; they shall retain 
it, -But if it has been placed in. their cliarge after the 
matriage, the parents and son-in-law ‘shall share it 
‘equally between them; this is said when the (young 
couple) have no family. If there be any children, 
they shall inherit the property left by their grand- 
parénts. Thus the lord tecluse said. 

in aeioth ser case : if the ‘woman shall live with her husband 
: jn hits ‘parents’ ‘house, andthe husband" shall die, ‘ let - 

" the Jaw be the same as above, that-is tosay, if there © 
be no children born to them. ' ‘If there beany childzen, 
det them inherit the grand-parents’ property.’’. 

‘In Ma Pwa Thin v. U Nyo atid others (1) it was pointed out that 


“the doctrine laid ‘down ‘in séction 28, ‘Book X Manukye, ought net 


_tobe extended by analogy or otherwise ‘and that it did not apply 
“26, ‘the propérty of ‘a child ‘who was living ‘separately from ‘His 
“mother. “This under section 28, Book X Manukye; the son-indaw 
‘or the daughter-in-law shall not recover any of his or her spouse's 
“property actually in ‘the possession and keeping of that spouse’s 
"parents, and if this rule be adopted in all cases where ‘the 
“children and their ‘husbands or wives live with the parents who 
are in possession of the children’s ‘property on the death of such 
_childrén without leaving issues ‘their widows or widowers are 
excluded by the parents in the inheritance of the children’s 
* property. The rule is not restricted to the interest, vested or 
Oey re. of the children in the family property, ‘but extends to 


(1) (1934) TLik, 12, Ran. #09. 


1940] .RANGOON LAW- REPORTS. 


aall ‘property howsoever. acquired by thé children. Any rule 
-«which allows a parent to inherit the vested interést of a child in 
-fattiily’ property or any property whatever of a child to the éxclu- 
‘: gion; entirely or partially, of a widow or -widower of that child is 
‘manifestly opposed to the rules:of inheritance adopted at modern 
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“times. . The Manukye has been accorded a position of paramount — 
‘authority by the Privy Council in -Ma:Hnin Bwin v. U Shwe Gon | 


‘(1)-in which tlieir Lordships laid down‘that where the Manukye -is 
“not ambiguous it should be followed. “Upon this point I desire to 
“reiterate my observation i in M a Hnin + Zan and others. v. Ma Myaing 
‘and. others (2) : ce ee ia eo 
TE this sol otaouedt ays ¢ down not only the comparative 
weight of authority between Manukye and the other 
Dhaminathats but-algo the comparative, weight of the 
‘gules “€ontained: in ‘the Manukye ‘where ‘they are 
unambiguous and the rules contained in the other 
Dhammathats, it would have’ concluded the matter 
tinder consideration against the appellants. In view, 
however, of the fact ‘that the Burmése Buddhist Law 
to be administered by the Courts consists of the 
- prevailing customs of the Burmese. Buddhists, I am 
‘unable to believe that their Lotdships of the Privy 
- Council meant to lay down in Ma Hnin- Bwin’s case (1), 
.” that the rvlés in thé Mazikye wheré they are not 
-. ‘ambiguous should be preferred to thosé appearing in 
other Dhammathats even where the former are’ not, 
but the latter are, in consonance. with - the Rerepted 
modern notions,” : 
An that case Sir Arthur Page pointed out : 
“That while great value is attached in Burma to the rulings 
‘in the Manukye Burmese jurists do not regard this 
Dhammathat as sacrosanct, and that from time to time 
some embarrassment has been created as the result 
of following the Manukye in the teeth of what has been 
laid'‘down elsewhere in the Dhammathats, Indeed, 
I had almost said that one not insignificant reason, why 
this Dhammathat is so frequently cited is because. the 
_ Manukye was the first, if itis not the only, Dhammathat 
to be wholly translated into English, and thus it is the 


()8LBR1 (2) (1935) LLAR, 13 Ran. 487. 
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authority to which those unversed in the Burmese: 
tongue most readily, if not inevitably, turn.” 

- The rule in section 28, Book X Manukye offends against the rule: 
of non-ascent of inhegitance which is the basic principle of the: 
rule in section 18, which has been accepted and acted upon in 
Maung Kun v. Ma Chi and another (1) and Ma Pwa Thin v. U Nyo: 
and others(2), The rulesin sections 29 and 31 which in themselves 
are archaic set out some modifications to the generality of the rule 
in section 28. The widow or widower’s absolute rights to all the - 
property of the husband or wife in the absence of orassa child has. 
been unequivocally settled. Even during the subsistence of the: 
marriage the widow or widower has a definite interest not only 
in the jointly acquired property but in the property acquired by 
one of them only over which she or he has the power of disposal. 
[See 7 in re Maung Thein Maung v. Ma Kywe and. others (3).| | For 
these reasons it appears to me that the rule in section 28, Book X. 
Manukye cannot now be accepted as good law... "Since, however, 
this rule has been accepted and acted upon in Maung Ohn Khin and. 
others v. U Nyo (4) I would refer the following aesting for the: 
decision of a Full Bench, namely— 

As between the parent and the surviving spouse of a child 
_who dies leaving ne issue but who lived with his or 

- her.parent and whose property is in the ‘possession or 
keeping of the parent, who is entitled to. inherit such. ~ 
property under the Burmese Buddhist Law ? 


E Maung for the appellant. When the Manukye 
Dhammathat was written (1760) children could make a. 
claim only in respect of a limited class of property when: 


they lived with their parents. Even the property in 


their possession came to be divided on the death of the: 


parents, Everything was deemed io belong to the 


parents, and thinthi property alone could be claimed: 
by the children as theirs.. 

Modern Burmese society has considerably changed,,. 
and Book X, s..28 of Manukye, which deals with the 
division of property of a deceased child leaving behind 
the surviving spouse and parent, can no longer’, be 


(1) (1931) LL.R. 9 Ran, 217. (3) (1935) LL.R. 13 Ran, 412. 
(2) (1934) ILL .R. 12 Ran, 409. (4) (1931) LL.R, 10 Ran. 124, 
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‘considered good law. To say that the acquisition of 
children belong to the parents cagnot be good law 
under present conditions. Manukye itself shows that 
the provision was not intended to be an exception to 
the general rule that husband and wife succeed one 
-another. 
- The provisions of s. 28 are not clear, and in prder 
to arrive at.its proper meaning one has to read it with 
other sections. Ma~Hnin Zan v. Ma Myaing (1). 
Referring to ss. 17, 18, 19, 2, 30, 31, 78 and 80 of 
Manukye, Bk... &, one can see that many of these 
proyisions. have ‘heconre obsolete to-day. Itis said that 


parents are the owners of their children, and that. 


children could be sold into slavery. Claims to a share 
in the property are dependent to a large extent on 


whether the heir lived with the deceased or not.. 


‘Case-law has made several inroads into these provisions. 
‘Parents have been excluded by wife or children. 
* Maung Kun v. Ma Chi (2). This is the general rule. 
Under s. 28 parents take only what is their property, 
and the section does not purport to lay down any rule 
of inheritance. Claims have been made under this 
section by daughter-in-law against mother-in-law. 
Ma Hla Aung v. Ma Aye (3). 

It isa general principle of Burmese Buddhist law 
that property shall not ascend where it can descend. 
Ma Hnin Bwin v. U Shwe Gon (4); Lu Gale v. 


Maung Sein (5)—parent excluded as regards kanwin 


property. _ 

S. 28 was framed at a time when the father had full 
rights over his chiidren. It is inconsistent with s. 29, 
which has become obsolete. S. 30 also has become 
obsolete. S. 31 gives the whole of the property which 

(1) LL.R. 13 Ran. 487, 492,503. 7. * 13) SJ. 219 


af (2) LL.R.9 Ran. 217, 228. (4) 8 LBR. 1,4. 
(5) 6 L.B.R. 16, 
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has been entrusted to the parents of the daughter, :to- 
the son-in-law if.he.remarries and separates himself 
from the first parents-in-law. .Under s, 28 he is given. 
a half share if he stays with them and does not remarry.. 
As was. observed in In re Maung Thein Maung 
v. Ma Kywe (1) much of the ancient Buddhist law: 
has become -anachronistic. Provisions for unequal. 
distribution _ between. younger sons and. younger . 
daughters - are not now given effect to. Ss. 10,-13,.: 
14, 34, 60, 61 and 72. Children now share equally. 
Ma Kei Kyi v. Ma Thein (2) ; Maung Ohn.Khin v. U Nyo 
(3). The wife has a vested interest in’ her husband’s. 








property. According to the Manukye the eldest son 


and the eldest daughter can have a preferential share in. 
their parents’ property, but the Privy Council have: 
limited that right to only one child. 


- [Roperts, C.J. One need not slavishly follow the 
Manukye, though it is of the highest authority. The 
Privy Council did not confine themselves to its. 


provisions in arriving at their decision where it was: ~~ 


necessary to go beyond that Dhammathat and ascertain’ 
the reason for the rule. Moreover the view of ‘the 
Dhammathat may not be in accord with that of the | 
other Dhammathats, and the reasons for some of the 


- rules may not exist under modern conditions. | 


That isso. For example the Manukye gave certain. 
rights to persons in whose house adeath took place’. 
or who attended the deceased during his iast. 
illness. These facts are immaterial in modern times.. 
Maung Chit Kywe v. Maung Pyo (4); Ma Saw Bwin v.- 
Ma Thi (5). In olden: days. even wedding presents. 
given to children went to their parents. 


(1) LLR: 13 Ran, 412, 417. (3) LER, 12 Ran. 124, 132. 
Q3LBR8 7: (4) (1892 -96) 2 U.B.R, 184, 187.. 
~ (5) (1997- 01) 2, U.B.R. 111. 
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At the time s. 28 was framed the conception. of family _ ssi 
was entirely different from what it.js to-day. Every- M4 Ave Tm 
thing belonged to the parents, and whatever the children Daw Tuanz.. 
held was on sufferance. There are several cases in 
which the rules laid down in the’ Manukye have been 
disregarded as being unsuited to modern conditions. . 
See Maung Thein v, U Tha Byaw (1); Tun Tha v. 
Ma Thit (2)—orasa ; Ma Hnya v. Ma On Bwin (3) ; 
Ma Sint v..Ma Ma Gale (4); wi Sein Shwe v.. 
Maung Sein Gyi (5). 


Ba Han (witifthim Kya Gaing) for the respondent, 
-In Ma Hnin Bwin v. U Shwe Gon (6) the sister was’ 
preferred to the father because the deceased lived apart 
from his father. The emphasis laid upon the family 
living together was not lost sight of. The Dhammathats 
draw a distinction between cases where children live 
together with their parents, and cases | where they 
do not. 

If the Manukye is clear and anaes there: 
is no need: to look at the other Dhammathats. The: 
Courts arrive at their decisions either by examining 
the Manukye, or, if it is not clear, by the: balance of 
authority as appearing from all the Dhammathats, The 
Dhammathats contain the rules of Burmese Buddhist 
law in sc far as they are relevant under s. 13 of the. 
Burma Laws Act, but one can show that such law is 
opposed to or has been superseded by modern customs. 
The custom must, however, be strictly proved. 
Ma Thaung v. Ma Than (7); Ma Saw Kin v. Maung 
Tun Aung Gyaw (8); Ma Hnin Zan v. Ma Myaing (9).. 


(1) [1939] Ran. 341. ~ (5) IL.R,.13 Ran. 69. 


(2) 9 L.B.R, 56. is - (6) 8 L.B:R. 1, 4. 
(3) 9 LLB.R. 1. (7) I.L.R. 5 Ran, 175, 185. 
(4) [1939] Ran, 378° (8) LL.R. 6 Ran. 79, 83. 


(2). LLR. 13 Ran. 487, 491. 
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[Rozerts, C.J. The Court has to decide whether 


oe s, 28 is Burmese Buddhist law.] 


Daw Pcie 


The position of the Dhammathats is une in 
U Pe v. Maung Maung Kha (1). S. 28 lays down the 
law in respect of an undivided family. According to 
the Privy Council the Manukye is prima fucie law, and 
s. 28 contains one principle of Burmese Buddhist law. 
A Judge cannot import his own knowledge to decide 
that a certain law has: ‘become obsolete, Hur ‘purshad 
v. Sheo Dyal (2). There must be other decisions or 
custom proved in order to overrule s. 28. Sheo. Singh 
Rai v. Mussumut.Dakho (3). 

A spouse has an interest in property brought to the 
marriage by the other spouse, but he or she can have 
no interest in property handed over to the parents 
by the other spouse before marriage. Vested interest 
arises only when property passes into common enjoy- 
ment. Property entrusted to parents prior to marriage | 
stands on a different footing. U Pe v. U Maung 
Maung Kha(1). This explains why the rule of division 
is different in the cases’ of kasiwin property, property 
acquired before coverture and property acquired after 
coverture. The principle underlying these provisions 
was applied in Lu Gale v. Maung Sein. 

S. 28 was considered good law in Ma Hla Aung v. 
Ma Aye, See also Digest, Vol. 1, 38. 300, 23. In. 
Maung Ohn Khin v. U Nyo (4) s. 28 was pee 
followed, though in Ma Pwa Thin v. U Nyo (5) it was 
pointed out that this section ought not to be extended. 

The present case is a rare one. Even if a child 
lived with his parents he would normally keep the 
property with himself. | 


(1) LL.R. 10 Ran. 261, 279. (3)35 1A, 87, 108. 
(2) 3 1A. 259, 285. (4) L.L.R. 10 Ran. 124, 
- (5) LLR. 12 Ran. 409, 414. 
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- Kirkwood v. Maung Sein (1) shows that the Privy 1940 
Council have accepted the authority of the Manukye, Ma aye TIN 
but they sought to ascertain the meaning of the paw abe, 
expression “‘ eldest born children” by having recourse 
to the other Dhammathats. In In.re Maung Thein 
Maung v. Ma Kywe the term was explained to mean 
the orasa. Tun Thav. Ma Thit is really against the 
appellant. As observed in Ma Hnya v. Ma Ohn Bwin 
some parts of the Dhammatiats may be unintelligible 
while others may be inapplicable, but where the 
Manukye is unambiguous and no custom to the 
contrary is proved its provisions must be followed, 
especially, where there are previous decisions giving 
effect to a particular section. Stare decisis. 


_E Maung in reply. Under s. 13 of the Burma 
Laws Act only rules relating to succession and 
inheritance are relevant, but s. 28 deals with matters 
both within and without that section. The reason why 
parents took their children’s property in the olden days. 
was because they had full control over them. In the 
present case the rule that on the death of the husband 
the wife succeeds must be applied. There is no 
question of inheritance involved, especially, where the 
wife has a vested interest in a portion of the property. 

Actual enjoyment by the couple is not necessary ; it 
is only consequential upon ownership of the property. 
The property must be acquired by either spouse. The 
fact that they do not enjoy it does not make such 
property not vested in them. If money is lent toa 
stranger by one spouse it cannot be said that the other 
spouse has no interest therein. 

Ss. 22, 23 and 24 are converse or complementary _ 
to.s. 28, but Courts have refused to administer ss, 23 
and 24 as being obsolete. 


(1) LL.R. 2 Ran. 693, 774, 782. . 


—— 
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1940. ‘Mawulee is only one of the Dhammathats, and. 


Ma Axe, ‘Tin: merely because it makes a provision it need not:- — 


Daw SFaaye. necessarily follow that its provision must be enforced if? 
it is unfair and unsuited to modern conditions. 


ROBERTS, C.J.—The question referred to us is as. 
follows: 


“As between the parent and the surviving spouse of a child: 
who dies leaving no‘issue but:who lived. with his or her parent and. 
whose property is in the possession or keeping of the parent, who. 
is entitled to mahieent such property under the Burmese Buddhist. 
Law? a 


The same question was decided in Maung Ohn Khin 
and others v. U Nyo (1) in favour of the parent, and it. 
it was stated that the legal position depended upon 

section 28 of Volume X of the Manukye Digan 
which runs as follows : 


[His Lordship set out the terms of the section: 
which are set out in the Order of reference, page 575,- 
supra.) ; 


It is now contended that this section of Volume X- 
cannot be accepted as good law. 

In Ma Hnin Bwin v. U Shwe Gon (2) it was held by.. 
the Judicial Committee of the Privy Council that the: 
survivor of three sisters who lived apart from their.’ 
‘father had a right of succession to the property of the: 
first deceased, being preferred to the father by reason: 
of the rule in Volume X, section 19. Lord Shaw said. 
(at page 12): 


* In the 10th book, chapter 19, of Dr. Richardson’ s irinatetn : 
: the text reads thus : 
' *Though this is the law (chat property etiall not ascend),.. 


why is it also said the fa and mother of the: 
~- (4) (1931) LL.R. 10 Ran. 124, (2) (1914) 8 L.B.R. 1 (P.C). 
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deceased have aright to his property? ‘Because if 
the parents be alive and the deceased has no other 

relations, they shall inherit his property.’ 
In short, the Manu Kyay is clear that the property cannot 
ascend to parents unless. there be no other relations, and. 
‘relations,’ it should be added, are, as appears clearly from 


chapters 17, 19, 22 and 25 of the same book, synonymous with . 


brcthers and sisters. 


Their Lordships do not think it necessary accordingly to 
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pursue the enquiry further. In this. Dhammathat, which still 


remains of the highest authority, the succession of brothers. and 
sisters in preference to parents is established beyond doubt. This 
being so, the other Dhammathats. do: not require to be appealed, to 
to clear up any ambiguity.” 


fie Lordship had previously said (at page 4) : 


‘In short it may be taken as a salient fact in the present case 
that the life lived for years by these ladies was lived-as. a life 
separate from and independent of their father. . 

The need for this fact being pointedly alluded to is that their 
Lordships are desirous that the present case should not be held 
as dealing with or affecting parental rights in cases where tlie 


family continues to live together. The rights of a parent in | 


Burma in such circumstances appear, according to their traditions 
and text-books, and to Eastern patriarchal ideas, to be of a high. 
order ; and they indeed recall to the mind various drastic rules of 


the earlier Roman Law with regard to the scope of the patria’ 


potestas. Many illustrations arise in the books, but one may 


suffice. It is mentioned in even the Manukye, the authority of. 
which is the subject of separate treatment hereafter, that an. 
impoverished parent could sell his children into slavery. These: 
observations are, of course, not made to give any colour to the: 


view that rights to such'an extent still remain in modern Burmese 
Law or Practice, but to indicate that the idea of the powers of a. 


parent in his patriarchal capacity over an undivided household. - 


may lead to conclusions which hold no place in rules of succession: 


‘to the estate of children who have left the father’ s establishment 
and become separately settled i in life.” . 


Care was thus takert#to limit the decision to cases in 
which the children were living separately from their 
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parent ;awhere the family continued to live together — 


MA Ave viv and the household remained undivided the question of 
“Daw THann, succession appears to. have been left open. 


ROBERTS, 
C.J 


FORTE RATAN REN, 


- However; in Maung Kun v. Ma Chi and another (1), 
a Full Bench of this Court decided that on the death 
! of a child without issue his or her property devolved 
upon surviving brothers and sisters in preference to 
the parents. This decision was reached without 
‘qualification as to residence, and Page C.J. said (at 
page 224) : 


ae 

rhe notion that the right of the parents to be preferred 
depends upon where or with whom the child happens to be living 
at any particular time appears to me to be both anomalous and 
fantastic.” 


' The Court followed the provisions of Afanukye, 
Volume X, section 19, and the general principle here 
and in the first part-of Volume X, section 28, shows 
that the general rule of inheritance is that property 
should not, in normal cases, ascend. But I cannot 
persuade myself that the existence of such a rule must 
imply that the second part of Volume X; section 28, 
should be: held bad merely because it forms an 
exception to this general rule. 

It is perfectly true that’ it has been held that the 
‘doctrines laid down in this. section should. not be 
extended [Ma Pwa Thin v. U Nyo and others (2)]; 


-but that is very different from saying that the whole of 


the section is necessarily obsolete. 
~The vested interest of a husband or wife ares 
in. such property as either of them brought to the 


~ marriage [N.A.V.R. Chettvar :-Firm v. Maung Than 


- Daing (3)]; there is no authority for the contention 


that it necessarily extends to property handed over 





é (1) (1931) LL.R. 9 Ran. 217. (2) (1934) LL.R. 12 Ran, 409. 
(3) (1931) LL.R. 9 Ran, 524, 538, 
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before marriage to the parent or parents of either 
spouse. We have not been referred to any text which 
lays down that property delivered by a man to his 
parents before his marriage can be recovered from 
. them by their daughter-in-law on his death. . 

We have been referred to several other sections in 
Volume -X of the Manukye Dhammathat. It is perhaps 
sufficient to mention sections 22, 23, 29, 30, 32, 34, 63, 
78 and 80. Arguments have been addressed to show 
that the rules contained in them are obsolete. In the 
case of In re Maung Thein Maung v. Ma Kywe (1) it 
was pointed out that mucli of the ancient customary 
law of the Burmese people to be found in. the 
Dhammathats is really obsolete and cannot intelligently 
be applied to the Burmans of the present day; but I 
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have been unable to discover any good reason why the . 


_ Fule in the latter part of section 28 should be regarded 
as contrary to natural justice. No other Dhammathat 
which is quoted parallel to itin the Kinwun Mingyi’s. 


Digest appears to put forward.a view at variance © 


' from.it, and it has been applied and followed both in 
Maung Ohn Khin v. U Nyo (2), the Bench decision 
which itis now suggested we might over-rule, and 
also, by implication, in Ma Pwa Thin v. U Nyo and 
others (3). 


I confess that the determination of this reference. 


has given me much anxiety, particularly since I cannot: 


‘Claim the long experience cf Burmese Buddhist law ~ 


enjoyed either by the Judges who have made it or 
those who are associated with me in determining the: 
answer. Whiist it may be frue that parts of the: 
Manukye Dhammathat may be obsolete (as to which I 
desire to express no opinion) I think that, in view of 
the decision of the Privy Council to which I have: 


_ (1) 1935) LL.R. 13 Ran. 412, -(2) (1931) BL.R: 10 Ran, 124. 
(3) (1934) LL.R, $2 Ran. 409, | we 
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referred, cogent reasons must be. shown before a_ 
departure is made. from the provisions -of Manukye. 
In the absence of such reasons I feel bound by: that 





‘decision, and my answer to the question propounded 


must, therefore, be that the parent must be preferred 


-to the surviving spouse in thé Grcumstances indicated. 


But, of course, the question whether the property 


‘has been brought: to the marriage and has been in the 
‘common enjoyment of the married couple, though still 
‘in the custody of the parent or parents, is all important. 
“These observations.should; be considered in the case 
which has been referred 6 us, since there is lacking 
“from the record any evidence which would lead us ‘to 


the conclusion that a custom has been proved to exist 
amongst Burmese Buddhists which acknowledges that 


the exception to the general rule contained in the 


‘latter part of Volume X, section 28, of the Manukye 


’ Dhammathat must be regarded as obsolete. Advocate’s 


‘fee twelve gold mohurs a day, making thirty-six gold 


mohurs in all, to be paid by’ apeshaak: -to respondent; 


MosELy, a, agree in the answer to:the reference 
given by my Lord the Chief Justice that the parent must 


be allowed to inherit the property of her deceased — 


son which: is in her pone in pin to. the 
“surviving spouse. — 


The law in question is. oohtained 3 in the Dhow: 
that of Manukye X, 28.. Manukye here is clear. and 


_“‘yanambiguous, and what is more is consistent with the 


law contained in the other Dhammathats, extracts of 
which are cited. at section 320 of the Kinwun Mingyi’s 


Digest, Volume.I, except where these other Dhamma- 
thats contain even more stringent rules in the parent S 


favour. 
' There. is: no. doubt that ‘this. provision. of fae 


ack ‘which: is contained in. the pare of the book 
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‘expressly dealing with the: law of inheritance is itself 
a part of the law of inheritance to which the Burma 
‘Laws Act applies. 

It has been argued that other provisions of the law 
-of inheritance contained in the Manukye are obsolete 
‘and have never been applied by these Courts. For 
“example, the right of a stranger in whose house a 
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sperson died and who has performed the funeral — 


ceremonies given by Manukye X, 82, has not been 
‘recognized in the changed circumstances of modern 
stimes, Maung Chit Kywe v.. Maung Pyo and three (1). 
-Manukye X, 22 and 23, gives a right to the orasa and 
‘to the younger children.who are living separately from 
‘the parents and have taken, not by way of gift, property 
of the parents, to retain, in the orasa’s case, up to half 


sof the whole of the property of the parents, and in the ~ 


scase of the younger children to one-half of this half as 


their own sprivate property (thinthi), as against their - 


“brothers and sisters. [Incidentally it may be remarked 
that the words translated: “having hada share” in 
‘section 22 must mean either “taking their share” or 
“feeding separately ” (athi sa ywe ), and in section 22 

“own proper share” is a mistranslation for “own 
givivate property ” or thinthi.]. These latter two provi- 
ssions of law have so far as I know never been felted 
“vupoh in cases relating todivision of propérty amongst 
brothers and sisters, apart, of course, from the question 
_~f limitation by adverse possession. 

Be that as it may, the provision of inheritanée 
‘contained in Manukye X, 28, with which we are dealing, 
-has on the contrary not been ignored by these Courts, 
but has been applied on the rate -oceasions when it 
thas come before them. It: may be that it is not 
common oe " property . He child to ‘iste in bases Pacing! 





9) ise 9612 U.BR, 184; 
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of the parent with whom he or she-is living after: 
marriage. I need hardly say that Manukye X, 28, 
refers to cases where the son or daughter after their 


‘marriage has not left the parental roof, and could not,. 


in my opinion, be applied to the not uncommon case: 
in.modern times of a mother coming to live in the. 


house of a newly married child, and keeping and. 


managing ‘the estate or Savings for the child and’ its 
spouse. . 

Manukye X, 28, was s applied as Ge ago as 1883 i in 
the case of Ma Hla Aung v. Ma Aye (1). That was a. 
case where the property of* ‘the son was placed in the: 
charge of the parents after the marriage, and it was: 
held that the parent and daughter-in-law should share 
it equally. 

This question does not appear to have come up. 
again for decision before the Courts until 1911, whem 


it was dealt with in Lu Gale.and one v. Maung Sein (2). 


The question there was regarding the. disposal of 
Kanwin given and delivered to a bride who died in the: 
parent’s house, and it was:held that asthe property had. . 


been delivered into ‘the possession’of the bride the 


husband. was entitled to inherit if as against the- 


‘parents-in-law. Manukye X was not-alluded to in 


particular, but it was said that the decision went on a. 


‘consideration of all the texts contained i in. the Digest 
sections 320 to 323. 


J need not again refer to thé observations of their 
Lordships of the Privy Council in Ma Hnin Bwin v. 


_U Shwe Gon (3) cited" by my Lord ; nor to Maung Ole: 


Khin v. U Nyo (4), a decision on ee very point before. 


us, holding that’. the mother is entitled to inherit 
against thé daughter-in-law the property ‘of the son in 


. (1) SJ-L.B, 219, 234, °° ~~ (3) (1915-16) 8 L.B.R, 1 (P.C,). 
(2) (1911) 6 L.B.R.-16, - (4) (1931) LL.R..10 Ran, 124. 
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her possession at the time of his death ; nor to Ma Pwa 
Thin v. U -Nyo’ (1), where the same doctrine was 
applied by implication. We are invited in this 
reference to say that this doctrine is obsolete and 
unsuited to modern conditions of life. There is no 
evidence on record in this case to show. that this rule 
has fallen into desuetude, a rule which has been held 
by such recent judicial pronouncements to be thé 
subsisting law of inheritance of this country. 

_ It has been held in N.A.V.R. Chettyar Firm. vy, 
Maung Than Daing (2), and again by their Lordships 
of the Privy Council in U Pe v..U Maung. Maung Kha 
(3) that either spouse has a vested interest (to the 
extent of one-third) in the payin property brought by 
the other spouse to the marriage, that is to say, 
property which has passed inio the common enjoy- 
ment though it may be in the custody or keeping of 
the parent (we are not in the present case concerned 
~~ with knapazon),.. 


I would agree: that the law of inheritance contained | 


in. Manukye ©. 28, cannot affect the wife’s interest in 
such property. : 


MacknEy F avi my view the law set out in section 


28 of Volume X of the Manukye Dhammathat is a law 


of Succession : and as it is cleariy expressed it must be 
- followed because this Dhammathat “ still remains of 
the highest authority”. It has not been established 
that the rule has become obsolete, although it may be 
conceded that in modern conditions the situation in 
which the rule is applicable will be of rare occurrence. 

As my learned Brother Mosely J. observes, the rule 
will not affect the vested interest of the son-in-law or 
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daughter-in-law in the payin property brought.to the © 


(1) (1934) LL.R.12 Ran. $09, (2) (1931) LL.R. 9 Ran. 524, 
(3) (1932) 10 Ran. 261, 
41 
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marriage by the daughter and:son : but property which 
is “in the possession or keeping .of the parents”. can 
scarcely be. deemed to be property brought to the 
marriage, unless it can be shewn that the married couple 
actually enjoyed it as their own, the parents being as it 
were merely their agents.for the management of the 


property. . Where the married couple partake of the 
‘benefits of ‘the property merely by the grace .and 


' conipassion of the parents—so to. speak—granting 


or withholding as they. please, I would say that the 
property had not been “brought to the marriage” or 
“has not passed into the common enjoyment, ’’ and that - 
the son-in-law or. daughter-in-law would acquire no 
vested interest therein. Where a vested interest has 
been acquired the property must have passed into 
common enjoyment, of the married couple and 
therefore, I would say, could not be regarded as “in the 
possession or keeping of the parents” in the sense 
intended in this section of Manukye. 

Subject to these observations I agree that the 
question .referred should be answered in the mannet 
proposed by my Lord the Chief Justice’ - 
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APPELLATE CIVIL. . 


Before Sir Ernest H. Goodman Roberts, Kt., Chef Justice, ant 
Mr. Justice Dunkley. 


JAGANNATH SAGARMAL 
v. 
J. J. AARON & CO-* 


_ 1940 
Mar. 4. 


Sale of ee ive and willingness to dee co ntract—Ability lo perform 
contracl—Suit by buyer for damages for non-delivery—Buyer's readiness 
and willingness to pay—Date of delivery at seller's option—Notice to buyer 
as to date of ddivery bas day of delivery—Buyer's readiness on last day 
without notice. 

Readiness and.willingness to perform a contract includes ability to perform. 

De Medina v. Norman, 9 M. & W. 820, referred to. 

In a suit by the buyer for damages for breach of a contract for non-delivery 
of goods sold to him, itis incumbent upon him to satisfy the Court that he was 
ready and willing with the money or had the capacity to.pay for the goods, or 
that he had at all events made proper and reasonable ‘preparations and 
arrangements for securing the purchase money. : 
’ Chengravelu & Sons v. Akarapu & Sons, 49 Mad. LJ. 300 ; and Das v. ° 
Ram Nath, 1.L.R.9 Lah. 148; Morton v. Lamb, 7 T.R, 125 ; Shiriram v. 
Madangopal, 1.L.R. 30 Cal. 865 (P.C.), referred to. 

If the date of delivery of goods is at the seller’s option then he must give 
sufficient notice to the buyer of his intention to deliver on a given date during 
the currency of the option so as to enable the buyer to arrange fot funds. But 
if the seller has not exe-cised his-opiion earlier, then om the last day of delivery 
under the contract the buyer must: be ready and willing to take delivery of the 
goods and to pay for the same without any notice on the part of the seller. 


Clark (with him Rauf) for the appellant. 
Aiyangar for the respondents. 


DuNKLEy, J.—This appeal arises out ar an action 
for damages for breach of contract. The contracts in 
question were nine contracts whereby the. defendant- 
respondent undertook to sell and deliver certain shares 
at certain named prices to the plaintiff-appellant. The 
contracts are evidenced by boughi notes, eight of which 
are dated the 12th December, 1938, and one is dated the 


- * Civil First Appeal No. 139 of 1939 from the judgment of this Court on the. 
Original Side in Civil Regular Suit No. 40 of 1939, : 
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13th December, but it is common ground that these 
contracts were considered and intended by the parties to 
be one indivisible contract, the different parts of which 
were recorded in separate notes. The contracts were 
for delivery of the shares on or before 31st January, 
1939, at seller’s option. 

The. plaint set out that the respondent failed to 
deliver the shares either befote or on the 31st January, 


1939, although the appellant was. ready and. willing to 


pay for them and take delivery, and that in consequence 
of the respondent’s failure to make delivery the appellant 


chad. suffered loss, particulars of which. were set out in- 


the plaint, The defence was that the appellant was 
never ready and willing to perform his part of the 
contract because he was never in a position to obtain 
funds to pay for the shares. 

Now, section 32 of the Sale of Goods ‘eal lays 


down that “unless otherwise agreed, delivery ‘of the 


goods and payment of the price: are. concurrent | 


conditions, that is to say, the seller shall be ready and 


willing to give possession of the goods to the buyer in 
exchange for the price, and the buyer shall be ready... 
and willing to pay the price in exchange for possession 
of. the goods.” Section 51 ofthe Contract Act provides 
that “‘ when a contract consists of reciprocal promises 
to be simultaneously performed, .no promisor: need 
perform his promise unless the promisee a ready and 
willing to perform his reciprocal promise.” Readiness 
and ‘willingness to perform includes ability to perform 
[De Medina v. Norman (1)]. Ina suit ‘by the buyer 
for damages for breach of a contract for sale of goods it 
is incumbent upon him to satisfy the Court that he was 
ready and willing with the money or had the capacity 
to pay for the goods, or that he had at all events made 





(1) (1842) 9 M. & W. 820, 
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proper and reasonable preparations and arrangements for 
securing the purchase money. [Morton v. Lamb (1), 
Shiriram Rupram v. Madangopal Gowardhan (2), 
G. K. Chengravelu & Sons v. Akarapu Venkanna & 
Sons (3), Ganesh Das Ishar Das v. Ram Nath and 
others (4).] It has been urged on behalf of the appellant 


that as delivery of the shares was under the contract to: 


be atthe seller’s option there must be implied an 


additional term to the contract that the seller shall give. 


to the buyer sufficient. notice of his intention to make 


delivery and a reasonable time in which to arrange for- 


funds with which to pay for the shares, With this 


proposition I am in entire agreement in relation to a. 
delivery of the shares made during the curreiycy of the: 


option. But it has been further argued that when the 
appellant did not, at some reasonable time prior to ‘the 


last day for delivery, i.¢., 3ist January, receive notice of: 
' the .respondent’s inténtion to deliver the shares on the. 


31st January he was entitled to assume that the 
respondent did not intend to carry out his part of the 


contract.and therefore it was not incumbent on him to- 


make any preparation for payment for the shares. 
With this further proposition I am unable to agree. 
When the seller had failed to exercise his option to 
deliver the shares on or before the 30th January, the 
contract plainly became a contract to sell and deliver 
the shares on January 31st, and the appellant had to be 
ready and willing to take delivery of the shares and pay 
for them on that date. No notice to the buyer of 
intention to deliver on January 31st was necessary. 
Consequently at the trial the contest centred round 
the question of the appellant’s ability to pay for the 


shares on January 3ist. For the appellant it is: 


contended that very little evidence was necessary to 


(i) 7 TR. 125. (3) 49 Mad. LJ. 300. | 
(2) (1903) LL.R. 30 Cal. 865, 871. (4) (1927) 1.L.R. 9 Lah, 148. 
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prove his readiness and willingness, especially as he 
stood to make a substantial profit out of the purchase 
of these shares, and certain observations of their 
Lordships of the Privy Council in Shiriram Rupram v. 
Madangopal Gowardhan (1) are quoted. With this 
contention I should be prepared to agree, but there is 


“no evidence whatever on which it could be held that 


the appellant was able to pay for the shares ; on the 
contrary, the evidence shows that he could not ‘have 
paid for them. The appellant had three banking 
accounts, a current account with the Central Bank of 
India and two overdraft accounts with the Mercantile 
Bank and the National City Bank. On the 31st 
January the balance in his current account at the 
Central Bank was only a few rupees, and it is admitted 
that he could not obtain further loans from either of 
the other Banks without depositing more shares as 
security. He could have obtained an advance from the 


Mercantile Bank or the National City Bank against the. | 


purchase of these shares, to be deposited as security 
for the advance when purchased, but the amount which 
either Bank would have been prepared’ to advance 
would naturally not have been sufficient to pay the 
purchase price, and: the evidence. shows that the 
appellant would have had. to.find a sum of about 
Rs. 12,000 from other sources. There is no evidence 
whatever that he had’ made.any preparation to have. 
this amount available when required. The appellant 
has made a vague. and worthless statement that he. 
could have borrowed this amount from rich relatives, | 


“but he does not suggest that he had made. any arrange- 


ments to do so. It is clear that he himself had no 


resources at all. On January 30th he was obliged to. 
sell to the respondent for Rs. 8,437-8-0 certain shares 


.(1) (1903) L.L.R. 30 Cal. 865, 871. 
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which were deposited with the National City Bank as 
security in order to reduce his overdraft with that Bank. 
On the same day he was unable to meet a draft for 
Rs, 2,820 which the Central Bank held against him in 
payment for certain shares which he had purchased in 
Calcutta.. In order to meet this draft he was obliged to 
sell these shares to the respondent, and when the 
respondent suggested that, instead of paying cash 
therefor, the price should be set off in part payment of 
the shares to be delivered. on the next day, the appellant 
insisted on cash payment to enable him to clear the 
draft. In my opinion, it has been proved that the 
appellant was in-astate of acute financial embarrassment 
on the 31st January, and could not have paid for the 


shares bought if the respondent had delivered. them to 


him. The appellant was-not ready and willing to carry 
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out his part of the contract, and thereforé the 


respondent was absolved from his liability under the 


contract. The suit of the plaintiff-appellant was rightly 
dismissed, and this appeal fails and is dismissed with 


cosls. 


’ Roserts, C.J.—TI agree. 
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APPELLATE CIVIL: 
Sire Mr. Justice Mackney. 


U KYAN ». MUN SHEIN anp aNoTHER.* 


Creek, when public navigable waterway—Petty stream navigable at times by 
small boats—Public usér—Riparian owner—Use of water flowing past 
. his land—No rights on other parts of channel. 


A creek to’be designated a public navigable waterway must be both tidal 
and navigable : and it may be shown that it is used by the public as. such. If 
it is a petty stream, navigable only at certain periods of the tide, and then only 
for a very short time, and by very small boats, it may not be'a public navigable 
channel. = ne reer : ca 
_,y The King v. Montague, 107 E.R, 1183; Miles v. Rose, 5 Taunt, 706, 
referred to. — : " . wo ee 

‘A riparian owner of land may. make a certain use of the water'as it passes 
his property without ifterference: by others, but unless the waterway is: @ 
public navigable waterway, or an easement. has: been created, he has no right! 
of way over. that part of the waterway which does not flow through his own 
land, * or a 
' Manng Bya v. Maung Kyi Nyo, 1.E.R.3 Ran.494, distifiguished. 


Rauf for the appellant. 
Hay for the respondents. . 


MACKNEY, J.—In the Subdivisional Court of Bassein 
the plaintiff-appellant U Kyan ‘sued the defendants- 
respondent Mun Shein and Ko Khoon Na for’ a 
declaration of the plaintiff's right of way on a certain 
creek which passes by the lands of both the plaintiff 
and the defendants, for a mandatory injunction ordering 
the defendants to remove the .obstructions in the shape 
of two large cargo boats and for a perpetual injunction 
restraining the defendants from raising any further or 
additional obstruction interfering with the right of the 
plaintiff over the creek. There was alsoa claim for 
damages, but this claim is no longer pressed. 


_* Civil 2nd Appeal No. 346 of 1939 from the judgment of the District Court 
of Bassein in Civil Appeal No. 14 of 1939, 
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The plaintiff-appellant and the defendant-respondent 

Ko Khoon Na (Mun Shein is his son) each bought a 
piece of land from U Shwe Gun. U Shwe Gun’s land 
was bounded on.the east by a small tidal creek and on 
the south by the Dekan-Chaung. The portion of the 
land which is at the corner of the Dekan-Chaung and 
-the creek was purchased by Ko Khoon Na. The 
northern boundary of this land is the village road and 
U Kyan’s site lies immediately to the north of the 
village road, having the tidal creek as its eastern 
boundary. The village road runs west and east and is 
carried over the creek by a small bridge which at high 
tide: is about 6 feet above the surface of the water 
in the middle and about.44 feet at the sides. Thé 
distance along the creek from the-bridge to the Dekan+ 
Chaung is only 109:feet. At the bridge the creek is. 
11 feet wide and at its mouth it is 174 feet wide. 


Beyond the bridge the creek stretches as far as the 


grazing ground but, until it approaches quite close to the 
bridge, itis a mere trickle of water and even smalk 
boats cannot go more than a few feet beyond the 
bridge. Between the main channel of the creek and 
U Kyan’s site there are dhani plants which are said to 
be covered at high water. Below the bridge on the 
eastern side of the creek there are more dhazi plants. . 


Ko Khoon Na has been living on his present site 


for at least 18 years and about 15 years ago he widened. 
and deepened the creek in order to admit his. large: 
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sampans. When thesé sampans are moored along 


the bank of his property no other boat can pass by. 
The plaintiff-appellant bought his site about 14 

years ago, but he did not: come to live there until 

8 or 9-years ago. His relations with Ko Khoon Na 


appear to have been amicable until quite: recenily., 


Ko Khoon. Na then wentto China and whilst he. was 
away his son Mun Shein began to keep the sampans in 
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the creek in such a manner as to obstruct access to other 
persons. Up till that time U Kyan had been able to 
bring his large sampan up the creek to unload it, but 
to do so he must have unloaded it over the respondents’ 
property, for a large sampan will not go under the 
bridge and, if it could, it is rather doubtful whether 
there was enough water to float it on the other side. 

In his plaint the appellant claims that the creek 
isa public natural navigable waterway over which he 
has a right to pass. 

The learned Subdivisicnal Judge found. that fhough 
the creek was.a natural. waterway it had been made 


navigable for large sampans at the expense and labour 
of the defendants and that only the parties themselves 
had ever brought their large sampans into the creek. 


The learned Judge further found that the creek was not 
a public waterway. Finally, he was of the opinion 


that even if the plaintiff were granted an injunc-. 


tion as prayed :it would not benefit him because he 
‘could only unload the cargo. of his sampans .on to: 
the defendants’ land. Accordingly . the “suit “was 
‘dismissed. 

This decree was nea by the District Bond ‘i 


- Bassein on appeal. The learned District Judge was of 


the. opinion that the creek’.was nota public navigable 
‘waterway and that there was no satisfactory evidence 
‘of any user of the creek by the general public. - , 

The plaintiff now appeals to this Court on the 
ground that the lower Courts have erred in the inter-: 
pretation. of the rules laid down in the decisions of 
the Judicial Committee on which they have relied: 
furthermore, that they have overlooked -the rule laid: 
down by the Judicial Committee in Maung Bya and 
one v. Maung Kyi Nyo and others (1) It is claimed: 


- (1) (1925) LL.R, 3 Ran. 494 (P.C.). 
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that the appellant as a riparian’ owner is entitled to the’ 
free use of the creek including the right to navigate it. 
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I do not find that the case cited is an authority for mun w SHE, 
holding that a riparian owner on a waterway which yycxnry, ] 


_ is not a public navigable waterway, has a right to 
“navigate ” that portion of the water-which passes the 
property of other persons. He has a right to make use 
of the water as it passes his property, and cther persons 
must not interfere with that right of enjoyment. Sc far: 
as I understand it, there is only a right of vay along a 
waterway, provided no easement has been created, unless 
the waterway is a public navigable waterway. If it is not 
a public navigable waterway presumably riparian owners 
own the bed of the waterway-as far as the middle’ 
thereof, -but they have «no rights over that part of 
the waterway which does not flow: through their. 
own land. . There is nothing in the’ case of Maung Bya 
' and one v. Maung Kyi me and others me to suggest. 
that they have... 


This creek is " undoubtedly a tidal creek. ‘The. 


question is: Is it navigable ?. If itis tidal. .and. 
navigable, then it must be a. public . navigable 
waterway, 

_ On. this point ‘ aiete fromthe judgment, of {he 


learned Seite Jee. _ He says: 


“ Mr: Base. ane U iets ‘Maung. ‘tenintdl counsel for the 
parties, however, have stated before. me that they have both 
been to the creek and that, except during the rains, even. 
small boats cannot enter the creek at low tide. In the dry 
weather, i.e, from about December to May,* the whole creek 
from: the mouth upwards is just a mud channel with no water 
in. it at all at low tide. But during the rains small country 
boats of about 30 to 40 baskets capacity can enter at low 
tide.” . 


{1) (1925) ILL.R. 3 Ran, 494 (P.C ); 


602 
1940 
U ‘ean 


MUN SuEin. 


oe 


MACKNEY, J. 


RANGOON LAW REPORTS. [1940 


‘The learned. District Judge has referred to The King v. 


Montague and others (1) wherein Mr. Justice Bayley 
remarked : 


“ Now it does not necessarily follow, because -the tide ‘flows. 
and reflows in any particular place, that it is therefore a public 
navigation, although of sufficient size.” 


Quoting from Miles v.. Rose (2), he observed that 


“the flowing of the tide, though not absolutely inconsistent 
with a right of private property in a creek, is strong prima facie 
evidence of its being a public. navigable river.” “The strength’ 
of this prima. facie evidencé,’ he said, ‘‘ arising from the flux 
and reflux of.the tide, must depend upon the situation anc: nature. 
of the: channel. If it is a broad and deep channel, calculated for 
the purposes of commerce, it would be natural to conclude that it 
has béén a public navigation; but if itis a petty stream, navigable 
only at certain periods of the tide, and then only for a very short 
tirtie, and: by very small boats, it is difficult to suppose that it ever. 
has been a public navigable channel.” 


As the learned District Judge absenved, this is description 
seems to suit the creek with which we are at present 
concerned very closely. 

Furthermore there i8 really no evidence of public 
user of this creek ; nor, in the circumstances, is it easy 
to imagine how such aise could ever have arisen. 
The creek is bounded on either side by thé properties 
of three or four persons, and, although the main 
village road passes over it, there is no evidence that 
the villagers use the creek to get into the village, or 
keep their boats on it. 

In these circumstances, it appears. to me that the 
lower Courts were right in holding that this is not a 
public navigable waterway. In these circumstances, 
it is clear that the plaintiff's appeal must fail. It is 


dismissed with costs, advocate’s fee five gold mohurs. . 








(1) 107 BAR: 1183,- - -  - (2) 5 Taunt, 706. 


1940] | RANGOON LAW REPORTS. 
| APPELLATE CIVIL. 


Before Sir Ernest H. Goodman Roberts, Kt., Chief Justice, 
and Mr. Justice Blagden. - 


EUSOOF didi AND OTHERS. 
v. 
‘Mrs, NIEMEYER np oTHERs.* 


‘Amendment of plaint—Inchoate cause of action—Premature suit incurable— 
Practice—Proposed amendments to be submitted before leave—Suit against 
executor or administratcr—Ciril Procedure Code, s. 52—Sui t by executor or 
administrator or trustee in bankruptcy—Personal liability for costs— 
Mortgage suit based on promissory note--Amended claim based on loan by 
deceased testator—Limitation—Creditor’s. -appropriation--Payment of 

interest as such, evidence of—Co-mortgagors as joint contractors— 

Mahomedan brother and sister as co-moitgagors—Payment or acknowledg- 
ment by brother-—Limitation Act, ss, 20, 21, 

- If a party at the moment he commences a suit has but an inchoate cause : 
action nothing he thereafter does can entitle him to-any ‘relief in-that suit. - 
‘party who, having a complete cause of action,-alleges-it imperfectly may ae 
helped by amendment ; but a premature suit is incurable. : 

Clayton v.Le Roy, (1911) 2 K.B. 1046; Gulzar Sing v. Kalyan Chand; 
LL.R,15 All. 399; Mahant Gobind v. Rani Debendrabaia, 4. Pat. L.J.397 ; 
Smith v. Hephinsten. [1938] Ran. 6, referred to, 

As a matter of practice a party desiring to amend his pleadings should 
submit his proposed amendments in writing before the léave sought is is Seated: 

Hyams v. Stuart-King, (1908) 2 K.B. 700, referred to, : 

If an executor or administrator is sued upon a liability of the deceased person 
he represents he has the prctection of s. 52 of the Civii Procedure Code, but if 
an executor or administrator or trustee in bankruptcy sues as such and fails he 
is personally liable for the costs of the action, unless the defendant has been 
guilty of some misconduct inducing the action. 

Boynton v. Boynfon, 4 Ap. Ca. 733 ; Mackintosh Burn, Ltd, v. Shivakali, 
LL.R. 60 Cal. 801; Singh v.U Aye, ILL R.14 Ran. 336; Zubaida Begum v, 
Makra, [1937] | Cal. S9, referred to. 

The fundamental character of a mortgage suit is not altered by allowing 
the plaintiff to amend her plaint so as to enable her to sue as executrix and sole 
legatee of her father’s will'on a loan advanced by the father instead of on the 
promissory note given to her by the debtor some years later in respect of the 
same debt and mortgage. A fresh.promissory-note only. provides evidence of 
the original loan and does not extinguish the original mortgage. 


Dutta x. Noyes, [1937] Ran. 303, referred to. 





. * Civil 1st Appeal No. 29 of 1939 dees the judgment of this Court on the 
Original Side in Civil Reg. Suit No. 234 of 1936. 
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. MaShwe Mya v. Maung Mo Hnaung, 1.L.R. 48 Cal. 832 (P.C.), distinguished, 

A mere payment by the debtor does not enable a creditor to make a fresh 
starting point'for limitation. : 

U Ba Gyiv. U Than Kyauk, 1.L.R. 7 Ran. 522, referred to. 

Prior to 1928, in the absence of a written sictaanelsdipnseit to save limita- 
tion, payment by the debtor must be stated by him to be for interest, or else 
there must be evidence from which paynient as interest may be distinctly 
inferred, ; 

Kariyappa v. Rachappa, LL.R. 24 Bon: 493, referred io, 

“ Co-mortyagors ” come within the scope of the words “* juint contractors” 


‘in s. 21 (2) of the Limitation Act. In the absence of evidence as to authority or 


implied agency no inference can be drawn that payment or acknowledgment 
by a Mahomedan brother who is-aco-mortgagor with his sister is also on 
behalf of the sister, 

Achola Debi v. D. Sundara Debi, 90 1.C. ‘74; Janaki Ammal v. Srinivasan, 


‘55 Mad. L.J. 40; Jogeshchandra v. Chakeabarli, I.L.R. 59 Cal 1128 ; Lakshmz 
Naidu v. Gunamma, 1.L.R. 58 Mad. 418; Mohamed Taqui Khan v. Raja Ram, 


I,.L.R. [1937] All. 272 (F.B.) ; Muthu. Chettiar v. Hussain, 55 1.C.763 ; Narayan 
Ayyar v Venkataramana, 1.L.R.25 Mad, 220; National Bank of Upper India, 


_ Ltd. v..Bansidhar, 1.L.R.5 Luck. 1 (P.C.) ; Ram Kumar v, Hira Lal, LL.R. 


[1939] All. 258 ; Thayammal v. Mutukumaraswami Chettiar, 1.L.R. 53 Mad, 
119; U So Maung v. Thom, Civil 1st Ap, 53 of 1938, H.C. Ran., considered. 


C. K. Ray for the appellants. The respondent- 
plaintiff far exceeded the limits set by the appellate Court 
in Mrs. Niemeyer v. E. M. Mamooji (1) in amending 
her plaint, and the amendment should not have been 
allowed. aes 

In the original plaint the Sesseuient sued in her 
personal capacity, and she stated that the mortgage 
was created in 1932. The mortgage was in favour of 
Messrs. Balthazar & Son; Ltd. There was a promissory 
note executed along with the mortgage which was 
endorsed to the plaintiff and it was also pleaded that 
the limited company had executed a duly registered 


‘assignment of the debt as evidenced by the mortgage. 


In the amended plaint, however, the plaintiff set up a 
mortgage in 1922 in favour of Messrs. Balthazar & 
Son (a firm) and she described herself in the amended 
plaint as the sole executrix of the deceased creditor. 





(1) [1938] Ran; 521. 
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The amended’ plaint was hopelessly out of order. 
Ma Shwe Mya v. Maung Mo Hnaung (1). It set up a 
new cause of action, on a different contract and with an 
entirely different person. The plaint. disclosed no 


‘liability to the present plaintiff in 1932. It was a puré 
accident that the two plaintiffs happened to be 
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represented by the same pérson. The amendment — . 


should have been refused.. Maung Shwe Myat v. 
Maung Po Sin (2) ; Maung Ba Thein v. Ma Than Myint 
(3) ; Ma Thaing v. Maung Chit On (4). . 
The claim of the plaintiff is also statute barred. 
The suit is on a mortgage dated 1922, and unless it can. 
be shown that there has been a payment of interest as 


such the suit must fail. Prior to 1928 the law required ~ 


strict proof of payment of interest as such. The mere 
fact that. the amounts paid corresponded with the 
amounts due towards interest is not sufficient. 


Ram Prasad v. Binaek Shukul (5); U Ba Gyi v.. 


U Than Kyauk (6). There is no evidence to show that 
the interest was paid as-such in this case. Evem 
if a “presumption” could be raised on that score 
there is nothing to show who paid it, there being two- 


co-morigagors. The plaintiff has only: proved certain 


entries in the books.of account of her agent-bankers 
as to payment of some monies, but bankers’ books 
are corroborative evidence only. Baboo Gunga Prasad 
v. Baboo Inderjit Singh (7). An agency to} payion 
behalf of one of the co-mortgagors cannot=rest om 
mere implication. Civil First Appeal No. 58 of 21938 ; 
A.P.L. Palaniappa Chettiar v. U Tha Mo (8). 


Clark (with him Hormasji) for the 1st respondent. 
There is only one mortgage, that of 1922, and only one 


(1) LL.R. 48 Cal, 832, 835. (5) LL.R. 535iAll, 632, 
(2) LL.R.3-Ran.183. (6) LL,R.7 Ran, 522. _ 
(3) LLR.3 Ran. 483, (7) 23 W.R. 390. 


(4) LL.R.7 Ran. 140. (8) AWLR [1937] Ran, 195. 
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debt. There is only one cause of action. The amend- 
ments: in this case were. made before any evidence was 
led, and to this extent this case. differs from Ma Shwe 
Mya v. Maung’Mo .Hnaung. The evidence and the 
facts are the same. The objection as to change in the 


character of the plaintiff is highly technical. The real 


test: should be—has any harm been done to the 
defendant thereby. The plaintiff is claiming the money 
as coming to her from her father’s estate.and she is the 
sole executrix, and beneficiary. O..1, r. 10 of the Civil . 


' Procedure Code. allows such substitution. 


It would have. been better if the appellate Gout 
had not laid down the lines on which the plaint should 
be amended, but there was nothf#ng wrong in allowing 
the pleadings to be amended. Even the Privy Council 
has ‘sent back cases for amendment. O. 6,1. 17 of the ~ 
Code is mandatory. If an amendment is ee Gc ap a 
shall be allowed. : : me = 

- The new promissory note in® $1932 was arly: a eetiespal 
of the old promissory note, and there was no new debt. 


Dutta v. Noyes (1). The promissory note of 1932. 


had no effect on the. mortgage. The case is one of 
amending an obvious mistake. 
. As regards limitation, there is. the evidence: -of. the 
plaintiff-that interest was being paid regularly every 
month till 1935, and this is corroborated by the bocks. 


“of account: The defendant did not adduce any counter 


evidence, and in the circumstances the Court was 
entitled to infer that interest was being paid as such, 
‘If there is some relationship between the two. 
co-mortgagors circumstances may give rise to an. 
inference that one was paying interest on behalf of the 
other also. The debtors are brother and sister; they 
had signed the promissory notes, and it is natural 


(1) [2937] Ran. 303, “ 
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.to expect that the brother would pay interest on behalf 
of the sister. S, 21 (2) of the Limitation Act does not 
say that in no circumstances can payment by one debtor 
‘save limitation as against another. 

National Bank of Upper India,. Limited v. 
Bansidhar (1); Thayammal v. Mutukumaraswami 
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Chettiar (2) ; U Rai Gyaw Thoo v. Ma Hla U Pru (3); + 


Janaki Ammal v. Srinivasan (4); ‘Ghasi Khan. -v. 
Thakor Ramanji Maharaj. (5); Ibrahim v. Jagdish 
Prasad (6) ; Sundari Debi v. Sundari Debi (7). 

On the position of executors as regards liability for 
costs see Mahanth Singh v. U Aye (8); Mackintosh 
Burn, Limited v. Shivakali Kumar (9); Zubaida 
Begum v. Dawood Ismail (10). gt 


C.K. Rayinreply. The main question is whether 
on the facts there were not two mortgages. The solemn 


: deed of assignment which was executed in 1936 ‘set 


out in its recitala mortgage in 1932. There was also 
‘reason for a fresh mortgage in 1932 because the old 
mortgage may have been time-barred. No inferences 
should be drawn in the face of verified facts stated 
“in the two plaints and in the registered document. 
Dutta v. Noyes has no application because there was no 
fresh deposit inthat case. The defendant is prejudiced 
because he has to lead evidence in respect of a 
transaction of 1922. The point of limitation arose only 


on amendment; it is possible that if the debtors had . 


been alive they might have proved that interest was Hoe 


paid as such. 
_ ©. 1,4. 10 does not apply where the suit itself ig 
changed « it can only apply where the suit is instituted 





(i) LL.R.5 Luck. 1. (6) A.I,R, (1927) All. 209, 

(2) I.L.R. 53 Mad. 119, 123. (7) 90 LC. 774, 

(3) [1940] Ran. 180, (8) LL.R. 14 Ran, 336,- > 
(4) 55 Mad. LJ. 40, . (9) LL.R, 60 Cal. 801. 


(5) 119 LC, 437, 0°, * (10) I.L.R. [1937] Cal. 99, 
42 ) 
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“in the. name of the wrong plaintiff. Shwe: Paw V. 
Pan Zi (1). ans 


If.the mortgage of 1932 goes, there i is no “ existing 


liability ” within the. terms of the appellate Court’s 
order allowing the amendment. The basis of the suit 
as gone. 


The. evidence nee shows that ‘the creditor 


ee appropriated payments towards interest. There is 
nothing to show that interest was paid as such. 


The trial Court was ‘also not justified in drawing 


inferences as to agency. No such inference can be 
drawn fromthe. mere fact that one paid a certain sum 


of money and the other acquiesced in such payment. 


‘Dharanidhar v. Indranarayan (2). 


The. decision in Ibrahim v. Jagdish Pr asad has. 


‘been overruled in Mohamed Taqui Khan v. Raja Ram 


(3), and National Bank.of Upper India v. Bansidhar 


ds distinguishable. ‘bécause in that case there was an 
. agreement that one should Pay. off the debt on behalf 


of the other, 


Le ROBERTS, CJ.—The: ne points. urged batone: us in 
this appeal are, first, that the suit ought not to have 


gone: to trial upon the pleadings as amended, -but that 
- leave for the amendments should have been refused ; 
_ and, secondly, 






that upon the pleadings as amended the 
suit j is barred by] 
It appears. that the plaintiil. respondent cena 
filed a.suit for a preliminary mortgage. decree. based 
upon a promissory note for Rs. 8,000 -given by 
IsmailjEusoof Jeewa Karwa and his sister Khatiza Bibi 
{whose heirs and .legal representatives were the 
defendants)’ to Messrs, Balthazar & Son, Ltd., on 
ai Ee eebibabe 1932. mar way of pepuelky for ae note 


“WSEBR 302... te: (2): 36 C.WN. 117: - 
"3) LLR- 11937] All 272, 
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there was a mortgage by deposit of title deeds and these 
had been delivered to the plaintiff and the promissory 
~ note endorsed to her for valuable consideraticn. 

There was an early amendment of the plaint averring 
that Messrs. Balthazar & Son, Lid., were the agents of 
the plaintiff ; this was no doubt to avoid the objection 
that the - mortgage ge debt could not be transferred. 1 by 
mere Tndorsément oF the” ‘promissory™ rote?” gc was 
pleaded that" Tor better security" Messrs. Balthazar 
& Son, Ltd., had executed a duly registered assignment 
of the debt. However, this assignment was made on 
‘18th November 1936, after the date of filing the suit, 
and, could not complete an incomplete cause of action, 
nor entitle the plaintiff to any further relief in the 
existing suit—see Smith v. Heptonstall (1). The cause 
_ -of action in the plaint and amended plaint is stated to 

have arisen on the 6th September 1932. 

The case proceeded to trial before Braund ] 
‘who held that one of the stamps on the oui 
note had not been cancelled and that as the mortgage 
-debt was due upon the note and upon it alone the 
plaintiff could not succeed.* He refused leave to 
amend the plaint by the averment of some obligation 
anterior to the note.’ The opportunity was given to the 


plaintiff's advocate.of withdrawing the- suit with leave. 
to bring a fresh suit under Order 23, but this was. 


declined. By reason of section 35. ‘of the St tamp Act 
this promissory note is ee in evidence for any 
‘purpose whatever. 


plaintiff 


“* should have been- allowed to amend the olaint on the following | 


lines : The first paragraph would have to be amended so .as to 
omit reference to the promissory note, and to set out the existing 





(1): [1938] Raa. 6. 


Upon. appeal a Bench of this Court held that’ ‘the 
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liability, if any, which the two deceased persons owed to the 
plaintiff. -Paragraph 3.would have to have omitted from it .alk 
references to the transfer alleged to have been made subsequent. 
to the date on which the suit was filed and the amount due might. 


require to be altered.” ; 

The plaintiff then filed an amended plaint on the — 
23rd April 1938,in which she’ described herself for 
the first time as the sole executrix of the will of 


George Henry Smith deceased, late of Rangoon. She set 


up the plea that George Henry Smith lent Ismail Eusoof 


Jeewa Karwa and his: sister Khatiza Bibi Rs. 8,000 on 


the. 4th December 1922, and that they gave a promis- 


sory note .to* Messrs. Balthazar & Son on that date, 


before Messrs. Balthazar & Son had become a_ limited 
liability company, and that there was a mortgage by 
deposit of title deeds with Messrs. Balthazar & Son on 
the. same date. It was pleaded that the cause of action’ 
arose on the 4th December 1922 and limitation was 
saved by reason of payment of interest as:such. 

~ Objection was taken to these amendments as falling: 
outside the scope of the leave given to amend. Shaw J, 
allowed the amended plaint and in the course. of his 
order’ referred to the appellate Court's. decision: and: 


said : 


‘The Court however not having: the ‘proposed amendment 
béfore it could. not . wisualize call ‘the consequential amendments 


‘that would have to be ‘made. To insist therefore that the plaint, 


should only be amended exactly as ‘stated and no moré might lead: 
to an absurd position. ‘Leave having been given to fall back on 


‘the original debt or liability, it must, I-think, follow that every- 


thing that goes with it must also be allowed to-be. pleaded so that. 


.the defendants may know clearly whet case they have.to meet.” 


When the case went to trial the learned Judge om 


the Original’ Side pointed ‘out that so far as he. was 


concerned the. interlocutory order of Shaw J. was final, 
but we are asked to say here hati it ought- not to have 


pect 
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been made. The question before us is whether the 
plaintiff has gone beyond the leave to amend which was 


:granted by the Bench. 

Mr. Ray says that the plaint as amended sets up an 
entirely new cause of action and that the subject matter 
of the suit has been changed. The plaintiff is -suing 
for the first time as executrix ; and she is setting up 
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a mortgage of 1922 by. deposit of title-deeds with a 


partnership firm, instead of a mortgage ten years later 
by deposit of title deeds with a limited liability 
‘company. Upon the authority of Ma Shwe Mya v. 
Maung Mo Hnaung (1) it is urged that such an amend- 
merit was never contemplated by the appellate Bench 
-and ought not to be entertained. : 

‘ Now it is usual and generally most desirable that a 
‘party desiring to amend his pleadings should submit 
his proposed amendments in explicit form” before 
the leave sought is. granted ; that is, in the words 
of Farwell L.J. in Hyams v. Stuart-King (2), “to 
formulate and state in writing the exact amendment for 
synich he asks.’ 

* If He does so the trouble and expense of deciding 


” Jater whether the amendinent.as made should be 


allowed to stand will be avoided. In. this case the 
effect of the order of the .appellate Court, which of 
course is not open to criticism by us, has. unfortunately 
‘been to pave the way to further ey as to its 
scope. 


. It has been strongly contaded 5 Mr. Ray | that A % 


suit by the plaintiff as executrix alters the whole 


character of the action. This seems to depend on the: 


further contention that if she failed she would not be 
personally liable for the costs. But this latter contention 


is fallacious. In ordinary cases, that is -unless the 


(1) (1921) LL.R. 48 Cal. 832 (P.C.). (2) (1908) 2 K.B, 700, 724. 
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defendant has been guilty of some miaunidngeindiing’ 
the action, an executor or administrator who sues as such 
and fails is personally liable for the costs of the action— 
Boynton v. Boynton (1). Itis true that if he is sued 
upon a liability of his testator he has the protection of | 


~ section 52 of the Code of Civil Procedure, but if he 


seeks to assert a claim, the fact that he possesses it by 
virtue of being sole executor and beneficiary of a. 


- deceased person puts the defendant at no disadvantage 


from. ‘which he would have been free if the claim 
had been brought otherwise than in a representative 
capacity... 

In the judgment of the Bench which gave leave to: 
amend there was quoted with approval a rule laid down. 
by the commentator to Mulla’s Civil Procedure Code . 
that . ‘ 


“ where a plaintiff -bases his claim on a specific legal relation 
alleged to exist betiveen him and the defendant, he may not be 


" allowed to amend the plaint so as to have it on a different legal 


relation.” 


alt 


The fundamental: character of the suit is not altered — 


~ here merely because the claim rests upon’a promissory 


note given in 1922 to the testator and not upon the note 
in-renewal thereof given ‘to the plaintiff, who is his 
executrix, in 1932. .Mr. Joakim in_ his evidence said 
that the note was renewed in 1932 but that there was no | 
fresh deposit of title deeds, and the learned Judge: 
accepted this evidence. Doubtless, if there had been 
two mortgages, the plaintiff could not have leave to set. 
up the earlier*one. in. her amended plaint, but as has 
been held in-Dutta v. Noyes (2) a fresh. promissory note 
only provides evidence of.the original: loan and does 
not exhnguipt me prior mortgage: It has been urged 


(1) 4 Ap. Ca, 733. « cee (2) [1937] Ran 303,- 


we 
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upon us that in cross-examination Mr. Joakim assented 
to the suggestion that the recitals in the assignment of 
November 1936 represented the true state of affairs, 
and that in fact these recitals set out a fresh deposit of 
title deeds creating a new mortgage : but in view of 


his explicit denial in his examination-in-chief: the: 


explanation appears to me to lie in the fact that this 
part of the cross-examination was. directed to the 


references to {he promissory note : no further question: 
was put to him on this point and I am satisfied from: 


his evidence that there was only one mortgage. 


‘The distinction between the present case and that: 


of Ma Shwe Mya v. Maung Mo. Hnaung (1) is that the 


latter case proceeded to trial upon unamended pleadings.. 
The respondent sued for specific performance of an. 
_ oral.agreement made in 1912 with the appellant whereby 
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she promised ‘to transfer three specified sites of oil: . 


wells allotted to her by Government and obtained. 
by her in that year. This agreement was alleged in. 
relation to an earlier contract in 1903, and when it was- 
found that the -agreement pleaded could not be: 
established by the evidence the respondent sought to, 


amend by alleging breach of the contract in 1903, but 
their Lordships held that the real controversy in 
question between the parties was the existence and 


character of an agreement made in 1912 for the delivery. ae 


of certain sites of oil wells specified and identified by 


the numbers stated in the plaint which could only have. 
been delivered in respect of that isubsequent bargain’ 
and the Court could not permit a new case to be made.. 
But here an amendment does no injustice to the, 


defendant-appellants and does not set up a new and 


distinct cause of action, nor does it change the subject. 
matter Me the suit, In my ‘judgment therefore there ist 


—— 


(4). (1921) LL.R, 48°Cal. 832 (PG)...8 7 os 
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no ground for saying that it has in-effect gone beyond. 
the real question in controversy between the parties or. 
has exceeded the extent of the amendment proposed to. 
be allowed by the appellate Court’s decision. 
Upon the question of limitation it has been -pointed- 
out in U Ba Gyi v..U Than Kyauk (1) that it is impossible 
for a creditor to make afresh starting point for limitation. 
If payment by a debtor is to satisfy the statute and 
it is not distinctly stated by him that the payment 
is one of interest as such, there must be evidence from: 
which payment as interest may be distinctly inferred. 
[Kariyappa and another v. Rachappa and others (2).] 
Now here the learned trial Judge held-that a specific . 
payment of Rs, 60 by way of interest as such had been. 
shown to have been made on the 30th December 1927. 
He had before him a number of book entries made by 
the creditors which showed that on later dates-the sum 
of -Rs.-60 was paid whenever that amount of interest fell 
due. Mr. Joakim had said the payments of interest. 
were regular. In my judgment an inference could 
clearly be drawn that in all the circumstances payment: 
of interest as such had been made on this date. 
But a more difficult question arises when we 
consider whether the payment of interest as such 
was made i in such circumstances as to bind each of the 


% joint contractors within the meaning of section 21 (2) 


of the Limitation Act. A payment made by one of the 
joint executants of a promissory note does not in itself 
operate to bind. the other or others ; in order to do so 
there must be evidence from which it can be inferred. 
that he was.in-effect acting as his or their agent. 

These co-mortgagors were brother and sister and it 
has been said that Khatiza Bibi was a purdanashin. 


(1) (1929) LL.R,7 Ran. 522, ° (2) (1900) LL.R. 24 Bom, 493, 
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Jady. Interest was reduced from nine per cent to eight 
per cent at the request of her brother Karwa, as 
appears from Mr. Joakim’s evidence : this appears 
to have been some time after the payment to which I 
have referred. The inference has been drawn from 
the regularity of the payments of interest as such and 
from the circumstances of the case that they were made 
on behalf of both the joint contractors. 
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It would appear that the provisions of section 21 (2) 


of the Limitation Act were not dealt with in argument 
before the learned trial Judge. Mr. Clark contends that 


in the circumstances and from the relationship of: 


brother and sister which subsisted between them a 


payment of interest may justify the inference that the. 


person paying was impliedly authorized by the sister 


to act on her behalf. He cited Janaki Ammal v- 


Srinivasan (1) and Achola Sundari Debi v. Doman 
Sundara Debi (2), but in neither of these cases was the 
effect of section 21 (2) considered. 

In National Bank of Upper India, Lid. v. Bansidhar 
(3) their Lordships found no difficulty in implying 
authority to pay interest: indeed there was an 
agreement between the. person who paid the interest 
vand the respondent that the former would discharge 


the debt of the respondent to the Bank in respect 
of both principal and interest. The decision is thus. 


inapplicable to the facts before us here. 


In Thayammal v. Mutukumaraswami Chettiar (4) it. 


‘was observed that in the case of several joint contractors 
the operation of section 20 seems to be cut down or. 
limited by section 21 (2) of the Act, and that whatever 
the jaw was as to executors it was impossible to say of two 
joint contractors (which term had been held to include 


_ (1) 55-Mad. LJ. 40. (3) (1929) LER. 5 Luck. 1 (P.C.). 
(2) 901.C.774. —- {4 (1929) I.L.R. 53 Mad. 119. 
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two mortgagors)—see Muthu Chettiar v. Muhammad. 
Hussain (1)—that one contractor was boned by the: 


payments of the other.. 
In Jogeshchandra Shaha v. M gneendrarusair. 
Chakrabarti (2) it was decided that when . interest on a. 
debt is paid by:one of the executants of a simple money 
bond before the expiry of a period of limitation, a fresh 
period ‘of limitation shall not be computed from the: 
time of the payment against the other executants of the 
bond who did not make the payment. 
~ Again in Mohamed. Taqui Khan v. Raja Ram (3) 
a, Full Bench of the ‘Allahabad High Court said : : 


« S0 far as section 20 stood alone there was certainly room for 
the view that the payment of a joint debt by one of joint debtors. 
may amount to a payment of the debt within the meatiing of that: 
section so as to save limitation as against all the debtors, but the: 
Indian law is-in this respect different. from the old) English law..- 
We have a specific provision in section 21 of the Limitation Act., 
which applies to both acknowledgments under section 19 and to 
payment of interest and principal under section 20. ‘That section 
provides that ‘ nothing ‘in the said sections renders one of several. 
joint contractors, partners, executors, er mortgagees chargeable: 
by reason only of a written acknowledgment signed or of a 
payment made by, or by the agent of, any. other or others of them.” 
A Full. Bench of the Madras High Court in N, arayana Ayyar 
a. Ayyar (4) held that co-mortgagors come within 





E the score of thé words ‘joint contr actors’ and that this section is. 
“applicable to co-mor tgagors as well.” 


And see also Ram Kinny Pandey v. Hira Lal 115). 


‘The decision by:a’ Bench, of _this Court in First 
Appeal No. 53 of 1938.had not been delivered at the: 
time of the judgment: made by the learned trial Judge- 


‘in the present case. That Bench followed the trend of 


authority to which I have referred and held that no: 


"(ty 85 1.0, 763, (3) 1,L.R-{1937] AN. 272, 283 (¥.B.). 
“er (1932): TLR. 39 Cal. 1128:" (4) (1902) L-L.R. 25 Mad. 220 ae 
-(3) TLL, [1939] All. 258. . 
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agency on behalf of -his wife could be implied from 


the mere fact thata Burmese -Buddhist husband paid: 


interest upon the debt due under a promissory note 
secured by a joint mortgage by deposit of title deeds. 
‘Section 21 (3) (6) deals with liabilities which have 
been incurred by, or on behalf of, a Hindu undivided 
family as such. But where the liability has been 


incurred by co-mortgagors, they are joint contractors. — 


In Lakshmi Naidu v: Gunamma (1) it was held that 


where the managing member of a joint Hindu family: 


was a. co-mortgagor with his brother, and made a 
' payment to the mortgagee at a time when the mortgagee 
was pressing both brothers for payment, there. was 
evidence of an implied agency. 


In the present case I.could not infer a ieee of 


interest as such on the sister’s behalf from. the- mere 
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fact that interest was paid regularly by someone. But. - 


the regular payments of Rs. 60 per month are evidence 
- from which it may be inferred that they were at least 
made on behalf ofthe brother who showed his concern 
_ at the rate of interest which:was being paid. As regards 


the sister the conclusion might well-be different, but as. 


the only appellants are the heirs and legal representatives 
of Ismail Eusoof Karwa it is clear that the payment of 
interest on the 30th December 1927 saved" limitation as 


against him, and -consequently this appeal must be 


-dismissed. 


There is however asmall point in respect of which: 
the decree should be made. ‘clear. The amount claimed: 


was Rs. 8,368, being Rs. 8,000 principal and Rs. 368 


interest to the date of filing the suit. This was decreed 
‘together with further interest from -the date .of the 


institution of the suit until realization at the contract 


rate of 6 per cent per annum ; this further interest must- 


(1) (2934) LL.R.58°Mad. 418. - 
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be ealowated on the principal sum of Rs. 8,000 and not. 
upon the amount claimed of Rs. 8,368. 

The appellants must pay the ‘costs of the appeal, 
advocate’s fees in this Court forty gold mohurs : ane. we 
certify for two counsel. 


BLAGDEN, J-—This case might well be deseuioes as 


a tragedy of errors and about its only satisfactory feature 


is the conspicuous ability with which it has been’ 
presented to us by learned counsel on both sides. 

The piaintiff commenced this suit on the 6th July. 
1936:when she filed a plaint alleging :—execution of 
a promissory note for Rs. 8,000 with interest at 9 per 
cent per annum and creation of a mortgage by deposit 
of title deeds to secure that sum in favour of Balthazar 
& Son, Ltd., by one Khatiza Bibi and one Ismail Eusoof 
Jeewa Karwa (hereinafter together called ‘the mort- 
gagors”’) on the 6th September 1932, endorsement 
over to herself of the promissory note and delivery over 
of the title deeds. She further averred the death on 
the 10th August 1934 and thereafter of both the mort-. 
gagors, certain reductions in the original rate of interest : 
and non-payment of Rs. 8,000 principal and Rs. 368 . 
interest ; and claimed Rs. 8,368 with interest at 6 per 
cent to judgment; sale of the mortgaged property in: 
default of payment, and’ areceiver, against two groups of 
defendants the one consisting of Ebrahim Moosaji 
Mamoojee husband heir and legal personal representative 
of Khatiza Bibi, and the other: of seven persons the heirs. 
and iegal representatives of Ismail Eusoof Jeewa Karwa.. 
This story was duly verified as true by the plaintiff on 
the 7th July 1936. 

The first named defendant who (we sae enter 
represented the female mortgagor did not defend the. 
suit and (or. but) subsequently died, and by an order of 
the 8th August 1938 his legal personal representatives 
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were brought on the record. They also did not defend 
the suit. 

The remaining defendants who represented the 
male mortgagor did defend thesuit. Hereinafter when 
I refer to “the defendants’’ I shall, unless the contrary 
appears. mean, these, the effective, defendants. They 
filed written statements which did not deny that they 
were the legal representatives of the male mortgagor, 
‘and in other respects each took the form of a general 
traverse. They also took certain points of law with 
which I shall try to deal later. 

As some capital has been sought to be made of 
the lack of merits which this defence discloses, I will 
observe at once that a personal representative is in my 
view fully justified in requiring strict proof of any claim 
against the estate not within ‘his personal knowledge, 
and entitled—may be bound if others than he are 
interested in the estate—to avail himself of any technical 
defence which he may be advised is open to him: 

Some time in the autumn of 1936 the plaintiff was 
apparently advised erroneously in view of thé subse- 

“quent decision in Dutta v. Noyes (1), that her cause of 
action as set out in her plaint was imperfect and in an 
endeavour to put matters right 2 deed was executed 
on the 18th November 1936 whereby Balthazar & Son, 
Ltd., assigned to the plaintiff the debt and security 
sued cn. This deed was duly registered and on 
the 19th November 1936 the plaint was amended by 
inserting an allegation of the deed: the amended 
plaint was again verifiedgby the plaintiff. This step 
was-not only unnecessary but also, of course, completely 
idle, because it is clear (I should imagine in the law of 
any country civilized enough to entertain law suits) that 
if a party at the moment he commences a suit has but 





(1) [1937] Ran. 303. 
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an inchoate. cause of action nothing he thereafter does 
can entitle him to any relief in that suit. His only 
course is to-discontinue it and; if possible, start afresh. 
A party who, having a complete cause of action, alleges 
it imperfectly may be helped by amendment ; but a 
premature suit is incurable—see, in England Clayton 
v. Le Roy (1), in India Gulzar Sing v. Kalyan Chand (2), 
and Mahant Gobind v. Rani Debendrabala (3) and in 
this country Smith v. Heptonstall (4). It is fair to 


Observe that at the date of the deed and of the -first 


amendment the last cited case was not yet decided. 


‘However, vain thing though it was, this deed had this 


importance, namely, that amongst its short and simple 
recitals was a recital of a mortgage of the 6th September 
1932, 

The suit came on for hearing before Braund J., and 
it transpired that a stamp on the promissory note relied 
on bythe plaintiff as proof of debt was not properly 
deleted. Braund Jj. refused leave to amend by assert- 
ing the original obligation alleged by the plaintiff to be 
subsisting before the 6th September 1932 but he offered. 


_ the plaintiff leave to withdraw her. suit and bring 


another.. This was declined, and the learned: Judge 
accordingly dismissed the suit on the 1st June 1937. 
The- plaintiff appealed, and. the case on appeal is 


- reported (5). The Court reversed Braund J’s. decision 


and granted the plaintiff leave to amend. Mr. Ray for 
the defendants has pressed upon us the decisions in 






‘Ma Shwe Mya v. Maung Mo Hnating (6), Maung Ba 


Thein v. Ma Than Myint “and Ma Thaing v. 
Maung Chit On (8). But material as.these cases would 
be if we were eaten, whether to allow an amend- 


a) (1910) 2B. 1046, —SS«5)[1938) Ran. S2t.aF 
» -(2)' (1893) LL.R. 15 All.’399," °° (6) (1921) LL:R. 48 Cal. 832 (P.Cd, 
(3) 4 Pat. LJ, 397. ; (7) (1925) LL.R, 3 Ran, 483. 


(4) [1938] Ran. 6. (8) (1929) LL.R. 7. Ran. 140. 
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“ment or not, in the events. which. have happened both 


we and the defendants are bound by the decision in 


the present suit reported at [1938] Rangoon 521, right 
-or wrong. . It would therefore be both presumptuous | 
and ‘superfluous for us to discuss the merits of that 
“decision... What has, however, turned out to be a most 
‘unfortunate thing happened. The Court did not insist 
that learned counsel for the plaintiff should formulate 
in writing’ the amendment he desired to make before 





considering whether it would allow the amendment or. 


not, nor did it declare generally that the plaintiff 
should be allowed to: amend :her plaint and remit the 
Case to the Judge of first instance to consider what 
‘precise amendments he would in his discretion allow : 
instead it allowed’ an amendment “on -the lines” set 
out at the foot of page 540. and the top of page 541 
of the report. 

. Now it is easy to be wise after. the event and I am 
eal going to criticize anybody concerned for what then 
and afterwards happened. But, like my Lord, I do 


think the subsequent history of the case well illustrates . 
the desirability of adhering to the general rule of, 


practice laid down by the English: Court of Appeal in 
Hyams v. Stuart-King (1). 

Much of the time this case has necessarily occupied 
‘before us was spent in considering the question 
‘whether the amendment which the ‘plaintiff did make 


‘came within the four walls of the permission she had 
received or not. “What she did in. reliance on that 
permission was to make ‘about as drastic a series of 
amendments as it is possible to imagine. =~ . 


She completely jettisoned the mortgage of 6th 


‘September 1932: and: abandoned all suggestions that 
there. was any privity: of contract between herself 





(4) (1908) 2 KB. 700,717; 724 
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personally and the defendants’ or the mortgagor they . 
represent. In place of these averments she, by her 
second amended plaiiit, filed om the 23rd April 1938,. 
asserted a loan by one George Henry Smith through 
the agency of Balthazar & Son, Ltd., to the original. 
mortgagors of Rs. 8,000 on or about the 4th December 
1922 ; a promissory note for that amount with interest 
at 9 per cent per annum; and a mortgage by deposit of 
title deeds of the property referred to in her original. 
plaint, also on the 4th December 1922. She further 
asserted a will made by George Henry Smith appoint- 
ing her sole executrix, the death on the 8th April 1926 


of George Henry Smith, and a grant of probate to her, 


the plaintiff. The rest of the pleadings followed the: 
lines of the origifial plaint except that the plaintiff 
(as, on her new case, was necessary) now averred due: 
payment of interest as such up to the’ 30th September 


1935 and that such payment saved limitation. “The: - 
relief prayed remained unaltered. 


That the defendants carried in objections to diese’ 
amendments is not surprising. By *those objections it. 
was contended that the amendments were not only out 
of time—nothing now turns on this—but also (and this. 
is a substantial question for our decision) out of order.. 
Shaw J. heard and.disaliowed those objections, and in 
due course the suit came before Dunkley J. for hearing. 
on the amended pleadings. The defendants sought 
before him to go behind the decision of Shaw Je 
Whether Dunkley J. was entitled to take this course: 
I will not discuss, for clearly he was not bound to and. 
he did not. Equally clearly, however, he reserved to 
the defendants full liberty to question before us, if 
unsuccessful before him, the propriety of that learned. 
Judge’s decision as well as that of his own. In the 
result he found in favour of the plaintiff.and from that. 
decision the defendants now appeal. It thus comes 
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about that this appeal though in form from Dunkley J., 

is in substance in part an appeal from “tit learned 

Judge and in part from’ ‘Shaw J. 

. Mr. Ray for the present appellants takes three points 

which I propose to deal with in the following order. 

He says 

(1) that the plaintiff’s second amendment is not 

within the terms of the leave granted her 
and therefore irregular—i.e. that the order 
of Shaw J. was wrong ; 


(2) that the alleged mortgage of 1932 destroyed 
by novation the mortgage of 1922 on which. 


the plaintiff now relies and 


(3) that payment of interesigas such by or on 


behalf of his clients or their deceased has 


Mieenii 


— 


BLaAGbEN, J. 


“not been. proved and that the claim is © 


therefore statute-barred. 
~The suit must be dismissed if he is right on aay one 
of these points. 
I have trace 
the suit in some detail for the purpose of making 
intelligible the conclusions at which I have arrived on 






the first and second of these points, which I-can now, | 


I hope, state comparatively briefly. 

Had the second amendment been formulated in 
writing when leave to amend was asked, and had its 
effect been to deprive the defendants of any advantage 
which they would have enjoyed had the case thereby 
set up been set up in the original plaint it would have 
been a strong ground for refusing leave to amend : had 


_its effect been to set up a cause of action which since. 


the filing of the original plaint had become statute 
barred leave would, we may be sure, have been refused. 


he ‘rather complicated history of 


If therefore Mr. Ray could have shown us that the : 


amendment had in fact either effect we could I think 


safely say that the amendment as made was not one — 
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: which thé Bench in 1938 intended to allege Actually; 


however, it is one of the few satisfactory features of 


_ the case that. it had neither effect. Both the original 


mortgagors, who might have given evidence in-their 
own favour, if alive, died not after the second amend- 
ment but before the’ suit was commenced at all:.while 
the amendment, so far from being’a device to evade 
the. Statute of Limitations, made, as Mr. Clark said, a 
present to the defendants of at least a highly arguable 
case under that enactment. 

The real’spear head of Mr. Ray’ s attack on this » 
particular front was wisely concentrated on the change 
of character in which the _plaintiff tised. The Court, 
he said gave the plaintiff leave ‘‘to set out the existing 
liability, if any, which the two deceased persons 


‘owed. to the plaintiff” that is to say, to Mrs. Mary. 


Niemeyer, in 1932.: whereas what has been done is 
to set out the existing liability which the two deceased 
persons owed to the executrix of Captain Smith. It is 
irue that the latter happened to occupy the same body 
as the former; but, he says, that is a mere accident, and 
the two are in law separate and distinct entities. 

. For certain purposes the office of legal represent- 
ative must be regarded as a distinct thing from its 
holder. Whether this is so for the present Purpoees 
we have to decide. 

The decision of Braund J. in Singh and others v. 
U Aye (1) as well as the dicta in Mackintosh Burn, 
Limited v. Shivakali Kumar (2) and Zubaida Sultan 
Begum v. Dawood Ismail Makra (3) are against this 
contention, and it might suffice to say that I respectfully 
and entirely agree with Braund J’s. decision and am 
content to adopt his reasoning. But I ought to add 


gthat the case of a trustee in bankruptcy who institutes 


bs ue LL.R. 14 Ran, 336. (2) (1933) i.L.R, 60 Cal. 801, 805-6. 
_ . (3). LL.R, [1937] 1.Cal. 99, 101. 
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proceedings appears to me analogous to that of the 
representative of a deceased person who sues, and it is 
well settled that if tHe former is unsuccessful’ his 
adversary is entitled. to look for his costs to his 
individual assailant and not to an insolvent estate—the 
right of the former to an indemnity from such.assets as* 
there may be in the latter is: plain, provided® certain 
conditions are. satisfied, but is no concern.of the 
successful defendant. So in the presént case if 


not to the defendants what the estate of. Captain Smith, 
or what Mary Niemeyer’s interest in that estate, may be 
worth. As neither can be less than nothing the Rs. X 
to which the defendants if successful | were entitled on 


‘the original pleadings remains undiminished. 


. Mr. Ray sought to distinguish Singh and. others v. 
U Aye (1) on the ground that the public trustee isa 


_- statutory person-and executors are not, but-I do not 


find this distinction convincing for though it is true 
that the individual who holds the office of executor is 
not chosen by statute his duties, subject to the will, are 
as much statutory duties as those of the Public Trustee. 

Both sides place reliance on section 52 (1) of the 
Code of Civil Procedure. but in my opinion it tells 
strongly in favour of the ce: This seatian provides 
what is to happen— a 4 


“ Where a decree is passed against a party-as the legal represent- 
ative of a deceased person and the decree is for the payment e 
money cut of the property of the deceased.”’ 


If a decree against an executor as such were nedeeeatly 
a decree for the payment of money out of the property 
& the deceased the words I have just quoted from 

“and the decree” down to and including “the 
deceased '’ would be quite unnecessary. The section: 


q) (1936) LL.R.14 Ran. 336. 
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therefore contemplates a decree against a party as. the 
legal representative of a deceased person which is not 
linttited in the way described but is enforceable without 
more ado against him personally, and such a decree is 
in my opinion the proper decree where the executor is 
plaintiff, while in the absence of misconduct on his 
part the other form of decree is applicable where, e.g., 
the executor as such is defendant in an action Bre a 
cr editor of the deceased. . 

- The ‘first point in the appeal therefore, in my 
jadgment, fails. 

As to the second point (novation) it is not disputed. 


that if there was a complete mortgage in 1932 that is an 


end of the plaintiff's case as now pleaded, and whether . 
there was,isa pure question of fact. We must consider 
whether there was any evidence on which. Dunkley J. 
could have found, as he did, that there was no such 
mortgage. If there was noné we must, and if there was 
any we may, reverse his decision, though in the latter. 
event it would need a very: strong case to ‘persuade us 
so to‘do. 
I do not myself think that the possibility of fhiers. 
having been a mortgage in 1932 can lightly be cast on: 
one side. True, theré would have been no point in 
such a transaction, but the platntiff might well have . 
been as ill advised in September 1932 as she was in 
November i936. The plaintiff herself has stated. in 
writing no less than five times that there was a mortgage - 
in September 1932 while her witness Mr. Joakim flatly 
contradicted himself at the trial, saying in chief that 
there was no such mortgage and in cross-examination 
that the recitals in the deed of November 1936 were 
correct—from which answer, if true, it follows that 
there was. Comment before us has been made on the 


“efact that the learned counsel who’ cross- -examined him 


did not follow up this answer with a specific and direct 
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question as to the alleged 1932 mortgage. In the light 
of after events I am inclined to think it would have 
-been better if this had been done, but I do not for a 
moment-blame the learned counsel concerned for 
exercising his discretion in the way he did and, having 
got what he (I think very reasonably) undersiood to be 
the answer he desired, not seeking to paint the lily with 
further questions. After all, he was not dealing with 
an elderly maiden lady or an illiterate person but with 
an experienced and intelligent man of business, nor 
were the recitals to the deed of November 1936 by any 
means prolix or complicated.. 


627 


1940 
KAaRWA 
v, : 
“Mrs. 
NIEMEYER. 


BEAGDEN, J. 


: Anyhow, that was the evidence about this shatlen: e 


‘The existence of the 1932 mortgage had been six times 
asserted and only once denied, but of course you do 
not weigh evidence by counting assértions and denials. 
To my mind it is difficult to believe that if there had 
been a mortgage in 1932 the plaintiff's present advisers 


would not have been so instructed and that if they had 


been so instructed they would, when framing the 
second amendment, have gone back into the mists of 
_ antiquity for the purpose of founding their case on the 


1922 mortgage. They could have pleaded and, as it 


turns out, proved their,¢lient’s case by reliance on the 
‘promissory note of 1922 and the mortgage of 1932. If 
I had had to decide the point I should, I think, have 
shared what must have been Dunkley J’s. view, namely 
that Mr, Joakim’s answer in cross-examination was a 

_mistake due to his not appreciating where that answer 
led him ; but it is sufficient to say that I am quite clear 
that we ought not to reverse the learned eee 
decision on this question of fact. 


The third question—that of limitation—is at Wet 


view the most difficult in the case, but the difficulties | 


largely solve themselves if we bear in mind that we 


have before us the representatives of only one of the 
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_ original mortgagors and are therefore not concerned 


with the rights of the representatives of the other who 
have let the suit go by default.. I do not propose to 


-indulge in any elaborate review of the authorities on 


this part of the case because as I find myself in 
complete agreement with what my Lord has said about 
them and in’ particular with ‘his observations on 
Janaki Ammal v. Srinivasan (1) and Achola Sundari 


_Debiv. Doman Sundara Debi (2). The law applicable is 


I think undisputed to this extent, namely (1) that the 
combined effect of sections 20, as now amended, and 
21'of the Limitation Act imposed on the plaintiff, who 


_ does not here allege any such written acknowledgiment. 


as the proviso to the former section contemplates, the 
burden of proving at least one payment of interest. 
expressly 2s such by Ismail Eusoof Jeewa Karwa or — 
some person duly authorized by him, between the 23rd. 
April 1926 (being 12 years before the second amended | 
plaint was filed) and the 1st January 1928 (when a 
‘written acknowledgment. as well as a payment of 


interest became: necessary to save limitation) and | 


(2) that it is not enough for her merely to prove that. 
payment was made either by or .on_ behalf of 
Eusoof Jeewa Karwa or of his co-mortgagor with- 
out showing which or that'a payment in gross by 


‘Eusoof Jeewa Karwa was lawfully appropriated to 


interest by or. on. behalf of the mortgagee. 
Mr. Clark sets about the discharge of this burden 


-by proving, by the evidence of Mr. Joakim supported 


by the books of his company, that a payment of an 


amount precisely equal to the interest then due was 
‘ made by somebody on the 30th December 1927—a few 


days after-that payment fell due. 
: He then proves by similar évidence a whole series 


| of similar payments ‘since that date, each of. them 


0) 55. 40,” SE Sey co ee. 
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round about a date when interest would be payable, 
down to 1935. # 

' It seems to me quite clear, and I do not think any 
of the authorities conflict with this view, that the 
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_ justified in inferring that the payment on the 
30th December 1927 was a payment of interest. as such 


by somebody. 


“Who then was that Bee ? It is true that some 


kind person might from 1927 to. 1935 have. been 


benevolently but voluntarily paying the mortgagors’: 


‘interest for them without their knowledge, and it 
is ‘true that Messrs. Balthazars might have been 
paying it themselves by means of book entries for 
.the purpose of defeating the statute. The former 
contingency appears to me unlikely, andthe latter 


. fantastically so. Not only would they, as reputable . 


people, not have dreamt of doing anything so 


_ dishonest, but also they wouid not have done any- 


thing so silly as by faking their books to make 
themselves accountable to their principals for money 


they had never in fact received. Section 114 of the. 


Evidence Act in effect provides that the Court may 
use a little commonsegse. It would, I think be a 
conspicuous failure to use any either to draw no 
inference from the;fact of these payments at all or, in 
the absence of any evidence to suggest it, to infer that 
all these payments were, and in particular that the 
payment of the 30th December 1937 was, made by 
some person other than one or more of these. who 
would naturally be expected to make payments of 
interest, namely the mortgagors. 
Is there then anything to jusiify the inference that 
the male mortgagor was that oné, if it was only one? 
Mr. Clark asks us to say that such an inference can be 
drawn from the fact that the mortgagors were brother 
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and sister. To that proposition I cannot agree. A 


Buddhist husband is not as such his wife’s agent [U So 
Maung vy. Thom (1)] and I can see no reason why a 
Mohammedan brother should as such be his sister’s, 
even if, as here was in evidence, the sister is a 
purdanashin lady. Wf-he is an agent to pay interest, 
what, one may ask, are the limits of a brother's.” 
ostensible authority gua brother? If one imagines the 
chaos that might result wherever there was a large © 
family, of whatever race, if all the brothers each pledged 
all their sisters’ credit and each. sold all their sisters’ 


property each te different persons one realizes without. 


difficulty that this suggestion cannot be well founded, 
and Mr. Ray has cited ample authority against it. 

But Mr. Clark has a better card in his hand than 
that. In none of the cases to which Mr. Ray drew our: 
attention on this point did .it appear, as here it does,. 
that one of several co-mortgagors. applied for and: 
obtained a reduction of the rate of interest, after which 
interest ‘was paid at the reduced rate. This, it seems 


‘to me, points clearly to the conclusion that if the 


payments before his application were not made, at the 


time they were made, by the applicant, they were. — 
_ ratified by him : since the subsequent punctual payments 


of money at the reduced rate and of no more money | 
raise the inference that there were then no arrears of 
interest and almost must have been made by tke. 
applicant, or with his knowledge and approval, since 
without information received from him nobody on 
behalf of the mortgagors could well have known of the 
Sp, a 

"That disposes of ‘the appeal, and I agree with the 
order which my Lord the Chief Justice proposes and 
also with his. obs€rvations as to vat its effect as regards. 


. interest will be. © 


(1) Civ. Ist Ap. 33 of 1938, H.C. Ran, 
G.B.C.P.0,—No. 30, H.C. R., 7 -9- 40—100—III. 
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APPELLATE CIVIL. 


Before Mr, Justice Mya Bu, and Mr. Justice Mosely. 


DAW YON ». U MIN SIN* 


Malicious prosecution, suit for dameges—Launching prosecution on untrue 
statements—Iuference of malice—Lawyer’ 's advice—Facts fuitly aud 
correctly laid—Bona fide action on advice—Statements known to prosecutor 
.to be untrue—Legal advice no excuse, 


When a prosecutor launches a prosecution based upon a statement which 
he knows to be untrue, and for which there is no reasonable and probable 


" cause, that very circumstance would raise the inference that the-e was malice 


in his instituting the prosecution. 

Ifa persen has laid. all the facts of his case fairly before his lawyer 
and has launched a criminal - prosecution acting bona fide upon the advice of 
the lawyer, he would. -not ‘be jiableto an action for damages for malicious 
prosecution. But where he launches the prosecution upon certain facts which 


_ he knows or must have known to be untrue, he cannot take shelter under his 


lawver’s advice. 


' Albert Bonnan vy. Imperial Tobacco Co., AIR: (1929) P.C. 222; Nurse v. 
Ruslonji, 46 M.LJ. 353; Ravenga v. Mackintosh, 107 . E.R. 541, referred. to. 


Anklesaria for th e appellant. 

* Clark forthe respondent. oe 
Mya Bu and. MOSELY, JJ.—This is an appeal from 
a. decree awarding damages for malicious prosecution. 


The prosecution in. question: was that launched in 
Criminal Regular. No. 61 of 1937 of the Court of the 


Subdivisional Magistrate of Pyinmanaon a complaint filed 


in the name of Maung Tun, styling himself as agent of 
Daw Yon, the defendant, against the plaintiff U Min Sin,. 
who was described as banker and : landowner. The 
complaint was filed on the 22nd April 1937. At that 
time as well as during the progress of that case 
Maung Sun was admiitedly an agent of Daw Yon, 
acting under a power-of-attorney which generally 
authorized Maung Tun to act as Daw Yon’s agent in 
all legal proceedings, civil, criminal and miscellaneous 
(not “criminal miscellaneous ” as the,translation of this 


* Civil First Appeal No. 148 of 1939 from the judgment of the District 


Court of Pyinmana in Civil Regular Suit No. 1 of 1938., 
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Court has it.) The prosecution was for an offence 


‘punishable under-section 465 of the Penal Code, and 


was based upon the allegation that U Min Sin had 
produced an award in Civil Regular No. 9 of 1935 of 
the District Court of Pyinmana purporting to be one 
written and signed on the 12th November 1935, for 
which the stamp-paper, however, was purchased only on 


_the 26th November 1935.. 


_ The antecedent facts are these : Daw Yon is one 


“ of the three widows of U Min Din, who died on the 


17th October 1935, U Min Din being a brother of 
U ‘Min Sin. U Min Din made-a will a few days before 
his death, whereby he appointed U Min Sin and a 
sister named Daw Shin executors to distribute his estate 
ainongst his heirs. On the 22nd October 1935 


-Daw Yon and other heirs of U Min Din signed an 


agreement to abide by the distribution to be made’ by 
U Min Sin, as.an arbitrator, of all the properties of 
U Min Din. One of the children of U Min Din was 
a man named Maung Kha. That agreement was 
subsequently amplified by an agreement dated the 
9th November, which was signed by all the heirs except 
Maung Kha. Then, pursuant to these agreements and 
after enquiry, U Min Sin drew up his award which, it is 
common ground, he delivered on the 20th November - 
1935 after due notice to the heirs concerned. When 
the notices of the intended delivery of the award were 
issued to the heirs U Min Sin received a notice from 
one Mr. Mitra, an advocate acting on behalf of 
Maung Kha, objecting to the making of the award. In 
spite of this objection the award was delivered on the 
20th November, but subsequently U Min Sin discovered 
that:this award should be stamped, and, therefore, 


purchased stamp-papers to the value of the requisite 


stamp and attached them to the award. Thereafter 
Daw Yon filed a petition in the District Court of 
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Pyinmana for the filing of the award, but it was dismissed ~ 


for defaull, andas a result ofa suit for partition of the 
estate of U Min Din the several heirs received various 
portions, Daw Yon herself receiving about 300 acres of 
paddy land. Atthattime Daw Yon was on friendly terms 
with U Min Sin and therefore she had her lands leased 
by U Min Sin on her behalf to various tenants. Later 
on; however, the friendly relations between Daw Yon 
and U Min Sin became strained, and Daw Yon was 
unable to recover the title-deeds of the lands or the 
lease bonds from U Min Sin, which gave rise to many 
legal proceedings,—charges of criminal trespass against 
U Min Sin and others and a civil action for delivery 
of those documents. In the civil action Daw Yon 


succeeded ultimately in getting a decree as she prayed. 


for. Out of the three cases for criminal trespass, two 
were withdrawn and one of the accused in oneof -the 
cases was convicted, but U Min Sin was not. Then 
came the institution of the proceedings in Criminal 
Regular No. 61 of 1937 simultaneously with the 
institution of the proceedings in Criminal Kegular No. 62 
of 1937 in the Court of the Subdivisional Magistrate, 
Pyinmana. Criminal Regular No. 62 of 1937 was also 
initiated on a complaint in which Maung Tun, styled in 
the same way as he was in the complaint in Criminal 
Regular No. 61 of 1937, prosecuted U Min Sin for an 
offence under section 468 of the Penal Code. These 
two proceedings were. disposed of on the same day, 
when the prosecution withdrew the charge in Criminal 
Regular No. 62, and the Court heard arguments of 
advocates for the prosecution and for the defence as to 


why a charge should not be framed or a discharge. 


should not be ordered in Criminal Regular No. 61. 
After hearing argument the learned Magistrate passed 
_an order discharging U. Min Sin and classifying the 


case as ‘‘ false.” In these circumstances, the plaintiff. 
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U.Min Sin charges that the defendant Daw Yon 
prosecuted him in Criminal Regular No. 61 of 1937 
maliciously and without reasonable and probable cause 
and claims damages in the sum of Rs. 30,000 asa 
solatium and Rs. 2,335, special damages. | 

- One of the main defences to the action is that neither 
was the defendant the prosecutor in Criminal Regular: 


- No. 61 of 1937 of the Court of the. Subdivisional 


Magistrate, Pyinmana, nor was the - prosecution 
instituted at. her instance. On this point the learned. 
District Judge has found on. the evidence and 
circumstances of the case that the prosecution was. 
launched at her instance and she was therefore virtually | 
the prosecutor. This conclusion is based upon very: 
substantial grounds, for, in the first place, it is not 
disputed that Criminal Regular No. 62 of 1937 of the 
Court of the Subdivisional Magistrate, _Pyinmana,. 
was instituted at her instance and on her behalf by 
Maung Tun, her agent. 


' [Discussing the evidence their Lordships held that: 
the learned District Judge was right in stating that the 
prosecution was launched by Maung: Ton on behalf of 
Daw Yon and at her instance. The circumstances’ 
showed the absence of reasonable and probable cause: 
for the prosecution. Defendant’s own statements. 
showed that the award was made on the 12th November’ 
1935-and that the award was made known to all the 
parties concerned on the 20th November 1935. She 


_ knew all along that the award was not written either’ 


on the 26th November or subsequently but that it was. 
written on the date on which it purported to be. ] 


_ Knowing quite well that the award .was written on. 
the.12th and was delivcred on the 20th, the fact that the: . 
date of the purchase of the stamp-papers was. the 26th: 
November:1935 could not -have given defendant any: 


1940] ‘RANGOON LAW REPORTS. 


‘ground for believing that it was written only on the 
26th and was antedated the 12th November :1935. 
Upon this point the learned Advocate for the appellant 
urges that the prosecution was launched by Maung Tun 
after receiving advice from thé lawyer Mr. Mitra. 
Maung Tun’s evidence on this point is to the effect that 
‘he consulted the lawyer whether or not the case was 
_ good before he filed it and that the lawyer said that the 
case was good. 8 . 
Another point which the learned Advocate for the 
appellant places before us for consideration is the 
wording of ‘paragraph 3 of the complaint filed in the 
case wherein it is stated to the effect that the award was 
alleged to have been written and signed on the 12th 
November 1935 but the stamp-paper was purchased 
‘only onthe 26th November 1935, and that in. those 
_ circumstances the award could not have been written 
and signed on the 12th November 1935. Itis contended 
that this statement is merely a simple statement of facts 
as appearing on the ‘documents themselves, and that as 
regards the statement that the award could. not have 
been written and signed on the 12th November 1935 
it was a mere statement of the complainant’s own 
inferences drawn from those circumstances. Maung Tun 
was not cross examined on behalf of the defendant as 
to whether the facts he laid before Mr. Mitra were true 
or not and consisted of all the relevant circumstances 
which would have enabled the lawyer to takea correct 
view of those facts. But whatever might have been 
the case, even if the defendant was advised through 
Maung Tun that upon the facts stated in paragraph 3 
of the complaint a reasonable conclusion to be drawn 
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been well appraised of the fact. that that conclusion was 
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erroneous, because she knew: quite well before the matter 
was ever placed before the lawyer that the award was 
written and signed on the 12th November as she alleged © 


in her petition for the filing of the award ; therefore, 


the charge. that. the.award could not have: — written. — 
and signed on ‘the 12th’. November © must have been 
known ‘to: Daw Yon to be absolutely contrary to the facts 
within her own knowledge. In such circumstances it 


‘ cannot be. ‘doubted that so far as she was concerned 
she knew that that allegation was false and that there 
- was no reasonable. or probable catise tor the prosecution. 


\ When a’ prosecutor . launches - a: prosecution based 


Z “upon a statement which he knows to be untrue, and for 
'. which there is no reasonable and probable cause, that. 


very circumstance would raise the inference that there 
was malice in his instituting the prosecution. In this 


case, however, . there are other circumstances which 


. show that at the time that the complaint was made the 


defendant was on very unfriendly. terms with the 


- plaintiff and was making use of all available opportunities 


for bringing the plaintiff into a criminal Court. That 


the charges of trespass did not’ materialize except in one 
of the cases and as against only one of the other persons 


accused and that the prosecution in Criminal Regular 


No. 62 of 1937 had to. be. withdrawn are circumstances 
which go to show that the’ prosecution launched in 


- Criminal Regular No. 61 of 1937 based upon allegations 


of facts which were known to her to be untrue was 
_ malicious. 


In the Privy Council ‘case of “Albert ree 


| Imperial Tobacco Company of India, Limited (1), 


ep Lordships observed : 


* Their Lordships have no doubt ‘that it-was in reliance upon - 
the. expert advice so receiv ed from London that the proceedings 


were instituted, and that though, as’ the event proved, that advice 


(1) ALR. (1929). P.C. 222, 223. 
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was wrong it would be impossible rightly to hold that the 
respondents in acting upon it had “no reasonable or probable 
cause for the course they took.” i 


‘The case there was one in. nie ere was no 
dispute as to the truth of the facts placed. before the 
~ lawyer by the litigant, and it was. upon. those facts that 


the conclusion of the’. lawyer was arrived at as to their 


legal effect, and not like in this case where it is not 
known whether or not. there had been an honest 
disclosure of all the facts either by Daw:Yon or_ by her 
agent Maung Tun, and where a bona fide belief in the 
lawyer’s advice, even if the lawyer stated that. a charge 
could be maintained, could not have existed in the mind 
of Daw Yon. Only if Daw. Yon, ‘defendant, shad all the 
facts of the case laid: fairly before the lawyer ‘and 
' acted bona fide upon the opinion. of that. lawyer in 
having the prosecution in Criminal Regular No. 61 
of 1937 launched against -the _ plaintiff would she 
not be liable to the action for damages in this case. 
This is in accordance with the principles enunciated 
by Bayley J. in Ravenga v. Mackintosh (1 ), which has 
been followed in W. H. Nurse v. Rustomji Dorabji (2). 
But where the. prosecutor has as inthis case launched 
the prosecution upon. certain facts which he or she 
knew or must have known to be untrue, or upon the 
conclusion drawn by the lawyer which he or she could 
not believe to be correct, the prosecutor ‘is not entitled 
to take shelter under the lawyer’s advice in a suit for 
damages for malicious’ prosecution. against him. 


[Their Lordships agreed with the District Judge in 
his assessment of general. damages to be. awarded to 
the plaintiff at Rs. 3,000 but increased the amount. of 
special damages to Rs. 1,125 for legal expenses and 
dismissed the appeal with costs. J. 





" (1) 107 E.R. $41 ; (1824) 2B. & C. 693. = (2) 46 M.LJ.,353. 
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Resisiutidiin Presentation by. tried ant ‘Wie executantor authorized ani 
Executants: only for admitting execation— Mortgage decd—Presentation by 
mortgagee’ S. father—M origagor presen i —Neaa tharity to reg ll islra- 
tion “Act, s. 32. : : ’ ‘ 

The provisions of s, 32 of ihe Registivlion Act are imperative and must be 

strictly followed. A registrar or sub-registrar has no jurisdiction to register a 


dogument unless he is moved to: do.so by..a’ person who-has executed. it, or 


claims under it, or by the’ representative of sucha person. Executants of.a deed 
who attend to admit ‘execution cannot be treated for the: purpose of this section 
as presenting the deed. for. registration, They would be assénting to the’ regis- 
‘tration, but that is not sufficient to give the registering officer jurisdiction, 

A mortgage ‘deed relating to immovable property was presented for regis- 
tration by the father of the mortgagee without any. power ‘of attorney from the 
latter... The mortgagor - was present at the time of registration, but he did not 


- join in the act of. presentation, ‘nor’ wi as it: done on his behalf or at his request. 


‘Held that registration by: the father was inéffectual. 
Jambu Prasad v. Ali Khan, 1.L.R.: 37 All. 49: (P. C.), followed. 
Amba Vv. Shirinivasa,’ 26 C.W.N, 369 (P:C)'; Barkhurdarv, Bharai, 1,L.R. 15 


Lah. 563 ; Bharat. Indu v. Hamid A ; Khan, LLR. 42 All. 487 (P.C.) : 3 Chetty 


Firm of AMY. v. ‘Subaya, 9 BL 197 ; Halima Bee Bee v. Khairunnissa 
Bee Bee, 1.L. R. 3 Ran. 398 ; Official, Receiver * v. P\L.K.M.R.M. Cheliyar Firm, 





_ TLR. ? Ran, 170; Ma Shwe Mya Vv. Maung Ho Hnaung, 1.L.R 50 Cal. 166, 


referred to.- 





Hla Min for ‘thd appellan: 

Chari for the respondent,” 

MOSELy, J. —This appeal was onended for: a finding 
on a cross- objection, as to whether the presentation for 


registration was. made by. the mortgagee, the plaintiff- 
respondent, or by his father, who admittedly held no 


‘Power on his— behalf. . It has been found, and is now 


admitted, that the mortgage deed was presented for 
registration by’ the mor age S father. 





* Special Civil 2d: Appeal No. 235 of 1938 from the judgment of the aaa ? 
Court of Hanthawaddy.i inv Csi ‘Appeal: No.-18 of. 1938. 
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It is, however, further argued that a presentation, 
valid under section 32 of the Registration Act, was made 
because the mortgagor was present at the time of 
presentation. _ 

The only evidence ¢ on the subject is at page 87 of the 
record, ‘where Maung oe stated : 


* ALR. M.M. Meyappa (the mortgagee’s | eather himself presented 
_ that mortgage deed for registration at the Sub-Registrar’s Office, 
I was then with them Gi. e-, Meyappa and the writer of the deed).” 


The. leading case on the subject. is the’ decision of 
their Lordships of the Privy Council in Jambu Prasad v. 
_: Muhammad Aftab Ali Khan and others (1). That was 


an appéal from a judgment of the High Court in Jambu. 


~ 639 
1940 


Maunc Mya 
MAUNG 


uv 
A.R.M.M. 
’ CHETTYAR, 


— 


MOSELY, J. 


Prasad. v. Muhammad Aftab Ali. Khan and others. - 
(2). The judgment of the High Court (at page 339) sets. 


out that it was not proved that the mortgagors were 
present when the document was presented, and that all 
that could be inferred from the mortgagor’s endorsement 
was that they attended-the office on the same day as the 
document was ‘presented, that is, of course, for the 
purpose of admitting execution. It is to be noted that 
the judgment of their Lordships (at page 54) does not 
make it clear that the mortgagors were not present at the 
time of presentation but only says that the mortgagors 
had ‘attended to admit that they had executed the deeds 
and that they did not present them for registration. In 
a seats es judgment of their Lordships [Bharat Indu 

. Hamid Ali Khan (3)] this previous judgment was 
enamel. and it was said that the mortgagors in 
Jambu Pr i's case (1) had been present “‘ at the same 
time ”’, i.e., at the time of presentation. ; 

In Tame ‘Prasad’s case (1) it was laid down that 
section 32 is ‘imperative [see also Amba alias 


(1) (1914) LL.R.37 All. 49 PC). 12) (1912, ‘LL. 34 ‘All, 331. 
13) (1920) ILL.R. 42° All. 487, 493 (P.C). — 
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Padmavathi v. Shrinivasa Kamathi (1), a decision of 


Mauve: Mera their Lordships to the same effect]. It was said that 


ses 
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CHETTYAR, 
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its provisions must be strictly followed, and that a 
Registrar has no jurisdiction to register a document 
unless he is. moved to do so by a person who has 


~ executed it, or claims under it, or by the representative. 


of such a person. . ‘It was further stated that executants 
of a deed who: attend to admit execution cannot be 
treated for the purpose of this section as presenting the 


deed for registration. They. would no doubt be. - 


assenting ‘to the registration, but that would not be 
sufficient to, give. the. Registering | Officer jurisdiction. 


- One of the objects of the section was to-make it difficult 
for persons to commit frauds by means of registration 
under the Act, and it was the duty of the Courts in 


India not:to allow the imperative provisions of the Act to: 
be defeated. Bharat Indu’s case (2), which is relied on 
by the appellant here i isa. decision on a different point. 

It was held there by: their. Lordships. that’ although the 
original | presentation - was by a person not entitled to 
present the document for registration, yet that defect. 
was cured by the Registrar taking the document to the 


‘house of the executant who was. ill, who thereupon 
“admitted execution: It was found that the first presen- 


tation was inoperative, but that the executant himself 
was the real presenter and treated as such. These cases 
were discussed in Halima Bee Bee v. ‘Khairunnissa 
Bee Bee (3). . 

 Jambu Pr asad’s “case” (4) was. followed in 


AM. is Chetty. Firm v. Subaya and two others (5), a 


case where ihe person who presented | the. document. 
for registration was” actually present at-the time of 
registration. and pected: in it. 


(1) 26. C.W'N; 369 Wale 3) (1925) LER. 3 Ran. 398, 
(2). (1920) ) LER: 42; All. 487,493: (P.C). (4) (1914) LL.R, 37 All. 49 (B.C). 
“) O BLT. 197, 
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Official Receiver v..P.L.K.M.R.M. Cheltyar Firm 
(1) was a case where oral evidence was allowed to be 
given to show that the:executant, who was present when 
a document was presented for registration by a-person 
not competent to do so, was -the real presenter in 
spite of an inaccurate endorsement made by the 
Sub-Registrar showing an unauthorized agent to be the 
presenter. : 

No doubt it is sat ‘necessary ee the mel ae 


-of presentation to. be performed by ihe - presenter. 


[Barkhurdar Shah v. Ms. Sat Bharai and another (2)]. 
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But it is necessary to show more than meré attendance’. 


for,the purpose of admitting execution ; it is necessary 


‘to show, as their Lordships of. the Privy .Council - 
remarked in Ma Shwe Mya v. Maung Ho Hnaung (3), © 
that the obligor joined in the presentation.; or, as is | 
said in Kunwar. Deo Singh and others v. Sri. Maharaj. 
Kunwar Musammat Rani Dulaiya Judeo (4), that. 


"presentation was made at the request of the.-obligor ;.. 
or, again, as was said in Satrohan Singh v. Ganga ees 


Singh (5), on behalf of the obligor. 


All that has been shown in the present case was sihat 
the obligor was-present.at the time of presentation, and ... 
not that he joined in it or that it was done at his request. 
and on his behalf. Itcannot, therefore, be “said that, 


the presentation was made by him. 
The cross-appeal willbe dismissed with costs. 


Mya Bu, J.—I agree. 


[29-4-40, ‘The trial Court had given a mortgage 


decree to the respondent. On appeal the. District 


Court held that the mortgage was invalid as. the deed _ 





(1) (1930) I.L.R. 9 Ran 170. = (3) (1922) I.L.R. 50 Cal, 166, 169 (P.C). 
(2) (1931) LL.R. 15 Lah. 563, 575. 4 135 1.C. 232, : 
(5) 49 LC. 375. 
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1940 was-not properly presented: fr registration, but passed 
Nitove a simple-money decree in favour of the respondent 

2... overlooking the fact that the personal claim was time- 
Azam, barred: Their Lordships allowed the pepe of the 
wis irae 
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Before Sir Ernest H. Goodman Roberts, Kt., Chief Justice, 
and Mr, Justice Blagden. 


THAIVANAI ACHI 
v. 


O.R.M.P. R. M. RAMANATHAN CHETTYAR 
_AND ONE.* 


Res Scdioaia —Rarecatehes pit-Lieil Procedure Code, O. L r. 8—Representee 
served with notice of suit, but not a party—Suit dismissed at instance of~ 
plaintiff-representor—No final “ decision "*—Subject matter not res 
judicata—Order of District Court in: haa la to High Court— 
Provincial Insolvency Act, ss. 4, 75 (2), Sch, 1. 


Where a representative suit brought under O. 1, r. 8 of. the Civil. Procedure- 
Code is ‘dismissed at the instance of the representor-plaintiff : without. any 
decision on the merits of the case, the subject matter of the suit does not become 
res judicata for a member of the class on whose behaif the suit was brought, 
so long as he has not been made a party to the suit but was only served with: 
-notice of suit. ‘ 

The representee is bound by.a final decision, but it is only by the result of 
litigation that he becomes bound, and the.‘‘ decision ” means a decision by a 
judge who is trying the case and not a decision by one of the parties to 

. pursve the matter no further. ; : - 

In re Calgary and Medicine Hat Land Company, Limited, (1908) 2 Ch.D. 652; 
Kumaravelu Chettyar v. Ayyar, L.L.R. 56 Mad. 657 (P.C.) ; Langmead v. Madb, 
(1865) 18 C.B. (N.S) 270; Parsotam Gir v. Narbada Gir, 26 1.4. 175, followed. 

Kartick Chandra Pal v. Mandal, 1.L.R. 12 Cal. 563 ; Robert Watson & Co. V- 
The Collector of Rajshahye, 13 Moo. 1.A. 160, distinguished. 


An appeal) lies to the High Court under s.75 (2) of the Provincial Insolvency 
Aci against the decision of a District Court unger s.4 of the Act disallowing 
the plea of res judicata in respect of an application by a creditor of the insel- 
vent which seeks to set aside a transfer by the insolvent and allowing it: to be: 
entertained. : 


V.S. Venkairam for the aupataie The question 
raised by the respondent in the application under 
section 4 of the Provincial Insolvency Act was the _ 
subject of a former suit. That suit was instituted under 
s. 53 of the Transfer of Property Act, and, as required 
by O. 1, r. 8 of the Civil Procedure’ Code, the respond- . 
ent who was one of the creditors on whose behalf the 





* Civil Misc. Appeal No. 80 of 1939 from the order of of the District Court of 
Tharrawaddy in Insolvency Case No. 1 of 1936. ‘ 
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__ 1940 suit was instituted, was personally served with notice of 

ae the institution of the suit. If he was not satisfied with 

the conduct of the suit, he could have applied to be 

O-RALP. made a plaintiff, but he did not. (O. 1, rule 8, cl. 2.) At 

CuettvaR. the hearing, the actual plaintiffs (who were the Receiver 

~ and.one of the creditors) stated in Court.that they were 

_ unable. to. ‘proceed with the suit, and the suit was 

therefore ~ dismissed. » In: those © ‘Circumstances, the 

“respondent, as one: of the ‘persons: represented by the 

sh, plaintiffs in the. suit, is bound by the dismissal and is not 

entitled to have the matter reagitated either in a fresh 

_ guit o or by. an application. under fhe. Provincial Insolvency é 

en 

[RoseRis, C.I. But the suit was never heard and 
oe ] - 


Yes. But that was beoduse: the blaintifis were 

3 ‘suable to proceed with the ‘suit. ‘The matter having 
been put in issue in the suit, and the plaintiffs having 

failed to adduce their evidence at the hearing, the suit 
must. be deemed to have been “ heard and finally 
decided.” Robert Watson & Co.-v. The Collector of 
Zillah Rajshahye ( (1) 5 Kartick Chandra v. _ Sridhar 
_ Mandal (2 ae 
“oor The decision in’ a ‘suit. brought’ on. behalf of the 
iS aibiens of a class - is,” in the absence’ of fraud and 
a collusion, binding on all the members of the class who 

are affected by it. There is no suggestion here that the” 
- plaintiffs were not acting bona -fide.. See Daniell’s 
’ Chancery Practice, Vol. I, pp. 172, 178; Barker v 

Walters (3). 


_. P. K. Basu for the 1st seaporiteht There was no 
Adgtision in. the previous suit. Respondent is not bound 
by the compromise in. ‘the suit and by the plaintiff’s 





(1) 13Md.A.160. ° ~:.. (2) LL.R. 12 Cal, 563. 
(3) 8 Beav. 92 ; 50-E.R. 38. 
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decision to abandon the suit..-Ina representative suit, 
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_fairly and properly obtained... There — was . no such 
decision in the present. case,. and. the matter is 


AcHI 
Vv. 
oO. is M.P. 


consequently not res-judicata. See Katama Natchier v. “CHERTYAR 


The Rajah of Shivagunga (1); Parsotam Gir vy. 
Narbada Gir (2) ; Chandhirg: Risal Singh. v. 2 Balinastt 
Singh (3). 


ROBERTS, C.J. This i is an appeal, from an order. of 
the learned District Judge of. Tharrawaddy, . who had 
before him a petition under.section 4 of. the Provincial 


Insolvency Act, and the. first point which was raised 


béfore us was that no appeal lay i in renpsct of 3 an eas 
so made. 

In my. opinion — ‘that. ‘contention ie UT fouled, 
Under section 75,. sub-section (2), of ‘the ‘Provincial 
Insolvency Act, et a Pies 
“ any such person aggrieved = any such decision or order of a 
District Court as is specified in Schedule I, come to or made cther- 
wise than in appeal from an order made by a subordinate ‘Court, 
may appeal to the High Court.” ee Pao & rea & 
The words “ such decision” clearly refer to such 
decision as is specified in Schedule I, and Schedule I 
in its turn names a decision under ‘section 4as a 
decision which is appealaple: within the meaning of the 


section. The words ‘‘ any such person aggrieved ” | 


‘appear to mean any person aggrieved having regard to 
the wording of section 75, sub-section (1), which says: 
| © The debtor, any creditor, the receiver or any other person 


aggrieved by a decision come to -*.. * may appeal to the District 


Court.” co 
But this is a case which falls within the ambit of sub- 
section (2), because it is‘a decision such as is specified 





(1) 9 MIA.539.° © * (2) 26. L.A, 175, 
- 3) 45 L.A, 168, = 
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in Schedule I made otherwise than in. an appeal from: 
an order made by a subordinate Court, 

The main question which we have to decide relates 
to the position of a person who is a member of a class 
in respect of whom a, ‘representative suit has been 
brought, within the: meaning © of: Order J rule 8. By 
leave of the Court.a- person may represent the whole of 
such a class and. notice of the institution of the suit 
must then be’ given to every ‘member of it. Such 
members ‘of the class, who may be termed representees, 
are not parties to the’ suit, unless they apply to be made 


“parties, - which they - are at. liberty to do under sub- 
rule (2) of rule 8, which, reads: | 


: Any person on whose behalf cr for whose.benefit a suit is 
instituted or defended under sub- rule ( 1), may apply to the Court 
to be mace a party to such suit.” 


- And it is conceded by Mr. Basu that once a person has 
been made a party. to the suit, and it cannot be, 
dismissed without his being heard, ab it is dismissed _ 
the matter will become res judicata. 


But in this instance a suit was brought by one 


: S.P.L. Subbiah Chettyar, on .behalf of the first. 


_ respondent among others ; the’ first respondent was 


~.gerved with a notice ‘of the ‘suit, ‘but was not made a 


on any question of construction: or. 


party thereto ; and the question | now is, the suit having 


been distnissed at the instance ‘of the representor 


plaintiff, who, brought it, whether the first respondent 
can bring another suit i in: ‘respect of the same sel aad 


matter. 


In the case of tat re eColeary and Medicine Hai Land. 


Company, Limited. Ah, Lord. Cozens- -Hardy, then 


Master of the Rolls; said: 


- This i is a ere. elion n which a judicial decision 
other matter arising in the 





(1), (908) 2.Ch.D. 683, 659. 
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action will bind all the members of the class represented by the 
plaintiff. Rules of Court provide for this. But if the- plaintiff 
-cannot compromise without the sanction of the Court (Order XVI, 
rule 9a), still less cin he voluntarily give away any ofthe rights to. 
which the persons whom he represents are ‘admittedy entitled. 
He cannot elect on ‘their’ behalf to take less than they are admittedly 


. eatitled to. Each individual member of the. class has a ss Faia 


wight to elect, when the facts are known.” 


It appears to me that these remarks are applicable ‘to 


the present case. The plaintiff in the representative 
action chose, for reasons of his own, without the knowl- 


edge and concurrence. of. the first ‘respondent, to. 


abandon his suit: - At that ‘stage. he was voluntarily 
giving away some of the tights of. the persons whom. he 
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was representing, if they are not to be allowed to 0 file ; 


suits to enforce those rights. 


We have had our attention drawn to the. case. of - P 


Parsotam Gir v. Narbada Gir (1), and it is noteworthy’ 


that in the speech of Lord Macnaghten he quoted. with 
approval some observations of Willes J. in Langmead v. 
Mabb (2), who said : 


“ The conditions the éxélusion of jurisdiction on the ground 


-of res judicata are thatthe same identical matter shali have come 
in question already in a court‘of competent jurisdicticn, that the 
* matter shall have been controverted, and that it shall have been 


finally decided.” 


In the present case the course of litigation was 
commenced, the conclusion of which would have been 
binding on the first respondent; but the persons 
-ceased to litigate the matter. Though it appeared 
about to be controverted, it was not controverted, still 


less was it finally decided ; and no conclusion was 


reached. Adopting, ‘herelore: the standard which the 
‘learned Judge has laid down, and which has received 





2 (1899) 26 LA. 175. = (2y (4865) 18 C.B. (N.S.) 270. 
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the approval of their Lordships, I cannot find reason 
for saying that the doetrine of res judicata applies: 
here. 

- Again, in. ‘the « case of Robert Watson and Company 
v. The Collector of Zillah Rajshahye (1), which was 
cited. by Mr. - Venkatram, who argued his case with 
great ability, the representor had litigated, whereas in 
the “present case he abandoned ‘litigation at some 


intermediate: «stage. And again, the dictum of 
Tottenham J. in Kartick Chandra Pal v. Sridhar 


Mandal (2), ‘that since the plaintiff failed to adduce 


; ‘evidence which: it was incumbent’upon them to do and 


/ ‘the suit was dismissed it must be held to have been 


dismissed upon the merits, was cited. But I am of 
opinion that the learned Judge meant such a dismissal 


.to apply as against a party to the suit and not a mere 
potential party such asthe first respondent was in the: 


matter we are now considering. 
_ Although the representeeis bound by a final... 


* decision, it is only by the result of litigation at ae 


' becomes bound, and, in my opinion, “the decision ” 


“means a decision by a Judge who is ‘trying the case and, 


not a decision by one of the parties to pursue the matter 


no further. ' 

Another case to’ which we were referred was that 
of Kumaravelu ‘Chettiar and others v. Ramaswami 
Ayyar and others (3)... There. it was decided that the 
decision in a former‘suit only operated as res judicata 





“under certain conditions. The present is a ,case in 


which there has been no: decision in a former suit. 
Accordingly, for all these reasons, I am of opinion 
that’ the order of the learned Judge was right, although. 
Iam constrained to add that he does not give very 
many: reasons for, arriving ‘at the conclusion which he: 


i) (1969 13 Moo. LA. 160," (2) (1885) LL.R, 12 Cal. 563, 
3) (1933) LL.R. 56 Mad, 657 (P.C)). 
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reached, and this appeal must be dismissed with costs, 
advocate’s fee seventeen gold mohurs. 


BLaGDEN, J.—I entirely agree, although I (perhaps 
unnecessarily) should like to make it clear that by the 
reference in my Lord’s and my judgment to the 
plaintiff i in the first suit. having given up the right of 
the first respondent to this appeal we do not mean that 


che gave up the right to avoid the transfer which it is 


now sought to avoid: the question remains open 
whether he ever had that right. ‘All that is meant is 


that he gave up the right to. have ‘that question 


judicially decided in the first suit. 
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' Before Sir Ernest. A ‘Goodman Roberts, Kt, Chief Justice, 
and Mr. Justice Blagden. 


ae ie A ‘RAMASWAMY NAIDU 


Apt, 2. Vs 


“A, Y. ‘LAZARUS.* 


isolvenc-Sistansion of Hischiree, hoo ‘kinds of Suspension of discharge for 
eee: specified, ‘lime—Order of ‘appropriation— Punishment of deblor—Securing 
payment | to ereditors—Rangoon Insolvency Act, ss. 39 (1) (bj, 60 (2), 
°U ders. 39 of the Rangoon Insolvency “Act suspension of discharge must be 
it for’ ‘a spécified : time or else for a period «which will elapse when four 
‘the rupee: have béen paid to the: creditors, 
suspending the’: discharge’ for a ‘specified time under's . 39 ‘1) (b) the 
1 Insolvency Court.can add to.the order an appropriation order under s. 60 (2) of 
“thei Act,. i.¢,-an order for payment ‘of a part. ofthe, ‘monthly salary of the 
insolvent ‘to: the. Official: Assignee during such ‘period. © 
Bola Rainy. Sohan ‘BbaBitr: LL.R, 13 Ran 358s Re Walmsley, 98 L.T. 55, 
“péteteed to, ee kes gs 
er. Braapen, J. Suspension ‘ or’ “refusal Pe a discharge i is in the nature of a 
dent and. that-is the-object of s..39' of the Act. But another object of 
‘not to’be. confused with the former, | is to secure some measure of 
‘tolthe creditors: of ihe particular insolvent and.that is the object of 
fthe Act, oe 




















"Bhattacharya for the appellant, 





o Dangali. for the respondent. | 


ROBERTS, C.J.—This ‘ippeat iniust be allowed. 
With all respect, I feel ‘that the learned Judge perhaps 
did not have put before him the. provisions of 
section 60, sub-section.(2), of the Rangoon Insolvency 
Act, and that the position in regard to section 39 of the 
Act: was therefore rendered not quite clear. 
_. Intthe case before Braund J. that learned Judge did 
not desire to.refuse. the discharge, but to take one of 
the other two courses. open to him under section 39. 
And what section 39 enacts, so far as the two kinds of . 





aa Civil Misc. Appeal No. 4 0f.1940 from ‘the order of this Court on the - 
Original Sidéin-Insolvency Case No. 92 of 1937, 
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Suspension are concerned, is this; either that the 


suspension must be for a specified time, or, if the time . 


is left vague, the suspension may be for a period which 
will elapse when four annas in the eupee has been paid 
to the creditors. : 

The learned Judge, in a plain. teins Siependod the 
discharge for a specified time, under section 39 (1) (6) 
of the Act, and, to put the matter in ‘common. place 
language, the insolvent then knew, when he left the 
Court, that he would get his. discharge within thirty 
months. There was oreo: no ween in. the 
order. . 4 4 


_At the same tinie; the Yechad judse, acting doer 


section 60 (2) of the same Act, having found that the 
insolvent was in receipt of a salty, to which the -Act 


applied, made an order for payment of a part of it to. 
the Official Assignee... This is known as an. appropria- 


tion order, and the amount ordered to be paid was 
‘Rs. 35 a month. And the learned Judge was quite 


within his rights in adding. to the order under 
section 39 (1) (6) an appropriation order under ~ 


section 60 (2). 

The learned Judge took quite a different. course 
from that which he had taken some years before, in the 
case of Bola Ram and others v. Sohan Singh(1): _ In that 
case the Court, on appeal, found it necessary to allow 
an appeal from this learned. judge, who had then said : 


“* * * T take the view that. this insolvent can aed 
should pay twelve annas in the rupee. * * I shall accordingly 
suspend his discharge until twelve annas in the rupee is paid.” 


The effect of that order would be that the insolvent 
leaving the Court might not know when he could. pay 
twelve annas in the rupee and it would not be an order 


(1) (1935) I.L.R. 13 Ran. 355, 
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under section 39 (1) (b) suspending the discharge for 


a specified time at all, but suspending his discharge 


until.a specified payment, exceeding four annas in the 
rupee; had been made, and, ‘therefore, as the Court of 
appeal pointed out, was beyond his power. 

Mr. -Dangali has urged. upon us that the effect of the 


order passed by the learned Judge in the present case 


| will, be. the same as that basse in Bola Ram ae others 


“iis: "iecharer: tintil in fact - the creditors, under the — 
appropriation order, have - received more than four 


| -annas in the rupee. But the whole point of the 
oe | difference is this:: that j in the: present case the insolvent. 
- |. knows that he is going to receive his discharge within a 


specified time. The order has been made under 


_ Section 39 1 ) (b), and the mere fact that the creditors 


: are. going to receive some part of their dues ought to be 







matter of satisfaction rather than regret. 
. We have had ‘the case of Re: Walmsley : Ex parte — 


The Bankrupt (2) cited to UB, and there Phillimore J. 


eae said: 


two conditions have been satisfied, -one ‘0 






“There is no jurisdiction to dasgend a reer cf discharge Lill 


af payment.. There i is, however, power. to. suspend for either, and 


. to suspend for time aod to attach conditions as to portion of the 


debtor's pubite earnings.” 


“That 1s exactly what - ‘has beeh sone. here. It was a 
‘suspension for a specified time, conditions. having been © 


~-attached, under the” provisions of section’ 60 (2) of the 
~ Rangoon Insolvency Act, as to a portion of the debtor’s 


_ future earnings, in the sense that an appropriation order 


‘under that section has been made, 


‘The object of the Statute is not thal insolvents 


peleiad, not pay. a sum exceeding: four annas in the 


, (1) (1935) LLR. -13 Ran. 355, (2) .98 L.T. 55, 


time and one of . 
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rupee, but that if-they do so there should be a reason- 
able certainty in their minds as to the date on which 
they will get their discharge. - That certainty exists 
here and, for those reasons, this. appeal must be allowed 
with costs, advocate’s fee in. this Court. three gold 
mohurs. <3 


BLAGDEN,. J.—An cider suspending an ‘insolvent’ s 
discharge for a definite time, an order suspending | ar . 


insolvent’s discharge until the insolvent pays four dinnas 
in the rupee, and an order of discharge ‘conditional on 


judgment being entered, are edch in. the: nature: of a 


punishment. ‘That is what section 39. (1) “(b): ‘of 


Rangoon Insolvency Act is for. ‘But ' punishment of 
insolvents and protection of the public against them. ‘are : 
not the only objects. of the: Ansolvency Act; another 

object is to try to secure some measure ‘of payment, to % 
the creditors of the particular. insolvent, and that” is 


what section 60 of the Act i is for. 


In my opinion, the. fallacy of Mr.. Dangali’ 3. 
argument, which was both | ingenious and - ‘ingenuous, 
is that it confuses punishment. on the one hand and.an- 


attempt to secure payment on the other. A man is not 
‘punished because he is made to: ‘pay some portion of his 
just debts ; his punishment i is in so far as his discharge 
is suspended or refused, Here the Court. imposed a 
particular punishment ; that is not madeé any the worse, 
or made illegal, because the Court also did something 


else, namely, set aside a portion of the debtor’ s ae 


pay for the benefit of the creditors.’ 
In these circumstances I entirely agree with what 
my Lord: has said. om 
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be proved. to: have been lost. 


‘the codicil. will: be: -incapablé ‘of 
knowledge of what was in the allege will. 


“shouuak Ma Thein. May 
‘the grant of letters. of administration to Miss Irene 
- D’Attaides in ‘respect. of the estate of the late 
-Mr. L. D’Attaides, who.died at Bassein on the 9th 
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Hoel Sir Ernest H. “Gdidintin Roberts, K t. ° Chief Justice, 
; - and Mr, J ustice Blagden. 


- CYRIL v. J. YATTAIDES.* 





‘not an chee T: reatment of child’ ‘as kittima or apatitha—No power to confer 
vights on such child—Burma Laws. Act, s. 13—Burma Succession Act, s. 37 





estate of his. deceased aduptive pe ‘such wa dying 2 Christian, S. 37 of 


: ‘the Succession Act does not nein crite children or illegitimate children- 





- either a an apatitha or.a anes adoption, 


Kamawati v: ‘Digbijai Singh, LER. 43 All. 525 (P. C.); Ma Khin Than v.. 
‘Ma Ahma, LLL.R. 12'Ran,'184, ‘referred to. gta 

“A> Court’ could admit . to. probate’ ‘a’ codicil ' which was intended to be . 
iridependent of a. will: -where the will: was ‘proved to have been in existence andi 







AS “document cannot be admitted’ probate as a codicil when the terms of' 


Oe out ‘without independent 





‘In-the Goods of Gries, 1P.& D. 72, referred to. 
- San Po Lwin for the ap ellant. 


_ Trutwein for: the respondent. 








$ an appeal by one Cyril 
is next friend, objecting to 


“ROBERTS, CJ.—This: 








November 1938,. Miss ene. D’Attaides is a niece of 
the deceased and: the learned District Judge granted 
her létters of. administration’ notwithstanding the objec-. 
Hons of ihe: appenauy 











* Civil First Appeal No. 135: of 1939 from the neenes of the District Court. 


-of Bassein i in Civil Regular Suit ba: 6 of 1939. 
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Cyril, the appellant, in his objections, said that he 
was an adopted son. Secondly, he said that there was 


a will made by the deceased, Mr. D’Attaides,-in his 


favour, that it had been lost, and that an. Exhibit 
document, known. as’ exhibit. C-I, which indicated some 
of his last wishes, should: be regarded as a codicil and 
should be sad independently, ‘of the’ will, to 
probate. od apaieg es 

It is’ perhaps convenient to take: the lain | in speatace 
of-adoption first. | The appellant i is a) Roman: Catholic. 
His father, apparently, was a ‘Buddhist and his mother 
a Roman Catholic ; - but! th evidence as. to who: his real 
father is is by no me 
taken to be—and, wh 
old Mr. D’Attaides’ ‘wa é 
Christian faith,. and, EX dingly, the rules of Burmese 
Buddhist Law: have no application at all to this case. 
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$ conclusive, and he: “must be. 
much more’ ‘important, the 
ite clearly—a member of the ee 


Section 13.0 he Burma ‘Laws. Act does not apply * 
to Indian or Burmese Christians and it is quite clear - 





‘from the decision in Ma.-Khin Than v. Ma Ahma (1) 
that an adopted.’ child 
intestacy, to inherit: the estate of his deceased, adoptive 






not an “heir - entitled,: onan ~ 


parent, such parent dying a. ‘Christian. We have been 





referred to Roman Law and the doctrine of patria 
potestas, but these. are ‘not ‘relevant. to the: appellant’s 
case, and it is clear from the judgment i in Kamawaili v. 


Digbijai Singh (2), and the passage cited with approval _ 


by my learned: predecessor i in giving ‘his judgment in 
. the Rangoon case (1) to which I have just referred, that 


no acceptance can be given to the view that a deceased * 


person, even though a Christian, had by his acts made 
such an indication as: the law. would respect, to. the 
effect that his succession is. not to be governes by the 
Succession Act. 


(1) (1934) LL.R. 12 Ran. 184. | (2) (1921) LL.R. 43 All. 525, 533 (P.C). 
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It was pressed upon us in argument by the learned: 
counsel for the appellant that in section 37 of the 
Succession. Act, which deals with the death of a person 
intestate who leaves surviving him a-child or children, 
we ought to. include adopted. children. There is no 


authority for: this. view. It is. clear that illegitimate 
children. are. never included, and it is.a fact, as has been 
_ explained ‘in. many English decided cases, that there is 


no rule ‘in’ English: Law ‘or among Christians that a 
person dying without’a will ‘confers any rights. of 





succession Spon children winom. he may have had ageb: 





hold ¢ ee ae ota t! ey \ ‘were: “Butinan Buddhists 


and. alter their: ‘death for’ iheir relations to accord to 


those’ children some share. (without ‘making | a dispute 
about it) in the inheritance. . Thése are customs arising 
-out of moral een ooly. and the Court has nothin g 





There was. ‘some evidence that there eed a 


| document purporting to be a will of the deceased, but 


of its due execution as a will there ‘was no evidence. 
There was another: document, exhibit 1, which 


“purported. to: be a. codicil. The judgment proceeded 
as follows : sol St oe 


Our. attention’ has: be ndrawn by Mr.. Trutwein to | 
thé. provisions. of séction 63 of the Succession Act; and 
it is clear from. that that the execution of wills is one, | 
as every lawyer. knows,: ‘which is attended with some 
solemnity: The testator shall sign. or affix’ his mack to 
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the will, or it shall be: signed by some other person in 
his presence and by his direction. Secondly, the 
‘signature or mark of the person ‘signing (testator or 
-other) shall be so placed that it was intended thereby 
. to give effect to the will of the testator. Then the will 
must be attested by two or more witnesses: each of 
them must have seen the testator sign or affix his mark, 


or see the other person. sign ; and each witness shall . 


sign the will in the presence of the testator. 


There is no kind of evidence that the will-was duly © 


executed in this manner, and we are therefore driyen 
to the secondary conclusion that Exhibit C-I if of any 
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legal effect at ali would have te be regarded asa codicil | 


independent ‘of the will. 
In connection with: that matter we ébiaine S 
- guidance from the case of In the Goods o 
‘where it was held that a Court could admi 






) probate 


a codicil which was intended to be independent ef a; 






f Grigg. (1), 


‘will where the will was proved to have been in existence: | 


and proved to have been lost. But-this is not the case 


here because, as I have pointed out, we are. not even - 


certain that there everwas a will.. If there was a will, 
it is not by any means established that such will was 
lost, and it may very well have been revoked... 


I regret that the learned Judge found it necessary 


to record the evidence of Father Brun, since it appears 
to me that what Mr. D’Attaides aad to him about 
revoking a willis not evidence, and we do not know 
whether the will was ues or revoked if there ever “was 
a will. 


Then the next thing is that thé codicil must have 


‘been independent of the will, but it is quite. plain. that 
Exhibit C-I is dependent.on the will and_ itself 


expressed in its opening words : “To be taken as part . 


(1): P.& D.72, > 
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1940 of my Last Will and Testament and acted upon.” It 
Cyr: refers to executors of whose identity we are quite 
Arriines. unaware. 

Hoses A person relying | on a lost will must not only show 
CJ. that there was a will, butalso show. what were its terms ;. 
and it will-be quite impossible to admit to probate a 
(document as a codicil. when the terms of the. codicil 
will be. incapable of.being carried out without indepen- 

dent nowledge of what was in the alleged will. 


: oP set : goss ie * a 






[His Lordship dismissed the. appeal with costs in 
ur of the respondent to the extent of ‘the security 


Bee Biacpen: J.—I agree. 
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CHAN WAN HONG FONG. 9K 
v. Api, 4, 


_ ALK. 4. C. T.V. CHETTYAR F IRM A AND ANOTHER* 


Burden of proof when a gettin factabn Weighiig | tha wate S tdpicex Sait 
to set aside fraudulent transfer—Burden of proof—Parties to a suit, duty ~ 
towards Court—Practice of parties withholding documentary evidence— 
Reliance on abstract doctrine: ‘of onus of br ‘oof. a, BS ea 

Onus as a determining factor of the whole case can only: arise if the tribunal 
finds the evidence pro and. -con: SO. vevenly:: balanced that. it can. come: ‘to. no. 

Conclusion. Thenithe onus will determine the matter. But if the tribunal, 

-after; hearing and weighing the. evidence, comes-.to a determinate. concl 
the onus has nothing to do with it, and need: not be further. considered, 
Robbins v. National Trust Co., , Ltil., (1927) A.C. 515, referred to, <s 
Where a person seeks to. set'aside’a: transfer under the: pri visions C 

.of the Transfer of Property Act the burden of proof is initiall on him, but :the 

opposite party cannot take advantage of the abstract doctri : f . 

proof and so lie by when in possession of important documents or inform ion. 

cand fail to furnish to the Court the best :material for its decision. .Thitd 
- parties have no responsibility for the conduct of a suit, but with regard. to.the 
parties to the suit it is an inversion of sound ‘practice for those desiring. to_ rely 
upon a certain state of facts:to. withhold from the Court the written evidence 
‘in their possession which would throw. light upon the position. 

Guruswami v. Gopalasaents Li. ; 42 Mad. 629; Murugesam.v. Manickavasaka, 

LL.R. 40 Mad. 402 (P. GC); war si Vv. nee Lal, A:1.R. (1929) P.c. 95, 

-referred to. Es ae : oh Cet 




















N. M. Cows st 


Clark (with him FP. 4 K.. polis: the ist ‘respondent. 





MOSELY, Jin: Suit. No: 8: of 1934 of « the District 
‘Court of Pyapon the A-K. A. C; TV, : Chettyar. Firm. sued 
‘Chan Wan. Hong Tong, - a Chinese merchant, under 
Order XXI, rule 63, and under section 53 of the 
‘Transfer of Property Act, for a. declaration that certain 
properties which Maung: Sein Done alias Chan Cheing | 
Tong, a Chinaman, purported to. have first mortgaged. 











* Civil First Appeal No. 99 of 1939 from the judgment of the e District Court 
.of Pyapén in Civil Regular ‘No, 8 of 1935. ee 
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and then sold to Chan Wan Hong Tong were liable to: 
attachment and sale’ in satisfaction of the Chettyar 


_ Firm’s decree. In Civil Regular No..10 of 1935 of the 
SAC, . 


‘same:Court Chan Wan Hong Tong sued the Chettyar: 


- Firm and Maung Sein Done, under section 77 of the. 
'* MosEty, J.” 


Registration Act, to havé a sale deed registered. The 


. suits were consolidated and tried together in the suit. 


‘brought by Chan Wan Hong: Tong, who is referred 


to in the. judgment briefly'as “the plaintiff”. On 


> the: date fixed for hearing Chan Wan Hong Tong’s. 


witnesses | were ready, but" not those for the ‘Chettyar 
‘Firm, and by consent Chan. Wan Hong Tong first 





‘ ‘produced his evidence on all the matters in issue in both. 


suits, though it was for the Chettyar Firm in their suit 
‘to prove that the transactions which they impugned. 


_. were, as they alleged, sham or fraudulent or collusive. 


“The attachinents made by ‘the Chettyar Firm. had 





“previously been removed in: ‘Civil Miscellaneous No. 19 
| of 1934-of the District Court. ° 


The learned Judge. found i in ‘the course of a detailed 


and: careful judgment. that ‘the : transactions between 
' Chan Wan Hong Tong and Maung ein Done were not. 


‘genuine but only colourable 
and that they were void ag ithe creditors of 
Maung. Sein Done. For thisreason hi ‘refused to direct 
that the sale deed be registere , thinking it unnecessary 
to discuss other. questions | raised in. the suit for 








7 nt and fraudulent, 





: registration’ of the sale deed. Civil Regular No. 10 of 


1935 was, therefore, dismissed: 





Chan Wan Hong © Tong: has” filed two separate 


appeals against this. decree. Wea are here considering. 


» .questio 


Civil First’ Appeal No. 99 of 1939, an appeal brought 
by Chan Wan Hong Tong against the decree in Civil 
Regiilar Suit No. 8 of 1934 declaring that the sale was a 
.sham-and fraudulent transaction. The properties in 
_ house in Pyapén anda“ single -holding. 
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measuring 289. odd acres: in Pyap6n ‘township, were 
attached by the Chettyar Firm on the 29th November 
and the 2nd December 1933: in Civil Execution Case 
No. 64 of 1933. One application for removal of the 
attachment (Civil Miscellaneous No: 58: of 1933) was 
dismissed as it was:not filed by:an authorized agent. 


The Judge’s 1easons are: summed. up at pages 35. 


and 36 of his judgment: | “The consideration for the 
sale deed of the 6th. May 1932; said'to be Rs. 66,255, is 
said to have been ‘the | 
of mortgage for’ Rs 50,000, a duly. registered | deed of 
the 27th February 19: he. consideration for the 
mortgage is said to, een. the: amount due on 
exhibit W, promissory note for Rs. 50, 000. at ‘Re. 1-4 
per cent executed:on the: Ist August. 1928, ‘Exhibit W, 
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rincipal and interest on the deed 


again, is said to. have: been the consolidation of the | 


amounts due on: two promissory | notes, exhibit B of ‘the 


5th March 1927 for Rs. 30,000 in favour of Shaung Ah 
Wan Ma which is:said to be. the Burmese equivalent of - 


Seong Wan, and-exhibit C of. the 9th December 1927 
for Rs. 20,000. These, again, | -aré said to have been 
renewals of old promissory: notes. Exhibit Ci is: ‘said to 
have been a renewal. ‘of exhibit vy; promissory note for 
Rs, 20,000 at Re. 1:4 per cent of the 12th December 
1924. It is said that: the promissory ‘note of which 
exhibit B was a renewal is lost. : 

The main contention in this appeal is that the Pi dos 
wrongly put the: burden: of proof on Chan Wan Hong 
‘Tong, and that: the evidence on the record did not 
show that the transaction was ° a AeAUS TEN or 
colourable one. 

The learned fudged found “that” exhibit Vv could not 
have been executed on the date which it bears.’ The 
. Judge did not believe the evidence as to the execution 
of exhibits B and C promissory: notes, nor the evidence 
as to their being the consideration for the mortgage 
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- but dwell a little 


executed on the date it bore, ot 
. £1924. On that date: Maung . Seir 
and had. executed at ‘PB pon th 


the purposes of ‘his paddy busi 
~ of these debts by the execution fe) 


ssi see ‘LAW REPORTS. [1940 - 


deed. “The Judge gave reasons for holding that the 
mortgage deed itself was a sham transaction, and -that 
therefore. there was no consideration for the sale. 

In my opinion, the. Judge came to the only possible | 
conclusion on the. evidence. a6 ‘shall, therefore, review © 
the evidence on thes rat sactions as briefly as possible, 
idenc as to possession after 














evidence said that 
PRS: was a man of © 


s Spout: the time the 


“mortgage - in: ‘disputes “was: ‘effected. He had heavy 


litigation with, his brother and sisters over an estate ; 
there were: decreés against him in favour of one of his 
sisters for. Rs. 1,40,000.and in: favour: of S.S.K.R. Firm 
for Rs. 6,000. The mortgage: ount | ‘was said to be 
made up ef amounts due on-earlier promissory notes 
one. of which was Ex. V which. according to the 
evidence. of the Chettyar Firm could nothave been 
‘the 12th December 
“Done was at Pyapon 
Seory notes for 






















See Pyapén for 
‘He paid off some 
mortgage in favour 
928. ~The Chettyar 
129 and in 1930 for 


conteehng many loans” from’. ¢ 


of ‘AK A.C:TN3 Chetty Firn 
Firm was pressing Sein. Done it 





repayment. Chan. Wan Hong. Tong never produced 


his account-books to prove. payments, renewals or 
payments of, dnterest by the debtor: - ‘The title- deeds of 
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the mortgaged properties were never handed over tothe 1940 
mortgagée either at thé time of the mortgages or at the Cuan Wan 
time of the alleged. subsequent ‘sale. -No search. was ia ie 
ever made at the registration office to see if there were AKACT. 
prior encumbrances. Chan. Wan’ “Hong. Tong. had ~ Fini. 
nothing to say about Ex. W, the amount of which was Mosery, J. 
said to be the consideration. « e 
mortgages. After the ‘sale there 
Chan Wan Hong: Tong was. given. possession “of the: 
properties.- Again no ‘books: ‘of account ‘of probative 
value were produced show, t ents we oO 


the transferee. J‘ 















It has beet contended th: Ju 
constantly referred to. Char Wan Hong Tong as ‘the 
plaintiff” throughout the course of his judgment, and.. 
it is suggested that the Judge: wrongly cast the burdén: 
of proof on Chan. Wan Hong Tong. As regards the E 
genuineness of ‘thé. transactions’ in question there is 
nothing to support this line’ of. argument. Chan. Wan. 
Hong Tong was réfefréd to as: “the plaintiff” merely: 
because he started both cases... The Jadgé did net say in. 
so many words on what side the burden of proof lay, but 
he clearly indicated: his opinion that the evidence did 
not merely show that. it Was’ not” proved that. the 
transacticns were’ genuine, "Phe Judge: came to. the 
further conclusion that the. evidence was’ sufficient to. 
show that the transactions re not. genuine. The. 
Judge did not have the’. ad ntage of hearing | the 
evidence, but I entirely agree » with the conclusions 
which he drew. They were: not: conjectures founded 
on mere suspicion ; they” were téasoned conckusions 
arising from the evidence in the case. 

The burden of proof was). of course, initially on. the 
Chettyar Firm to show that thésé transactions were not 
' genuine. * It is true ‘that the sale deed had ot been 

- 46 
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properly registered. But when Chan Wan Fone Tong 
relied on section 534 of the Transfer of Property Act 
to cure that defect’ it was again for the Chettyar Firm to 
show that the registered ‘mortgage deed was not good 


consideration “ for . ‘sale. It was for the Chettyar 


eee was ee a colourable . 





of ae eA, Ak an Vellian Diaivar ani tees (2) as 
tg the meaning of the above ruling. In this case the 


substantive: evidence. for the. defendants showed ° that 
‘Maung ein Done. ‘was heavily. embarrassed at the time 
‘of the. mortgage: ‘sued upon, and that he was being 
pressed for répayment by the first respondent Chettyar, 





and it also: showed that part of the plaintiff's evidence 
relied upon (exhibit V) was a fabrication. It showed 


“that exhibit Ww could not have | ‘been the consideration 


for the mortgage deed: The ‘test of the evidence for 
the defence ‘consisted of. admissions ‘elicited from the 
plaintiff ; ‘at d his witnesses. ‘in cross-examination. It is 
academic to argue the question « of burden of proof at this 
stage when all the evidence is on record and ee 





gaps - in “the: eviden nce Ge ‘Chan Wan Hong Tong 

because: the burd | was. “not. upon him, and that it was 

for the: defence to how substantively that his case was. 
(1) (1927)asL-R. 5 Ran. 852, 855° (P.C ).. (2) (1931) ILL.R. 55 Mad, 748. 











- . others v. TS. 
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‘false. On this I would like to quote some observations 
-of their Lordships of the Privy Council in Murugesam 
Pillai v. Manickavasaka. Desika. Gnana Sambanahe 
-Pandara Sannadhi and othe 1S (1): i 


“A practice has grown: u 
possession, of important: docum nts 0 
‘trusting to the abstract’ de ctrine, 
- accordingly to. furnish:,t 
- decision. ‘With regart to 
they have no responsib. 
~regard to the parties 
-an inversion of*soun 
certain state of; facts: tc 
- evidence in their posses 
proposition. ‘The’ pre: 
It is Sintioks in he: cas 







cedure. of those i in- 
nation - ‘lying by, 



























‘who wens heads 
evidence.” : 


This was. follc 


i where the head 


“ Held, that, .as 
- nature of the debt-la 
- carried on as joint 
-on account of th R 1 ri 1 
- omission to produce their accounts called for = the’ ee a. 
_pr esumption which arises. against them whether, the  plaintifis ha ave. 
_any evidence or nob eos 


Then in Rameshwar Sing. 
Pathak and others: (3): 
following remarks : 





“In the change of attita on the ait of f the panne and » 
in its failure f° produce docu anents. presumably available and 





(1) (1917) i. LR. 40 Mad. 402; 408. (P.G.).. ©: -,(2): (1919) ILL.R. 2 Mad 629. 
“ie “ALR, fay): P, C. Bs 99. 


the ‘onus of ooh and age 2 
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1940, ‘probably devs ne. way or “another a examined, ae learned 















BACT: th High Court, consider~ 





FIRM, |. en iin 
oes e noti-production of 
MosrLy, J. ablé, and, like the- 

















ngider that their non-- 
sd; they wotild either- 
of the deferdant’s 
hin. the village of” 
d would lead to a 
ich would be moré- 
i this suit. Their- 
sard on this subject : - 
ié judgment of the 
“Ghanasambandha- 
eh: 2 Hieip ele’ 
















Olé Gage can only: 
and con so eveiily 
nclusioh: Then the onus: 

















S ‘ibunal, after hearing and | 
“we ‘determinate conclusion, 
the. atid ‘néed not be further 








(1927) A.C. 51, 520, 
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I have no doubt that the learned Judge of the trial 1940 
‘Court came to the proper conclusion ‘when he. found Caan Wan 


Hone Tone 
-that the transactions between” Chan Wan. Hong ‘Tong’ s ae 
: AKAC TV, 
-firm and Sein Done were ‘merely sham and collusive. ~ CHETTYAR 
“Firm. 








This appeal will be dismissed. with costs ee ap _— Eiry. 
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“APPELLATE CIVIL. 





stice ‘Mya-:Bis,. and Mr, Justice Mosely, 









“Monk not civilly dead— 
a of arene order— - 


ay civilly dead and the 
me pay the amount off 


ee Po Kwe v. Ma Pua 
226 ; Po Thein 
. LL.R. 7 Ran. 










outse for him is to. 
Procedure Code-- 
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of the Specific Relief Act for a declaration that the | 


plaintiff was not thé father of this child and for such 
. other relief as the nature of the case might admit. 

It was contended, inter alia, in the written statement 
for the defence that the suit was one for a declaration 
of want of status, and did not lie muder: section 42 of 


the Act. 
The learned Assistant Distiict judge found, ‘first of 


_ all, that the plaintiff, g#a monk, had died a ‘civil death, 


or. was. civiliter_moriuus; in the’ Sense that he had 
become divested not only of his: property: ‘but also of 


669 
1940 
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Ma tev 
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Mya Bu 
_ and 
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all his civil pants, and. that thersfore he had: no 0 right | 7 






of suit. he 
It would be an aida if a ihon $ 
summary order for maintenance €an be obtained ina 


: Hedinat whont- a 


criminal Court [Maung Tin v. Ma Hnin (1)] cannot | 


Have the remedy common fo other. litigants: to.re-agitate 
the question of his liability in a regular proceéding in a 

civil Court; but it has. been decided by this Court in : 
A.R:L..P. Fitwi. v. U Po Kyaing (2) that though a: 


Burman Buddhist, when he béeomes a ¢ah 


erroneous oy regard him as ‘civilly dead. “This judgment 


passed in Febradry 1939" appears not to have been 
brought to the notice of; the learned Assistant District 
Judge who passed. his judgment. in December of that 
year. it has also previously been held i in U Pyinnya 


v. Maung Law (3) that a Buddhist.m monk is competent 
to contract and ‘sue on contracts, ‘and “where questions 
of Teligious ‘institution or “‘usdg é aré hot concerned is. 





not. ‘civilly dead. The’ Judge “went - on to hold that in 
any Case a suit for a declaration: of this chatacter,; a . 


declaration we may say of non- -patetnity and of rosi- 


Benny in SoS eqENsrt to pay, THAINReHager,; does ich 













(1) (1933) IER. 11 Ran, 226. y (1959) R ‘Rawis31t. 
(3) (1927) LL.B. 7 Ran. O77. 
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lie under section 42 of the Act. That provision of law 


Ww: Anaava enacts that any person entitled to any legal character, 
Makym or to any right.as to any property, may institute a suit 


SHWE, 


MyaBu ~or right, and ‘the. Cour 


against any person denying his title to such character 
may: in its discretion make a 





Mostiy, y). declaration ‘that he is: SO. entitled, and the plaintiff need 


~noti in euch suit ask. for ope further relief : provided that. 





paternity or. rignspatenoity, and that that declaration 


S would not affect either the plaintiff's legal character or 
rly. in answer to that of 
ifiects the plaintiff’s 
oom in apne, 


















ee Khon Mabbook C a 
under Which the - Pics rat eae for nes 
atic vee “aoueie niet 


defendant: against the 
_ tiffs property,. that i is 
ts: estate. / 





Pin: this country that 
anthe « common form 









“comes cages 
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his wife for a declaration that she is and his legal wife : 
in both cases not merely a legal character but a right 
‘to property or earnings is involved.. 

The matter might well:have been. left ss but it 
‘is again contended in argument for the: respondent that 
-such a suit does not lie...Some of the rulings of other 
High Courts on ‘the subject have been discussed in 
Maung Dun v. Ma Sein (1), a judgment on a cognate 



















reason eee 







cl: ition in. a Civil Court under 
i speculative grounds. He will 
have so cause of action « on which a Court) in its discretion will 
ane him a decree anti there i is. $..SOME., infringement « or threatened 


finding of the Magistrate se 
ecie he is not the father. 







(1) (1925) LL.R. 3 Ran 150. a (1902). : 

(2) [1939] Ran. 741. eRe (6) (1877) 20 W.RCr. 53, : 
(3) (1923) LL.R.46°Mad. 721, 7 (7): (1895). LL.R.18 All. 29, 
(4) (1886) ILL.R. 14 Cal..276. 2: + -(8) 261. C. 52 522. ‘ 








; point which was snot cited Pd a somewhat similar case _ 


DM ee the: Sotilsary. 
penne Dome 18). and : 
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obligation to provide the maintenatice for the child which the: 
Magistrate has ordered. It is by that order. that the cloud has. 
been cast upon his legal. character; and it is for that reason: that. 
he must hase his cause: of: action npon, that order. He does not: 
seék to’ set it aside,’ Mt 








Other casés are , quiéted if “this. decision where such a 


_ type of suit has béeti allowed, haniely, Waryam Singh 
wv. Musammat Préemon (1),.and Musammat Bakhan v. 


vi Ala riveas (2), to whieh ay Be. ie Bai es 


should sue for aii. injunction to 


‘Court. Nor» of “eo 





‘the plaintiff has ae (a ones ye to any property but. 


nierely a contingent title; atid that the Court would not. 
in its discfetion gtant a dectedé iti stich cases which. 
would be infruetuous, such as suits brotight in the life. 


_ tinte of the adoptive parent. by an adopted son to 
declare the factum of. adoption 
title which. was. merely.a spes Successionis. We até fiot. 


‘or suits to declare a. 





concernéd here with such types of suit. 

It is not if our opiriion necéssaty that the plaintiff 
(rain the defendant. 
from drawing the maintenance awarded by the criminal 
urse could . the plaintiff sue for an. 
nthe criminal Court from paying: 








injunction to restr. 


' such ‘sums: “of maintenarice ‘to. the defendant, as was. | 


pointed out in Maung Dun vy. Ma Sein (4). The 
proper course in such cases is for the. plaintiff, if he is. 

successful in, his. civil: sui tO. approach the criminal. 
Court utider section 489 (2) of the Criminal Procedure 
Code, and: eee to the Maietate to cancel or vary~ 









er “By (1910) I L:R. 34 Bam. 676. 
» (4) (1925) LR. 3 Ran. 115. 
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be directed to proceed with thé case on the merits, 19% 


The appellant is entitled to the costs of this’ appeal, VU ARZEINA. 


advocate’s fee three gold mohurs. Ma Kyin. 
é : ; : ; SHWE, 
Mya-Bu 
and 
-/ MOSELY, JJ.. 
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- ORIGINAL CIVIL, 
Be, Before Mr. Justice Sharpe. 


D RIS ROYSTON 










; 1940. 
sAbl. 26, 2 
| DERI i ROYSTON 


; cate ‘practice rde Bhs custody of minor chuldvan- Nob to be limited in 





dy of her minor 
ollowing passage 







sclLL siatoen ne which never 


lar ‘Suit No. ‘81 of 1939, 
a) 19391 ‘Ran. 267. 
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exceeds twenty-one, which is the age of majority in 
England. I took the occasion when I was in England 
last year to ascertain whether I was. correct in what I 
said in that case. - I was_ not certain and that is why | 
I originally said that I thought Iwas tight i in what I said. 


It now appears that in. ‘England the order for the 


custody of a child is not expressly. stated to be’limited, 


although in practice the Divorce Division of the High | 


675: 
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Court of Justice in England only exercises control OVER. |: 


the infant children up. to the age» of 16, It is. not, : 


however, expressly mentioned in the. order and so.in. 


this case now beforé me and in other. cases in future the. 


order will not be expressly | limited in n point of time, : Ge : 
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CRIMINAL ERY SPN, 


etn Mr. Justice ‘Ba ‘U. 


ane _MAUNG THET. ‘O. MAUNG CHIT KYWE.* 


June 20, 






Givaitecat proigetina initiation odvelvaice of offence by magistrale upon 
te Ads own knowledge or: ‘non-official information-—Right of accused to 

- demand tr r of case—Proceeding already initiated— Detention of 
: 0 a ion to try the case—No right 
; aaes 191, ah 













: jurisdiction to bring. ‘Grerybody concerned i in nthe: commission df the "Otters to 7 
justice is iri’ no way. restricted; When a magistrate detains ‘ person under 
‘Sy 351 and tries hiiny 8, 191 of the Code i is not a: ‘bat to his jtirisdiction. 

Nga Chan ‘Tha. . ve King-Emperor, 11. B. R, 398 ; Nea Paing ve Diren- 
Empress, (1897-01) 1 U: BR. (Cr), 56, referred to... 
My the trial of: ‘a ‘person’ sent’ up ‘by. th 
: te; after. the ‘examination, of: some “pros 
: applicant who was present in. Court and'ma 
“magistrate had jurisdiction to try. the case. ” 


; FO cedure Code. and aie 
rpenconaenasontisna 

















‘on a ‘charge of theft the. 











cOraccused. ‘Held, that “the 
ised ° ‘his Powers under 









U Ni {Gbvernment Avo: ate) 






Ba LaF ‘J.—This is an applica fae for transfer of. 
‘Criminal Regular Trial No. 78 of 1939 from the Court of 
‘the Township. Magistrate, ‘Maday 1, to some other Court 
cin Mandalay. for trial. It arisés in this way. 
~.. On the report mi by one: Maung Chit Kywe of 
“the loss of his boat the’ police ‘a sted one Ma Ya and 
“Se t her’ Up. for. trial on a charge of theft under 























~“\-Criminal Misc, “Application No. 1 of 1940 arising out of Cr. Reg. 
No.’ 9 of the’ Court of the Township Magistrate, Madaya. 


on witnesses, detained the oe 
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ssection 379 of the Penal Code. The applicant and one 
Maung Bo were two of the witnesses for the prosecution 
“but they were not examined though they were present 
‘in Court. After the examination of some -other 
“prosecution witnesses, the applicant: and Maung * Bo 
-were detained and made ‘co-accused ; whereupon 
‘the applicant applied for adjournment of the case 


-on the ground .that. he wanted to move the District’ 


.Magistrate of Mandalay for transfer. The adjournment 


‘was granted and the applicant moved ‘the District: 
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-Magistrate for transfer but his application was dismissed. - 
He, therefore, comes 4p to this Court on the following s 


grounds : 
(i) That the Madistrate has no. jurisdiction to oe 
the case against the applicant and Maung Bo as he'took 


"cognizance of the offence against them under section 190° 


F (c) of the Code of Criminal Procedure ; 
. (i) That the Magistrate - and the informant 


‘Chit Kywe are friends and that Chit. Kywe has been 
-seen going to the Magistrate's chamber during the 


hearing of the case.’ 


So far as the second ground is conberned there — ; 


' -in my opinion, not only no ‘substance » in: it but: ‘it 


“appears to be a false allegation, When the: ‘appli¢ant _ 
applied to the District Magistrate for transfer, he did- 


so not on this ground but on the ground of want of 
_jurisdiction on the . part of the Magistrate. The 
applicant can therefore succeed only if he can show 


that the Magistrate ‘took cognizance of the offence. 


-against him and Maung Bo- under section 190 (c) of 
the Code of Criminal Procedure. - If. the Magistrate 
‘took cognizance of the offence ider section 190 (c), 
he would, of course, have no jurisdiction ‘to try the 
-ease in view of what-section 191, Code of Criminal 
Procedure, says. The Magistrate i in his order by which 
“he made the applicant and Maung Bo co- “accused said 
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that he did iti in exercise of ‘the power Son tered by 
section 351 of the Code. of Criminal Procedure. The 
whole question - that, therefore, atises. is whether in: 
circumstances. such as these section 190 (c) or 


section 351 of the Code applies. - This question was: 


considered by a Full: Bench of the late Chief Court of 


__ Lower Burma i in Nga Chan Tha v. King-Emperor (1) 
and Sir Sydney Robinson pus wered it, after quoting’ 
2 section 190, as. follows : re 





es ti is to be aoted that the’ section ‘provides: that cognizance 
y:be, taken. of ¢ any offence and that no- ‘reference i is made to the- 


offender. -Indeed, the: identity ‘of. the ‘offender is in no way. 


involved, fora complaint thay ‘be presented with a view to action . 
being taken against. someé-.person or ‘persons unknown. When, 
therefore; proceedings are initiated on a. complaint, or on a police- 
report, the’ Magistrate can legally take cognizance of the offence 


_ and the requirements of section 190 of the Code are complete.. 





In the present case, the trial was commenced and action was 
_taken against Chan Tha. ‘The addition ofa new .accused does not,.. 
im my opinion, necessitate: fresh’ proceedings " ‘in initiation. The- 





€vidence, it is frie, must be recorded dei novo, but that is merely: 


-in-order that the witnesses, whose evidence, has already been: 


recorded,’ may be used. against the new z ccused: The Magistrate 





i 


| riiéntioned or not, who the évide 











is right and proper that: 
‘SONS; ‘whether originally: 
shiows were ‘guilty of that 
; offence. It lias’ been held: that: i ch é ses, the Magistrate- 
should be’ ‘tegarded as taking cognizance undét the same clause of” 
section 190 as-he did against the original accuséd ; and if it were 
necessary to’ apply section 190 at all, I would hold that that is the- 


ng ° taken: cognizance. of of t the | off 
should bring to jiistice “all tho 








. correct view. to take for the: reasons that: T have: given above. But,. 





‘in my opinion, section ' 351 applies to : tach eases, and is intended 
to apply to them. ‘The offence ‘bei -oné and the same, and the: 
Meant ss Hatitg cognizance. of mo) nice, aineting under séction 










there i is appstently no need, thesetove, to refer back ¢ to section 190. 
at all. However this may ‘be, if there i is such necessity, there is. 








(1) 11 LBR: 308; 405, 406. 
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_ ample authority to support the view that in this case the Magistrate 
was acting under section 190 (b). I am unable to agree that there 
is no indication in the language of section 351 to support the view 
that section 190 applies to the initiationtof proceedings and that 
section 351 applies to proceedings that have already been initiated. 
The section distinctly refers to cases in which.a trial has already 
been begun, and the section, as now drafted, refers to enquiries 
and also trials. With the exception of one case, ner is no 
reported case that I can find that takes a different view.’ 


T he same view was held by Herbert T fivkcall White J.C. 
(as he then was) in Nga Paing v. Queen-Empress (1). 
I respectfully agree with these views. 

Looking at the positions which*sections 190 and 351 
respectively occupy in the Code, the intention of the 
Legislature becomes quite apparent. Section 190 
appears in a Chapter dealing with conditions requisite 
for initiation of proceedings, whereas section 351 
appears in a Chapter dealing with matters arising out of 
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proceedings already initiated. After a.Magistrate has . 


taken cognizance of an offence in one of the three 


methods mentioned in section 190, he gets the seizin of - 


the whole case and his jurisdiction to bring everybody 
concerned in the commission of the offence to justice 
is in no way restricted, Section 351, therefore, provides 
that— 


“(1) Any person attending a Criminai Court, although not 
under arrest or upon a summons, may be detained by such Court 
for the purpose of inquiry into or trial of any offence of which 
such Court can take cognizance and which, from the evidence, 
may appear to have been committed, and may be proceeded 
against as though he had been arrested or summoned. 

(2) When the detention takes place in the course of an 
inquiry under Chapter XVIII or after a trial has been begun, the 


proceedings in respect of such person shall be commenced afresh,” 


and the witnesses re-heard.”’ 


47 





(1) (1897-1901) 1 U.B.R, (Cr) 56. 
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4940 When a Magistrate detains a person under section 
Mauve Twet 351 and tries him, section 191 is not a bar to his 
Maune Cm jurisdiction. That is exactly what the Magistrate did 
is aig _in this case, and the application must for these reasons - 

BxU,J. be dismissed. It is accordingly dismissed. 
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CRIMINAL REVISION. 


Before Mr. Justice Mosely. 


THE KING v. U DATTHANA#* 


Sedition—Violent, inflammatory and contemptuous expressions towards Head of 
Government and his governiment—Overt attempt at rebellion by speech— 
Deterrent and severe sentence necessary--- Direct incitement to revolt, a grave 
offence—Aggravation of offence in war tinte, 


Where the accused in making a seditious speech has used violent, inflam- 
matory and contemptuous expressions towards the Head of the Government and 
towards the Government established by law in Burma and has-made an overt 
attempt by his speech to persuade the people to rise in active and open rebellion 
against Government, a severe and deterrent sentence shiculd be imposed. 

Direct incitement to revolt against Government is an offence of enormity at 
any time, but even more so in time of war. 


Lay Maung v. The King, [1939] Ran. 239, distinguished and explained. 
Chan Htoon Aung for the Crown. 


Accused in person. 


MOSELY, J.—The respondent U Datthana, a Buddhist 
monk aged 44, was sentenced by the 2nd Additional 
Magistrate, Myingyan (a Special Power Magistrate), to 
two concurrent terms of six months’ rigorous imprison- 
ment on two charges under section 124A of the Penal 
Code, for making speeches on two successive days, the 
19th and 20th February 1940, at Natogyi and Taungtha, 
in which he aitempted to bring.into hatred or contempt 
or excite . disaffection towards the Government 
established by law in Burma. 

Application has now been made by Government for 
enhancement of these sentences un the ground that, 
considering the grave character of the offence commit- 
ted, they are entirely inadequate. 

I have heard the learned Government Advocate for 
the Crown and also the respondent. The respondent 





* Criminal Revision No. 374B of 1940 from the order of the Second 


Additional Special Power Magistrate of Myingyan in Cr, Regnier Trial No. oe 


of 1940. SAH ass Be 
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only contends that the sentences were a sufficient 
punishment. 

The first speech at Natogyi was delivered to an 
audience of about 200 people. Some members of 
the Thakin party spoke after the respondent. The 
respondent began by saying that it had not been arranged 
that he should speak. He said that he had been 


‘delivering speeches. on politics at various places since 


January 20th. He would not speak on religious topics. 
[His Lordship gave extracts from the speech. ] 


There is no doubt, as the learned Magistrate found, 


‘that the whole speech was correctly taken down by the 


short-hand reporter, as is testified by him and by the 
persons to whom it was read and who certified its 
correctness. 

This speech was fot start to finish a violent and 
dangerous incitement to the Burmese people to rise in 
rebellion against the Government established. It was 
also calculated to bring the Government into hatred 
and contempt. An educated man who distorts and 
misrepresents the facts and who tries to incite an 
audience, many of whom are drawn from an ignorant, 
excitableand easily gullible class, is far more guilty in my 
opinion than his miserable dupes on whom _ heavy 
sentences of imprisonment are inflicted if they are led 
by such inflammatory speeches playing on their passions 
and prejudices to rise in actual revolt. 

In the second speech the respondent again prefaced 
his remarks by declining to speak on religious matters. 


[His Lordship gave extracts from this speech. ] 


This speech also was duly proved by the short- band 
writer and the witnesses who attested it. 
As the Magistrate remarked, no speeches could 


conceivably be; more seditious than these. It is 


¢ 
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incorrect, I think, to say, as the*Magistrate said; that: 
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the key-note: of the second speech:was “TI want to stay THE’ kane 
inside: the jail with the: convicts:and -rise-in rebellion. UDATTHaNA.- 
The :reference to. the speaker's: experiences in jail'was yossry. 1, 


merely an attemptto excite the sympathy of his audience. 


The~key-note of the speech’ was the ‘oppression of the: 


people by the Government, the contemptible character 
of that: Government, and the need for the-people to’rise 
in rebellion against it: 


Although the Magistrate considered ‘these speeches © 
to be of an extreme character and dangerously seditious, 
he. yet imposed the entirely inadéquate sentence _ 
ofca:total of six months’ rigorous imprisonment. The 
Magistrate failed to consider not merely the nature of the. 
speeches themselves but the highly critical times which . 
existed when the speeches: were delivered. Direct 


incitement to: revolt ‘against Government is an offence 
of enormityvat any time, but even more so when a 
nation is engaged.in: war against its external enemies. 
As a reason for such extraordinarily light sentences 
the Magistrate quoted Lay Maung v: The-King (1). A 
sentence of four months’-rigorous imprisonment only was 
imposed under section 124A on:appeal te‘this Court. 


That:was ‘a ‘totally different case and the Magistrate has” 


entirely misconstrued what was:laid down there if he 
thought that it had..any application whatever to a case 
such as the presentone: Lay Maung’s case-was one of a 
speech delivered for the purpose of getting the oil-field 
labourers to unite in making a demand for their real: or 
fancied rights and privileges from their employers, and 
also to have laws promulgated for amelioration oftheir. 
conditions of work. That was the main object of that 
speech, but there was also the object of making: the 


' speaker’s listeners feel discontented with their 'lot;.a 
discontent which the speaker attributed to the <unfair: 


(1) [1939] Ran, 239: 
48 cs 
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operations of the prevailing laws and to the alien: 
character of the Government, which was favourable to 
capitalists. and prejudicial to labourers. The speaker’s 
comments in Lay Maung’s case expressed in part’ 


merely disapprobation of the measures or administrative 


action of Government with a view to obtain their’ 
alteration by lawful-means. At the same timé the 


_ speaker transgressed -by adding to these comments. 


‘what amounted to an attempt, though in that case not: 


a. dangerous one, to excite hatred,’ contempt or - 


disaffection towards Government. - 
‘It. would appear that-.in that case violent, 


inflammatory and contemptuous expressions were not 
‘used against the Head of the Government and. his” 


principal ministers of Government such as were used: 
in-the present case. Much less in that case was there 
any overt attempt whatever to persuade the people to. 
rise in active and-open rebellion against Government. ~ 
Circumstances alter cases, and it may be that at the 
present juncture one might well feel inclined to impose 
a. severer sentence in a case similar to that of. 
Lay Maung for the infinitely milder type of offence 


: committed by him there. But for the offences com-" 
‘mitted in the present case there can be no doubt that 


severe and deterrent sentences are necessary. 

In revision it will be. ordered that the sentence on 
the first charge under section 124A be enhanced to one 
of two years and six months’ rigorousimprisonment. In 
view of this.I do not think it necessary to pass a very 
severe sentence on the second charge, though the. 


speech was equally virulent and violent. The sentence 


on-the second charge will be enhanced to one of nine 
months’ ‘rigorous imprisonment,. the sentences to run 
consecutively—a total of three years and three months’ 
rigorous imprisonment in all, the prisoner to be recom- - 
mended to be placed in the B classin which he is now. 
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APPELLATE CIVIL. 
Before Mr. Justice Mya Bu, and Mr. Justice Mosely. ; 


YIN WIN LIN -AND OTHERS 
v. 
MA KYIN SEIN AND OTHERS.* 


Chinese Buddhist —Law of inheritance—Burmese Buddhist Law—Applicability 
of Chinese Customary Law—Evidence and burden of proof—Burma Laws 
Act, s. 13 (1). 3 

Prima facie inheritance to the estate of a Chinese Buddhist domiciled in 
Burma is. governed by the Buddhist Law of Burma in view of s. 13 (1) of the 
Burma Laws Act. 

It is however open toa person to establish by clear evidence that the law 
applicable in such.a case is the Chinese Customary Law and which is prevalent 
in Burma. The burden of proving such special custom or usage opposed to 
the ordinary rules of the Burmese Buddhist Law of inheritance i is on the person 
asserting that variation. 


Tan Ma Shwe Zin v. Koo Soo Chong, [1939] Ran. 548 (P.C.), followed. 


-Fone Lan v. Ma Gyee, 2 L.B.R : 95 and other cases as to the law applicable j 


to shania Buddhists in Burma mentioned. Ref - 282g wR. 


Hay (with him Chan Htoon) for the appellants. 
Ba Han for the respondents. 


Mya Bu and MosgE.y, JJ.—The suit out of which 
this appeal has arisen relates toa piece of immov- 
able property which formed part of the estate of 
Yin Kyaung Yo, a Chinese Buddhist who died at 
Myingyan in August 1927. Yin Kyaung Yo had been 
married to Ma Kyin Sein, a Sino-Burmese lady, and 
lived with her at Myingyan, while he had a Chinese 
wife in China. On his death Yin Kyaung Yo left him 
surviving Ma Kyin Sein as his widow but no issue 


whatever. He also had a brother Yin Kyaung Sint, 


who lived in Burma. The. first plaintiff-appellant is 
the only surviving child of Yin Kyaung Sint by his first 
wife, while the second and third plaintiff-appellants 








* Civil First Appeal No. 67 of 1939 from the judgment of the a Court 
Of Myingyan in Civil Regular No, 3 of 1936, 
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are the sons of Yin Kyaung Sint: by his second wife. 
After the death of Yin Kyaung Yo in 1927 the property 
in suit fell into the hands of Ma Kyin Sein who subse- 
quently sold it to the second.and third defendants- 


_ respondents by a registered deed of sale in July 1935. 


The suit of the plaintiff-appellants is for a decree for 
possession of that property, or, in the alternative, for 
pre-emption. of the sale. 

When it was first instituted it was = the first 
plaintiff-appellant alone, alleging that he had been 
adopted by Yin Kyaung Yo as a son and that under 


_ the Chinese Customary Law, by which the question of 
- succession to the estate. of Yin. Kyaung Yo was governed, 


he was the sole heir to the exclusion of even the widow | 
Ma Kyin Sein. The suit was filed on the 9th May 
1936. On the Ist.March 1937 judgment was delivered 
in Civil First Appeal No. 93 -of 1936 of this Court 
where it was held to the effect that on the death of a 
Chinese Buddhist domiciled in Burma and dying 
intestate a sole surviving son was entitled to succeed to 
the exclusion of the widow ; that where the deceased 
left no son but. an adopted son, the adopted son would 
have the same right as a natural son ; and further that 
a.son of the deceased’s next younger brother must be 
adopted and that if-such a nephew had not already 
been adopted by. the deceased, he should be deemed - 
to have been.so adopted and was thus entitled to all 
the rights of an adopted son and consequently of a 
natural son. After the passing of that judgment the 
first ‘plaintiff-appellant had the plaint amended by 
bringing on the record his.two younger half brothers, 
Yin Win Chi.and Yin Win Yin, as plaintiffs, stating 
that in the’event of the Court holding that the alleged 
adoption of Yin. Win Lin by.Yin Kyaung Yo was not 


established, the second, and,.third plaintiffs, or any 


one of them, might be declared.to be the heir of 
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Yin Kyaung Yo, and was thus entitled to the estate of _ _ 
Yin Kyaung Yo to the exclusion of the widow. Yin Win Lin 
By their written statements the defendants denied Mg ev 
the alleged adoption of Yin Win Lin, and also denied 
that the Chinese Customary Law governed the question iva Bo 
of succession to the estate of Yin Kyaung Yo, or. that Mosety, JJ. 
under that law an adopted son is entitled to inherit the 
estate or that nephews, such asthe plaintiffs, were to be 
deemed to have been adopted sons, or were entitled 
qua adoptee or potential adoptee or qua nephews to. 
inherit the estate. The defendants further averred that 
Yin Kyaung Sint and the first plaintiff Yin Win Lin, 
having taken part in the settlement under which 
Ma Kyin Sein received the property in suit, the first 
plaintiff was estopped from denying Ma Kyin Sein’s 
title to it. 
Upon the pleadings the following issues were inter 
alia framed : ; 


‘4, Was the succession to the estate of the late Yin Kyaung Yo * 
governed by Chinese Customary ‘Law or by Burmese Buddhist 
Law ? ; 

5. Was the 1st plaintiff adopted by the late Yin Kyaung Yo 
with a view to inherit his estate ? If so, is he the sole heir to the 
estate of the late Yin Kyaung Yo ? ‘Or inthe alternative are the 
plaintiffs the heirs to the estate of Yin Byaans 3 Yo to the exclusion 
of the ist defendant ? . 

6. Was such settlement acted upon oat sl coaieecerts in by the 
plaintiff ? If so, are the plaintiffs estopped from questioning the 
sale of the suit properties by 1st defendant to 2nd and 3rd 
defendants ? 


Certain witnesses were called to prove issues Nos. 4 
and 5, the first two set out above, but when the Court 
delivered judgment no substantial reference was made 
to the evidence of witnesses on the fourth issue and 
..the learned ‘District Judge, following the principles - 
enunciated in the judgment of this Court in Civil First 
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Appeal No. 93 of 1936, held that. Chinese: Customary 
Law was applicable. On the issue as to adoption the 


finding of the learned District Judge was that the 


adoption was not proved. He further observed : 


“ T do not think that all three plaintiffs, as nephews, can be 
heirs te the estate of the deceased Yin Kyaung Yoe. According 
to the passage from Von Mollendorf, which has already been 
quoted, -to the effect that if the younger brother has only one son 
he has to marry asecond legal wife and give the first-born son 
of that marriage to his elder brother in adoption, the 2nd plaintiff 
Yin Win Chi, the. eldest son of Yin Kyaung Sint’s 2nd marriage, 
is the person entitled to be adopted and succeed to the deceased 


Yin Kyaung Yoe’s estate. But there is no estate of Yin Kyaung Yoe 


in existence as it has been divided up by a family arrangement in 
which Yin Kyaung Sint, the father of the 2nd and 3rd_ plaintiffs, 
participated and can be said to have acted and claimed a share in 
their interests.” 


‘and held that not only Yin Win Lin but the two minors 
‘Yin Win Chi and Yin Win Yin are entitled to no relief 


whatsoever. The District Court delivered this judgment 
on the 28th February, 1939, and the plaintiffs filed 
this appeal on the 26th May, 1939. 

The judgment of this Court in Civil First Appeal 
No. 93 of 1936 was appealed against to the Judicial 
Committee of the Privy Council, Tan Ma Shwe Zin and 
others v. Koo Soo Chong and others (i) and their 


-Lordships of the Privy Council, in the judgment © 


delivered by Sir George Rankin on the 22nd June 1939, 
reversed the appellate decree of this Court. In the: 
course of the judgment it was observed : 


‘In the present case it is notin dispute that the propositus 
Khoo Boon Tin and his wife Tan Ma Thin were Chinese Buddhists 
and that unless the plaintiff can show that the law applicable in 
Burma to them in questions of succession is Chinese customary 





(1) [1939] Ran. 548,568 (P.C.). 
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law his suit cannot succeed. Their Lordships are of opinion that 
the Burmese Buddhist Law is the law applicable to them, and it 
is not contended that according to that law the plaintiff has any 
claim to be the heir of either: 

Their Lordships are further of opinion ‘that on the evidence 
adduced in the present case it is not proved that according to 
Chinese customary law the plaintiff as nephew would be. entitled 


although not in fact adopted tc succeed as heir of Khoo Boon 


Tin in preference to the widow. No reliable expert witness was 
called to speak to this question, and though the book relied on by 
the Division Bench may have been admissible under section 60 of 
the Indian Evidence Act theconclusion drawn from its contents 
is drawn precariously and from material both obscure and 
inadequate. The order of succession. which is essential to the 
plaintiff’s case is not established by the evidence either as matter 
of foreign law or as.a custom and his-suit must fail.” * 


. in these circumstances when this case called on 
for hearing it is urged on behalf of the appellants that 
-before this Court considers the evidence as to the 
alleged adoption and the case with reference to the 
-other issues they may be permitted to adduce further 
evidence specifically on the question as to. whether the 
Chinese customary law is applicable to the case or not 
and, if so, what. that law‘is with reference to the rights 
of nephews or adopted sons or persons entitled to be 
adopted as against the widow of the deceased. 
Whether this prayer should -be allowed or not 
depends on whether the judgment of their Lordships 
of the Privy Council regarded it asa concluded matter 
-of law that to the estates of Chinese Buddhists domiciled 
in Burma the Burmese Buddhist Law, and not the 
Chinese customary law, is applicable, or whether the 
judgment of their Lordships still leaves room for 
evidence to be adduced upon this -point as a question 
-of fact. In view of the wording of.section 13 (1) itself 
of the Burma Laws Act (XIII of 1898) we are of the 
opinion that all that their - ‘Lordships intended fo lay 
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down—and actually did lay down—was that prima facie 


Yin Win Lin inheritance to ‘the estate of:a Chinaman who was 
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domiciled in‘Burma and was a Buddhist was governed 


_by the Buddhist Law of Burma, and that the burden 


of proving any special. custom or usage opposed to the 
ordinary rules of the Burmese Buddhist Law of 
inheritance was.on the person asserting that variation. 
Their Lordships found that in that case there was 
insufficient evidence to prove.any Customary Chinese 
Law opposed to the ordinary rules of the Burmese 


- Buddhist Law of inheritance. In our opinion. the 


head-note to the Rangoon.Law Reports.of that ruling © 


--of their ,Lordships-at page 548 of [1939]. Rangoon 


correctly represents the trend of that decision. 

The learned advocate for the respondents in 
opposing this-prayer submitted that the question as to | 
whether:the Chinese customary law was applicable ‘or — 
not was expressly putin issue,-and that the plaintiffs 
therefore had adequate opportunity of adducing such 
evidence that they might deem desirable, and donot 
deserve any further opportunity to‘be given for this 


_ purpose. ‘It is true that an issue was expressly framed, 


as is seen in issue ’No. 4 and in the second part of issue - 
No. 5, but‘these issues had to be formally ‘framed 
because there were allegations in the plaint and denials 
of those allegations in ‘the written statement. 

It is, in our opinion, a correct statement of the law 
to say that-no‘number of previous decisions as to the 
existence of some personal law or custom of persons 
domiciled in this country are binding on the Courts in 
this country in the sense that they are res judicata ; all 


that canbe said is that a long line of decisions is always 


taken judicial notice of'by‘the Court, and to that extent 


‘the law is to be regarded as settled law ; but if any 


party: so:chooses, ‘the question can always’be reagitated 
and-an issue-must:formally be framed. 
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It had been held consistently in the Courts of this 
country since the case of Fone Lan v. Ma Gyee and 
others (1), a decision dating from 1903, with one or, two 
‘exceptions, until the decision of their Lordships of the 
Privy Council in Tan Ma Shwe Zin and others v. 
Koo Soo Chong and others (2) that Chinese customary 
law was the law applicable to such cases of inheritance 
or succession in Burma amongst members of. the 
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Chinese community domiciled in Burma. Those cases «. . 
- are as follows :—Fone Lan v. Ma Gyee and others (1);.~ 


Ma Pwav. Yu Lwai and one (3); Kyin Wet v. Ma Gyok 
and others (4) ; Ma Shwe Thit.v. Maung Kyin and ‘one 


- 45); Maung Po Maung and one-v: Ma Pyit Ma (a) 
Ma Thein Tin (6) ; Ma Sein v. Ma Pan-Nyun and ‘two 


(7); Chan Pyu v. Saw Sin and others (8); Tan Ma 


Shwe Zin.v. Tan Ma Ngwe Zin. and others (9) ; Ma Sein . 


-Byu and another v. Khoo Soon Thye and others (10) ; 
Ah Pein.v. M. C. Deva and another (11) and Oon Chan 
Thwin and another.v. Khoo Zun Nee and another (12). 
In all:these cases Chinese customary law was applied. 
The sole exceptions are Afana. Charan Chowdry 
v. Shwe Nu~ (13), where it :was said -that Chinese 
-Buddhist :Law, if any, would apply and not Chinese 
customary law ; Thein Shin and one v. Ah Shein (a) 
Hoke Shein (14), where:it was’ said that justice, equity 
and good conscience should be the rule of decision ; 
and the Full Bench case of Phan Tiyok and another v. 
Lim Kyin Kauk and others (15), where the Indian 
Succession Act was said to be the law applicable. 


(1) (1902) .2 L.B.R. 95, (8) (1928) LL.R:6 Ran, 623. 
(2) [1939] Ran. 548 (P.C.). - (9) (1932) I.L.R. 10 Ran. 97. 
(3) (1916) 8 L.B.R. 404. (10) (1933) 1.L.R. 11 Ran. 310. 
(4) (1918) 9 L.B.R.178. - . (t1) A.I.R. (1937) Ran. 543, . 
(5) 11 B.L.T.224, - (12) A.ILR, (1938) Ran. 254. 

(6) (1923) LL.R. 1 Ran. 161. (13) (1907) 4 L B.R 124, 

{7) (1924) LL.R. 2 Ran. 94. “(14) 7 B.L.T. 246 ; 8 L.B.R. 222. 


- (15) (1930) LLL.R. 8 Ran, 57, 
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Considering the state of the ‘law prevailing, or 


YIN wis Liv thought to be prevailing by the parties, at the time the 


Ma ‘eee 
» SEIN. 


Mya Bu 
‘and 
fa re 1: 


parties adduced evidence in this case, it is not surprising 
that the evidence on both sides was scanty. There 
was evidence given by a considerable number of 
witnesses on behalf of the plaintiffs to say that Chinese 
customary law applied. The knowledge of some of 
those witnesses of the Chinese customary law: was not 


very extensive and the number of instances which they — 

could give where Chinese customary law had in fact - 

“been applied was not very large. On the other hand 
‘the defence took the matter even more. lightly. There 
“was hardly any cross-examination and the evidence in 
rebuttal was negligible. 


Both parties then took the issues 4 and 5 (except of on 
the question.as to'the alleged adoption) lightly and it 
would not be fair to either side, or.a satisfactory way of 


determining this suit, if it had to be determined on 
that evidence-and if the parties were not allowed ‘a - 
further opportunity of adducing evidence, now that the 
legal position has been so changed by the decision of 


their Lordships of the Privy Council, which was only 
announced after the appeal in the present suit was filed. 

For these reasons we consider that this is a fit case 
in which we should require further evidence on these 
two matters in issue, namely (1) whether the Chinese 
customary law isthe law applicable to this case, and 
(2) if so, what that Chinese customary lawis. “The case 
is therefore sent back to the trial Court in order that 
ihe Court may give the parties further opportunity of 


adducing such evidence that they desire on these 


matters in issue. -The Judge of the Disirict Court will 
resubmit this evidence with his finding by the 
2nd November of this year. Costs of the present 


hearing to be costs in aes cause. 
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LETTERS PATENT APPEAL. 


Before Sir Ernest H. Goodman Roberts, Kt, Chief Justice, 
and Mr. Justice Blagden. 


SEIN DASS v. LAKHAJEE AnD. ANOTHER.” 1940 
Parti : ; eee z 2 ; May 2. 
arties to an appeal—Suit agoinst principal and agent. in the alternative— 
Unsuccessful defendant's appeal—Necessity of joining successful defendant 
as respondent—A ppeal time-barred against successful defendant—Va'uable. 
substantive right—Letters Patent Appeal—Point on which cerlificate 
granted—Appellate Court's jurisdiction—All circumstances and disputes 
between relevant parties. open for consideratiou—Question of costs tage 
Procedure Code, O. 41, r, 33. 
If a person. who has cortracted with some one’ upon the fending that the- 
_ datter isan agent is in doubt whether to proceed against the principal or against 
the self-styled agent, it is but reasonable that he should make each of them ~ 
defendants in the alternative in -his suit. When he obtains judgment against 
one and the other is dismissed from the suit, the unsuccessful defendant cannot 
by omitting to join the successful defendant as a respondent in the appeal and 
then showing that the latter was really liable SERHNe the plaintiff of his Sgn 
_ to establish his claim. : 

Ma Than May v. Mohamed Eusoof, 1.L.R. 9 Ran. 624; S. Pearson & Son, 
Lid. v. Lord Mayor of Dublin, (1907) A.C. 351; U Po Sein v. Bodi, LL.R. 13 ° 
Ran. 189, referred to. : 

If the appeal is barred as against the parent, defendant he cannot be 
joined as a respondent and the appeal cannot proceed. The: successfu! 
defendant has acquired a substantive right of a valuable kind of which he 
cannot lightly be deprived. . 

V.P.R.V. Chetty v. Seethai Achi, 1.L.R. 6 sey, 29 (P.C.), referred to. 

In view of the wide provisions of O. 41, r. 33 of the Civil Procedure Code 
the appellate Court is net confined to a cousiderition of the point upon the 
basis of which a certificate for a further appeal has been granted, but has 
jurisdiction to pass a decree which should have been passed by the subordinate 
Court in all the circumstances which gave rise to the litigation originally and 
to all the disputes between all the relevant parties in the matter, © 

Devi Charan Lal v. Hussain, 20 Cal. W.N. 1303, referred to. 

Per BLAGDER, J.--A “case” certified tobe fit for further appeal includes an 
order for costs made or refused in that case. Neither the precise form of the 
certificate nor any failure by the appellant to file a document which he should 
have filed under O. 41, r- 1 of the Civil Procedure Code could deprive the 

_ appellate Court of its statutory power under O. 41,1, 33 to pass or make such 
further or other decree as the case may require. 


* Letters Patent Appeal No. §13 of 1939 arising out of Special Civil 2nd 
Appeal No. 18 of 1939 of this Court from the judgment of the District Couri 
Myitkyina in Civil Appeal No..15 of 1938. 
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Doctor for the appellant. Piet 
Hay for the first respondent. 


+ K. C, Sanyal for the second respondent. _ 


RoBerts, C.J.—This is a Letters Patent Appeal 
arising out of a suit on a promissory note for Rs. 1,120 
with interest at 2 per cent per month, brought by the 


_.plaintiff-appellant against the two respondents as 
“defendants. His plaint averred that the defendant, 
~ Lakhajee, executed a promissory note on the 1st October 
1932: “as agent *and for Ranglal”, who was the 
- ‘proprietor of the Irrawaddy Rice Mill whilst Lakhajee 
“was his manager, Alternatively, he claimed relief 


against Lakhajee. This relief would, of course, be 
in the nature of damages for breach of warranty of 
authority to act as Ranglal’s agent if it were proved that 
‘Lakhajee-was not acting as such ; and the sum due as 


‘damages would be the amount due under the note. 


In the Subdivisional Court of Mogaung it was held 


that Ranglal was liable and though Lakhajee was not 


expressly dismissed from the suit he was dismissed by 
implication. The plaintiff therefore obtained a decree 
against Ranglal alone. The date of the judgment was 
the 30th April 1938. 

Ranglal appealed to the District Court on the 
-2nd June and Sein Dass was served with notice of. the 
appeal on the 25th June, The period of limitation 
running in Lakhajee’s favour expired on the 29th June. 

In his .grounds of appeal to the Disirict Court 
Ranglal set out the: contention that the lower Court had 
‘‘ erroneously come to the conclusion that the appellant 
is responsible for a debt contracted by one Lakhajee”’ 
and had “erroneously decided that the appellant — 
ratified the acts of Lakhajee.”’ It is clear therefore that 
his sole ground of appeal was that not he but Lakhajee 
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was liable to the plaintiff. He did not join Lakhajee 


as a respondent as he ought to have done if-he had- 


desired to prove Lakhajee responsible for the debt. 

In S. Pearson & Son, Limited v. Lord Mayor, etc., of 
Dublin (1) Lord Halsbury remarked that if a case.cited 
to him as authority. were supposed :to. decide. that :the 
principal and agent could be so divided. in-respon- 
sibility.that like the school boys’. game of ‘‘ I didnot take, 
it: I have not got it” the united. principal; and agent 
might commit fraud with impunity -it would. be quite 
new to our jurisprudence. It must frequently.-happen 


that a person who has.contracted. with some one-upon . 
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the footing that the latter isan agent is in.doubt whether 


to. proceed against the principal, or against the self- 
styled agent, and that it is reasonable to make each of 


them defendants in the alternative. When he: obtains. 


_ judgment against one and the other is dismissed from 
the suit, the unsuccessful defendant cannot, by omitting 
to join the successful defendant as a respondent;-in the 
appeal and: then showing that the latter. was really liable 
deprive the plaintiff of his right to establish. his’ claim. 
Ranglal did not appeal against the dismissal of Lakhajee 
from the suit. 

' When the right of appeal against the dismissal 
of Lakhajee from the suit was time-barred, Lakhajee 
was no longer an interested party.. I respect- 
fully agree with the finding of the learned’ Judge 
‘in second appeal. on this point and I need hardly 
add to his exhaustive researches into. the authorities, 
It is enough to say that. Lakhajee. was entitled to 
hold the decree in his favour ; it was, in the words 
employed by Sir John Wallis in V.P.RiV Chockalingam 
Chetty v. Seethai Acha and others (2), ‘‘a substantive 
right of a very valuable kind of which. he should not 
lightly be deprived.” Ss 
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What thén was the position. of ‘Ranglal ? Assume 
he succeeded. by. showing that Lakhajee was really” 


‘liable (and he ‘did not. attempt to succeed by 


any other means) there would: be in existence two 
inconsistent decrees, one of the District Court and 
another of the Subdivisional ‘Court, with respect to the 
subject- matter ‘of the suit. Applying the principle in 
Ma Than. May v. Mohamed Eusoof (1), Ranglal’s 
appeal ought not to have been allowed to proceed in 


the absence: of Lakhajee as a necéssary party. 


In the ‘events that have happened the lower 
appellate: Court set aside the decree against Ranglal 


-and -passed'a decree against Lakhajee alone. The 


learned Judge in second appeal -has, in my respectful 
opinion, rightly Concluded that. no decree should 


have been passed against Lakhajee as hé was improperly | | 


joined as a respondent; but he has also agreed - 
with the lower appellate Court that Ranglal was © 
not lidble on the promissory note and has dismissed . 
the cross-objection of Sein Dass against Ranglal’s 
appeal: in respect of the costs in the District Court. 
The result of all this is that each of the respondents 
has escaped liability on the promissory note on which 
admittedly one of them: was liable, and each of them. 
is awarded costs against the person who plainly 
ought to be paid. 

The learned Judge incorporated into one judgment 
his decision on Lakhajee’s appeal, Special Civil Second 
Appeal No. 18 of 1939, and Ranglal’s appeal against 
the order depriving him of- his costs, Civil Second 
Appeal No. 19 of 1939, and the cross-objection filed 
in the latter. He en certified: that the case was a 
fit one for a further appeal under clause 13 of the 
Letters Patent because it raised the question whether 


. (t)- (1931) LL.R. 9 Ran, 624. 
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Lakhajee could have been properly joined: by the 
District Court as a respondent. It is now contended 
that our jurisdiction is limited to a consideration of 
this point alone but in view of the wide provisions of 
Order XLI, rule 33, 1]-am of opinion that we are not 
so fettered, but may make such further or other 
decree or order as the case may require. - © 


We have had cited to us the case of Devi-Charan. 


Lal v. Sheik Mehdi Hussain (1). In that :case the 


learned Chief Justice of the Patna High Court 
(Chamier C.J.) pointed out that though ordinarily a 


point is not to be taken in a Letters Patent appeal 
which -had not. been taken before the single Judge, 
there may be a case.in which a point must be allowed 
to be taken in order’to remedy what appears to be 
a serious failure of justice. - It is perfectly clear that 
no learned Judge would. ever grant a certificate of 
appeal against his judgment in such circumstances 


that the Court could only answer one specific question: 


to do that the Judge proceeds by referring a particular 
question: to assume that when leave is granted the 
appeal and the terms of the certificate are to be 


regarded as a .reference only is, in my opinion, an- 


error, and the appellate Court has the right and duty to 
pass whatever decree should have been passed by the 
subordinate Court in all the circumsiances of the case, 
and that means, in-all-the circumstances which gave 
rise tothe litigation originally and to all the disputes 
between all the relevant parties in the matter. 

The nature of the decree which should have been 
passed in the plaintiff-appellant’s suit against the two 
respondent-defendants is one which it is proper to 
determine in the circumstances, and the conclusion 
at which we have arrived is. that the appeal of 





(1) 20 Cal. W.N. 1303, 
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Ranglal was incompetent unless Lakhajee was added. 
by him .as. a. necessary party. The whole. of: this. 
question was reviewed by ‘the learned Judge in second 
appeal .and:it cannot: be said: now that this Court. 


is powerless to: see::that the: appellant recovers the 


money which is:due.to him.:and in respect of which 
he brought a. suit against ecch :of the eases in’ 
the, alternative. 

_ The. failure .on’ the . part. off Pee als ‘to: join 
Lakhajee as a respondent has resulted in.:the latter’s. 


-exoneration from liability to the. plaintiff's claim and 


thé; alleged principal. cannot; offer.:a shield to .one 
who kas ‘styled :himself as his agent, and then escape 
liability himself by proving that. such: self-styled agent 
was never his agent. at all and was: really ali the time: 
liable - personally-in damages for breach of: warranty of 
authority; or, alternatively, upon the note. 
It. has. been: contended that. Sein: Dass Guahece to 
have;-appealed. against Lakhajee’s dismissal from:the. 
suit.. But Sein;;Dass:had» only. asked for a decree: ~ 
against one or:other. of-the defendants. and; having. 


- secured it against one, had no need, and indéed no 


right, to pursue his. claim - against: the’ other. It was 
incumbent on ; that other," if he desired. to appeal. 
against the judgment in Lakhajee’s favour, to do so. 
[See U Po Sein.vi:E.. M. ‘Bodi.(i).] 00. 
The order of the Court will be. that the decree of 
the Subdivisional Court against Ranglal willbe restored 
with costs here, adyocate’s fee in this Court thirty gold 
mohurs and in-all the Courts below te be paid to the 
appeliant. The. cross-objection of: the appellant is 
allowed with costs inithe Court below. The-decree of 
the learned Judge in second ‘appeal with regard to 
Lakhajee is affrmed:; Séin Dass.to pay:his- costs here - 





(1) (1934) s1.L.Rs13, Ran, 189. 
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and in all the Courts below, advocate’s fee in this Court: 
fifteen gold mohurs, and Sein Dass to recover from 
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Ranglal the amount of the costs which the former shall Lawnaver: 


be obliged to pay to ei ay Sy 


- BLAGDEN, J. a agree and desire only to add this. | 


"Mr. Sanyal contended, amongst other things, that 


even if his client: ‘Was—as he denied—bound at his 
peril to make Lakhajee:: ‘a party to his appeal to the’ 


District Court, if he -wished there to contend ‘that 


R OBERTS, 
CJ. 


Lakhajee and not’he was’ liable, the plaintiff was ‘really. 


to blame for Lakhajee’ 'sabsence... Mr. Sanyal submitted... 
that the plaintiff could have: either (a) appealed against: 


the order of the Subdivisional Court in effect dismiss- \. ; 


ing Lakhajee from the’ suit, or (b) lodged -his. applica-. , 


tion 1o the District ‘Court for Lakhajee to be added. — 


before that order. had - become unappealable,. or _ 
(c) presented, if necessatys os patilian under.section 5 of : 


‘the Limitation Act. : 


I do not agree that the Brst:c course was even ‘open 
to him for the reasons given by.my Lord. As to the 
second course (which in fact. he, not unreasonably, did 
take within a not unreasonable time, though ‘it was 
actually then too late) and the third course, it may well 
be that in fact here he could have taken one or other of 
them. But why should he have to act with fever ish haste 
in ordér to preserve to. -himself the benefit of his original 
prudence in suing both defendants? Why should ‘the 


time limited to him for taking the suggested. steps be - 


fixed not by any statute:or rules of Court but by the 
whim of the ‘unsuccéssful defendant? It is quite 
possible, if Mr. Sanyal is right, to imagine a case in 


which a combination of delay by the unsuccessful. 


defendant, error by the trial Court and (say) illness of 


the successful plaintiff might put the Courts in the 
49 
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1940 position: of pebitese to make twa inconsistent decrees and. 
pe DEE deprive the plaintiff wholly of his rights. 

LAKHATEE, _ It being admitted that A or..B is liable to C, the 

BLADGEN, 7 “fewer! Court: having decreed that Ai is liable and B is. 

‘not, and the latter: part. of the ‘decree: having become 

he: nett: result, “if the. appellate Court — 


aS lable, would ‘be that C would. 







‘J ave Sea doubt’ itis not, 
Wa pecersary party to: 










ibstance. “This appeal’ ie an eel in q 
epee | for Appeal and the word. 













age saelllary. to thie siibataritive order 
...' Neither the precise form of the 
failure ry: the appellant i to he a docu-: 


Rule 1 (and ds not decide that fhere was any ah 
failure), .¢ ft think, deprive this Court of its salntory 
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power under Order’ XLI, rule 33, to pass or- ¢make'such — 1950 
further or other decree as the case may require,. and I are 


have no doubt that the present case before us does LARHATER, 
require the order which we are naling. | wh eR BLAGDEN, . 
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APPELLATE. CIVIL. 


Before Sir Ernest H. edie Roberts, Kt., Chie f Justice, 
and Mr, Justice. Blagden. 


4940. EBRAHIM BODI eK. BA GYI. * 
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Insotvency—A bpeal from order of Sunes Nadse’ on Original Side—Refusal 
-to examine. further @ witness—Rangoon Insolvency Act, ss. 8 (2) (b), 36— 
{ ecy-—Sertes. of'.: ‘suits v=‘ Judgment ”—Letters 
of substantive “rights—Examination of 


Or Ve The Oficial dsstanie 








5 tie Court oa extraordinary 
exercised in the interests of 
hout fear, but not without 






confined to: questions arising 
to the: summoning oF the 












witness. Th ‘machinery « o} 
be used by one ‘party.to- an 
his opponent, - but: the we 











o Re veneer Sons. 


~ Mirmaliomed Vv; Ismai 
The discretion. of: the 





in nly if. no. discretion was used at all 
“or: if its was Gcoictnad sinjudici iy or: on” a’ wrong’ principle of law, or on : 
a wrong: sbpreciatlon of facts. . oa: 








al ® Civil ‘Mide: ‘Appeal No, 6 of 1940 ‘from ‘the order’ of this Court on 
' the: Original Side in Insolvency Case No.. 49 of 1938. 
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Dadachanji for the appellant. 


Kyaw Myint for the respondent. 
BLAGDEN, J.—The appellant. in thie! case s, it 







Rangoon Ingolveiey 
.Within,3 months | 
1938, the apple 












U Po Sein was adj 
does not matter be 
insolvency of U 
relation back to. anc 
the 3rd/4th Febru: 
of time is importan 

By section 52 
divisible amongst his 
the Act vested. in the 





and the security. was ty dang ‘estinated ‘to “produce a 
surplus of Rs. 5,000. This made two’ things obvious, 
namely, (1) that if the insolvent’s estimate of the. value 


appears, the sole unsecured creditor 0 ‘in 
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bias ~~ Of} the: security was. anything. like correct—and such : 


pat _ estimates are, of. “course, apt to be optimistic—he was. 
kK. Ba Gy. never. r likely, to” Trove in ‘the insolvency at all (see the | 
oo 17 of, and. Schedule II to, the Act) 


BLAGDEN, j -Proy 
















of oo other persons not 
. In.-support of this 
i raph 15 of which 


olvent’s ae in 
debt. due to 
vf which Rs. 4 ,000 
ng was Rs. 2,000 


aed was 





1K. Ba Gyi said he began new’ books of acebtint on 
the 15th Jone each. year. A book containing entries 
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upto 14th June 1937 was - sdestroyed. On 18th May 
1938 the insolvent owed: him nothing, but on the 19th 
May 1938 a fresh sum of .Rs.. 5,000. was. paid by him to 


1940 
Bopi 
-K. Ba Gy1. 


the insolvent, the. SEOuEEY, remaining the same. de Sy: menue ke 





pian this it will be. seen "at: ‘once that. ‘the examination. 
had, in. a sense, “ gone. beyond what. ‘was ‘stated ” in 

paragraph 15 of the applic: nt’s affidavit, But to. serve. 
any useful purpose. a priv -elicil 
something more: ithan.i is 
the order for the’ 
evidence is, filed mere 
are grounds for en 
the Court were re: 
witness facts of -w] 
‘very apparent that 
_ far more valuable. 
previously suppose 
sanguine moments. hav 
notionally comme 
which (accordir 
advance .and,° i 
‘effective as such, 
himself within se 
affirmatively that he | 
of any insolvency. peti 
own showing, ‘worthless in 
52 (2) (a) of the Act. 
leaves it extremely. de 
version of the: facts, 
might have been furth 
for the present appellant 
the witness and.‘whick gistre ‘if asked’ to .do 
so might have ‘properly lowed’ him ‘to: ‘ask. But 
-Mr. Dadachanji told us very frankly. {hat he could not 
now remember whether. or not he. chad in-mind any 







































ble “debt. ‘There 
‘Mr. Dadachanji 
wished’ to. put to 
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1940 specific question as being desirable at that stage, though 
_ Boot he was anxious to continue a general examination of 
K. Ba Gyi. the witness. -Gertainly” it does not seem that the 
BEAeDEN, J Registtar was asked to: consider ' allowing any specific 

to be: put, and in the. absence of any 
nk that he might, if unfettered by 
n the view that the applicant 
ess all-he could possibly hope 
stions Were a waste of time. 
te the course he took. The 


hat occurred at this stage im 
























thatthe examination had gone 
n paragraph 15 of the affidavit. 
drawn to the case in 7 Ran. 675, 
0, the insolvency Judge. 





40 the’ ‘the Her came before my 







nination with regard to: 
‘to-go into this ‘now. 


appeal from ar order. wade by a Thdee in the exercise of fhe 
ordinary original civil jurisdiction of the Court.” - 





when he.dces this he ..° 
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He then draws our attention to clause 13. of the Letters 
Patent and Re Dayabhai v. Jivandas A.M.M. Muru- 
gappa Chetliar (1) and cases there cited which, so far 
e this High Court-is concerned, settle that the word 

“judgment” in that clause means and is a decree i in a 
suit by which the rights of the parties at issue in the 
suit are determined. P. Abdul Gaffoor v. The Official 
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Assignee (2) shows that for. ‘an order made by a Judge . 


in the exercise of the’ ordinary: original civil jurisdiction 


of the Court”. .to.: shah: it must: Be either ¥ 





(a) within Order XE 
Code (which this or 
The present: order 
it does not determin 
insolvency. He rig 
argument: (carried 
the startling. propo 
Insolvency Judge as 
one order made int 
determines the rig 
insolvency. . It-is. 
should ‘have heard h 
for example, the cas 
not on the ground’ 
Insolvency Judge: bu 
order concerned. was 
the Letters Patent were already in existence when, in 
1926, the Presidency 
Act) was applied .to:.F sek $0 applying it the 
Legislature can: hardly | have meant to emulate that freak 





everbody: concerned in that 
_ if this beso, that this’ Court 












of nature which torments. the desert traveller. with | 


visions of non-existent ‘oases by extending before the 
citizens of Rangoon [by section 8 (2) of the Act] an 


reds-of such appeals and -(in,: 
st cited). declined to. hear others, 
y were appeals from. the. 
he ground that the particular 
a “judgment ”. ” “Moreover — 


ns. Insolvency Act. (now. Hee 



















ciel conclivica involves. re 
hat no order made by. the 
h is-appealable | atall, since. no — 

irse of a. particular insolvency ais 


alluring prospect of a: ‘right of appeal well knowing that - 


clause 13.of the Letters Patent made that right illusory. 
(1) (1935) LLR. 13 Ran. 457, . (2) (1925) LR. 3 Ran. 605, 
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4940 Tt has, i think, to be remembered that neither this 

Boor Court: in Re Dayabhai Jivandas.v. A.M.M. Murugappa 
i Be eves: Chettiar. (1) nor their Lordships: of the. Privy Council 
aes ; in, lgme nts. there. cited had i ain nt the peculiar 







‘opinion that is a 
nally’ ‘determines 
neerned in a 

























gpa but. an 
he petition is not a 


é question ‘in 
witness should 


think “it vis ©r So There-is less 
hing. “Arjuna Iyer v. Official 
as, in the present’ case, the. Court 


35) LL: m.4570 (2) 11925) LL.R, 3.Ran. a 
feet “G) (1928) LLL.R. 6'Ran. 363. 
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_ heard and determined a disputed question, there. the 
Court in its discretion declined to entertain the question 
at all and left the. appellant to his remedy if any by a 
regular suit: A‘ ‘judgment properly so called, must 
in my opinion be. an exercise of jurisdiction, and there- 

vigil a refusal to exercise juris ction, at: all events. Gf it 






should now: 
privately exa nit 


36.0). Th 
Assignee or-of a 
after an order ©: 
in such manner. ‘as 
known or™-suspe 
belonging to th 

insolvent, - ot an 


‘identical with, sub 
the English Bank 
of the witness to’ 
is, in this country 
in England it is 
Bene, ne 
The section conifers on ihe: eens an. 1 ERRSEIDRTY 
aed inquisitorial, » though - “certainly ‘a necessary, | 
power, to be exercised in the interests of the . due 
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1940 administration of the insolvent’s estate without fear, but 
Boor not without scrupulous regard. to considerations of 
- K, Ba Gyr . economy. and of fairness to the | ‘person: examined. See for 
“Buacnui, I. example Re M aundy Gregory (1). ‘Tti is to be observed 
thatthe only right which the section gives to the Official 

art Be Assignee. or to any. credit who has proved i isa right to 

: ss. Itis in the 

will do so at all, 
the witness -is, 























ition the Person 


1S. alled to Ex parte 
judgment it is 


tee has a tight to 
withhold from the 
n them.” : 
m .96.of the 
lar :terms to 
ore observe that 
said what is 
gofthe kind. — 
to the perfectly 
pee part of 






proper decision 
an unconsideres 





unconiidered dicta’ are often pon rather by the 
attractive vigour than by the: “Aesuiacy » of the language 
in which they are expressed, Sees 





tL) (1935) PCh65, : ~ (2) 48 En, 832, 
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That the discretion of. the Court in refusing to 
summon or further to examine a witness is not lightly to 
be interfered with on appeal is a proposition which 
Mr. Dadachanji, who appeared for the appellant, tightly 
accepts. He admits that: it is. not. enough: for him to 
show that the discretion was. wrongly. exercised, but that 
he must go further and ‘show. either ‘that it” was not 
exercised at all, 01 
unjudicially, or*o 

wrong appreciation 
these things must. be shown i 
from the _ purportet io 
discretionary | power 
but we must not forg 
right decision reachec 
_ most t isting. exam I 
















‘to make a ata atl r er cided: ‘make it by: the 


spin of a.coin, sl ing: fe r is judgment the ° 
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- arbitrament of -c) Even ‘if ‘th: Peurdity were 











shown to-have. oc 
not, I apprehend, 
that, on the fact 
‘before it,-a right: de 
been reached. Bae 

Mr. Dadachanji, if 
argument, says that. the 


and fast rule against’ i “going | 
which the summons. was.is 
to show how absurd'the | te : 
rule would be... What I thi he learned feasttae nad 
in mind was.the correct principle that section’ 36 should 
fr be used for- pares of what is sometimes termed 

‘roving commission ”’ or “ fishing enquiry”. Both 
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cute terms. are ph ‘to create. contain: because they are 

:, — necessarily inexact, though: the expression “ fishing’”’ 

‘K..BaGyr, has. a. fairly. well- known leaning, in relation to interro- 
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examination on that ground. ea ‘upheld his ordet ee 
observing that ‘ section’ 36 was not intended for: the - . Boos 
purpose of enabling the‘ Official Assignee to cross- examine _ 7x Ba Ba Gyn. 
a claimant and’ get from him the ‘proof of his case.” | - BracpEn, Ei: 


As I have tried to indicate, he'did not by “<< claimant” 
mean merely claimant in actually pending litigation, and 
therefore, with all respect, think that both he and. 
Davar J., were, if the latt ri 
The section is: Bot in terms 
of persons who “are .t 
possessed of part: of the de 
“any person whom the: 
giving information: 
or property.” In E 
is constantly. emplo 
claiming to bé: 
motion te expunge 
some experience 
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to be stopped on th 
proceed on the terms't 
that the witness’s. denials 
is to do nothing’ about’ 
watch? That the answe 
No is clear from Re Scharr 


nd ver ‘the: watch. But if 
is the examination 
-bare x is-it to 
if eventually - at: beds nes clear 
Official’ Assignee 
‘the: money and the: 
ormer question is: 
1), nd that the answer. to 
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1940 the -latter is also: No‘is plain common sense. In my 
Rope opinion we ought to disapprove | Re Ghanchee & Sons (1) 
K.BaGy, and I am fortified in this. opinion by the fact that both 
ae ae and ‘the cases there. Gited have been 


. fl 


-BLAGDEN; J. . 







at the asstimed that sooner or 
ts come: before the Court. and 










y “result ‘in waste of time”’, 
not quite agree with the 
iat opinion. Moreover 
- head-note i in Re Goolbai 


« The Coigt ought not ake ‘an order for the examination 
of a witness under. ‘section 3 he Act unless EneEe§ is ground for 
thinking that. the or deri is likely to be of some use.’ 





~f) (1929) 1L.R.7 Ran..675.. (2) (1933) LL.R. 57 Bom. 665. 


* witness’ S “examination 


1940] RANGOON LAW REPORTS. 


This strikes me as both sound law and sound sense 
even if the word “ further” be inserted. before the 
word “ examination”. ear 

Mr. Dadachanji’s examination’ of the witness has 
already produced results of which he had (if.I may take 
an expression from another section of the Act) “no 
reasonable or probable ground of. expectation.’? _ Ican 
imagine some specific questions which might possibly 
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make his client’s prospects even brighter, but as théte ~ 


may be litigation between the parties about the matter 
I will not indicate what questions’ I have in ‘mind, At 
may well be that Mr. ‘Dadachanji_ would. prefer not to 


put those. particular questions at: this stage: and if. so: 
nd more than likely a righ ty 
0int of view... What he does ~ . 


that’is - certainly a wise 
decision from his client’ 














ask us.to. doi is to give him general liberty. to continue the é 








“-any result beneficial to. the. estate i is, of course, a matter 
of speculation, but for my ‘p part I think it very ‘unlikely. 





the hope of further windfalls. — 
Whether'a continuani Cs of the examination will produce 


On the whole I think that> Mr. Dadachanji’ s.client has. 


now got adequate materials on which to decide whether 


or not to take proceedings against Mr. K. Ba Gyi, and 

that he should make his*mind up “about it now. The 

appeal should, ‘therefore, in my opinion be dismissed. 
With regard to costs, -awitness who is legally 


represented at an examination. under section 36 is not, 


I think, entitled to costs of such representation. It isa 
measure of prudence. which.-he takes at his own 
expense. The position: “of Mr. K, Ba Gyi as to the 
appeal is somewhat. different © because (rightly or 
wrongly) he was made. respondent and served as such. 
[See as to this Re Scharrer (1) to:which I have already 
referred in ancther connection.] But no substantive 


(1) 20 Q.B.D. 518. 


50 
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rélief was asked for against him, and he would not have 
been out of pocket by reason -of our decision, had it 


cprew, Zone against him, if he hdd not contested the appeal 


BLAGDEN, J. 


and I therefore ‘think. we ought to dismiss the appeal 
| without. costs. In Re Maundy » Gregory (1), to which I 
have cae ‘a. witness was given costs of an 








_ ‘out of - his refusal to answer a 
: could justify that refusal (which 
ve been i in contempt and liable to 




















rekaen have been 
_-and this appeal been 
by him. We should’ 
or Mr. Bodi’s.costs to’ 
“while. expressing no | 
1 that application, 

it 


_the conclusions 


adé'in the exercise 
wing ‘regard. to- the 
amination under the 
doubt but that the 
by the learned Judge in 
only 0 one: with which we ought not 








does He atitle a caer to deinand this or that latitude 
~ (1) (1936) 1-Ch, 63: 


~ question which ae 


of a speculative coe 
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in putting questions, but the decision in Re Ghanchee & 
Sons (1) cannot now be regarded as good law;and, . 
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as has been stated in Re Goolbai Bomanji Petit (2) by. x pi‘cw1, 


the Bench of the High Court in Bombay, one of the: 
objects of the section is to enable the Official Assignee - 
to discover whether. he has grounds. for embarking on 
litigation.on behalf of the creditors or not. Be 
I have not acquired the experience of: ‘my. earned 
brother with sees to: the ayes law. and Practice in, 














no hardship has bee 
attempt to convert th 


establish, by devious: question 


Insolvency exercised. 4 


against his order must be di smi ssed 
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(1) (1929) ILL.R. 7 Ran. 675°... (2) (1933) ILL.R. 57 Bom. 665.» 
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_ APPELLATE CIVIL. 
4 Before Mr. Justice. Mya’ Bu, and: Mr, J ustice Mosely. 
| S, B, DASS 


Y, F 
GHANSHAMDAS AND orners.* 


- 1940: 
Mayl3, 





for—A pheal: nad: order—Question between 
ent-deblor nolinterested— Question solely between 
Civil Procedure. Code, ss. , 47,73, 

Procedure ‘Code are not per. Se appealable 
so within the purview of 's.-47 of the 
he parties.:to the suit in which the 
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: this aposalv was that an 
dure Code deter- 
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ne Ness of 1936 from 
Orginal ¢ Side in Civil 
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he executed a securily bond which was not registered. 


Some months after, the decree-holder applied for 
execution, as the decretal amount retnained unpaid. 


He asked for the sale of the property mentioned in the 
bond, and the property was attached. : Prior to the sale 
four other money- decree-holders of the. judgment- 
debtor end, 3rd, Sth and |. 5th h. peeporidents. 2 










learned tae on ie” ONE 
s nna for, rateable distri 


continued).—A prelimin: 
second, dent fourth: ar 


the order that affects thie 21 
They are not interested in. 
dismissal of the application:for 
execute a valid security. bond.. 
As regar ds the objection: as to 5 the 
raised on behalf of the second, third, 
it is not disputed that the order affe 
within the meaning of-Clause 13 9 e Pa 
Court.” It is also not disputed’ that the order not. one set the 
appealable orders mentioned under Order. 43. rule 1Lof the Code 


aintainability of the socal 
urth and fifth EresepaHents 





of Civil Procedure. The. learned. advocate. for’ the appellant, . 


however, urges that the order amounts toa decree inasmuch as 
it decides a question falling within the purview of section 47. a )of 


~ the Code of Civil Procedure. If this. contention is ‘sound it must 


be conceded that the order is appealable, but.in order that the 
case may be brought within the purview of section 47 (1) of the 


Code of Civil Procedure there must’be a question arising between © 














1940: 
Dass 
ean 
GHANSHAM- 
DAS;: 






1936 - 
July 29, 


720 es RANGOON LAW REPORTS. [1940 - 


1936 the ieatieg to the one in abi the decree i in aestiin was passed. 
ea It has, however, not been contended that the. second, third, 
SSS ‘fourth and fifth, respondents.come within the description of parties 
RM “st M. to: the’ suit: within’ the meaning of section 47, but it is contended 
‘FIRM. ‘by ‘the. ‘learned advocate for the appellant’ that inasmuch as the 
Mya Bu, J. question concerning: the: rights ‘of the-second, third, fourth and 


fifth respondents for: rateable: Sod re the question as 
























tee between him and the other 
“of. section 47 (1) of the Civil 


assed the ‘order allowing 
on the 20th December 
t filed an application 
nt‘to execute and register 
ee. This application 
same occasion as the 
‘fifth respondents for 
e order for both the 
d..(2) the application 
tea valid registered 
s perfectly clear that 
roceedings relating to 
etween him and the 
poorars v3 ti 








lie. from: he original or 
of Civil Procedure. lt 
showed that: déhnite: ques 


r by virti Tacton 47 (1) of the Code 
t und. in. those ‘cases and the facts 
Ons | affecting the judgment-debtor 








(1) (1911) LL.R-36 Bom: 156, (2) (1915) LL.R, 39 Mad. 570. . 


REE 
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- arose. The present case is eats diitingoishable from those 
cases. In my opinion, the appellant has no right of appeal against 
the second, third, fourth and. fifth respondents. from the order of - 
the learned Judge on the Original Side:concerning them. 

As regards the dismissal of. the appellant's" application for .an 


order requiring .the first respondent to -execute a valid. ‘security 
bond under the decree the learned. advocate: for the first» respond- 


ent supports the.order of the learned Judge ‘on the merits. Itis 
had been sold aad ; 


perfectly clear that the property: in qu 
rateable distribution. of the sale procee 
by the Deputy Registrar - when. this “app. 
purchaser at the sale ‘had acquired ti 
these circumstances it would, be q 
security on the property i in f. 
the’application -of the: ‘ap 
learned Judge on the Ori 
an order which would be ui 












even been . ordered: 
ion was" “made. -The 
he» ‘property, and in 















erent Saadine are con. 





and distinct matters. - 5 
creditors who had attach 






‘he. party” “dissatisfied 
with this order asked for: “ma er’ tobe ‘determined by 
the Judge. In this matter. the. judgment- debtor. was in no 
way concerned. It was purely. a matte: 
him. He had these various. “money: decrees against him the sum 
total of which would be reduced by. the sale proceeds of the 
property sold; but that was insufficient to: satisfy even the claim 
of the executing decree-holder and the sum total of the money 
decrees would be the same whatever’ order was passed on the 
application for rateable distribution. . e 








two: tote lly different : 


f academic interest - to : 
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In the same proceedings the executing decree-holder asked for 
an Order to be passed against the judgment-debtor directing him 
to execute a security bond covering the property already sold. In 
this matter only the decree-holder and the. judgment-debtor were 
interested... Finding two matters arising out. of one case before 
him the learned Judge heard arguments and dealt with them both 
in. one:judgment (using the word in the sense in.which it is used 


in the. Code: of Civil Procedure). The result of that judgment 


was'jthat one* “order. was. ‘passed for rateable distribution and 
another order: “was. passed . ‘yefusing the application made by the 
executing dectee-holder -that the judgment- debtor should execute 
a “bond in his favour. At: 18 against this “judgment” that the ™ 
present appea has: bees filed + but itis really one appeal against . 
“these: two..matters will have to be 





eon: dered. separately as‘a. preliminary: Objection has been raised 





that no:appeal lies: 

It ‘is. .admitted “that the judgment appealed against is not ‘a 

“judgment ”- within the meaning of Clause 13 of the Letters Patent 
as explained i ~ tre Dayabhai Jiwandas v. 4.M.M. Murugappa 
eing the case the appeal must. be_ regarded as 
two ordets. The order for rateable distribn- 
bly anorder ‘passed under section 73 of the 
ure, and’ orders under- section 73. are not 
They are only: appealable if they fall also within 
ion. 47. Section 47 refers. to “‘ All questions 
ee to” the suit in. ai. which the decree was 











two appeals a 
tion is unques 
‘Code of Civil 
per se: appealabl 
the purview of « 


passed.” : 













sold i in favour of the decrees Ho ete TE this anastion hed arisen 
‘between the parties to the suit, undoubtedly under, section 47 it 
‘would be appealable, but Iam. ‘unable to see how it can be said to 
arise. between: the . executing ° 'decree-holder and his judgment- . 
debtor. It arose in consequence of the contest between the various 
décree-holders. and the fact ‘that it was of interest as between the 
parties to the original suit does not necessarily make it arise between 
the parties : it arose between the various decree-holders. 

We have been referred to certain cases in which an order for 
rateable distribution was regarded as appealable under section 47 
‘but-these cases ii seems to me can be distinguished. 


- (1) (1935) LL.R. 13 Ran. 457. 


on} RANGOON LAW REPORTS. 


In Sorabjit Coavarji v. Kala Raghunath (4) the judgment-debtor 
was very interested in the order for rateable distribution because 
he had paid the money into Court to satisfy the claims of two 
creditors who had attached his property and by paying off those 
two creditors he would get his property released from attachment, 
. the other creditors having merely applied for execution but had 
not attached his property... It was, therefore, of greatvinterest to 
him for getting his property freed from ‘attachment. 


In Venkataperumal Raja Bahadur’ Varu, ‘Rajah: of Raricinesar 


v. W.A. Varadachariar - (2) the: judgment- -debtor: was ‘clearly 
interested i in the order for rateable. distribution because it was she 





. With etsy to 5 the ‘order: Peliipd to y divest the Pe ae 
; d, that undoubtedly comes © 


debtor to. execute a new. security “bond 
under section 47. and is ap’ ealabl at T ‘Can:see no reason for 
allowing this portion of the. appeal because I am; entirely’ unable 
to !see what good purpose could be served by directing the 
judgment-debtor'to execute’a ‘bond mortgaging: or giving a charge 
over certain property which is no longer his, his entire interest in 
it having been sold bye an ordet of the. Court in execution 
proceedings. 
I agree, therefore, that hid , appeal” niust be dismissed and I deo 
agree with the order for costs proposed by. my brother Mya Bu. 


Mya Bu and MOsELY, JJ. —Mr. ‘Hay objects that no 
appeal lies vide Aga M. “Shevazce v. R.M.P.M. Cheityar 
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BaAGurery, J. 


Firm (5). It was held there that an order under section | 


(1) (1911) LL.R. 36 Bom. 156. ; (3) (1930) LL.R. 55 Bom. 473. 


(2) (1915) LL.R. 39 Mad. 570. (4) (1914) LL.R, 42 Cal. 1. 
- (5) A.LR, (1937) Ran. 134. 
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1940 73 Civil Procedure Code determining the question of 
Dass rateable distribution as between rival decree-holders in 
Guansuam- “which ‘the. judgment-debtor has no interest does not 
‘go under section 47 Civil Procedure Code, and is not 


—_— 


Mya Bu 







and.) CPE 
MOSELY, JJ.” 






issed_ with costs, advocate’s fee 
spect of each respondent =six 
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APPELLATE CIVIL. 


Before Mr, Justice Mya Bu, and Mr. Justice Mosely. 


P.L.S.P. SUBRAMANIAN CHETTIAR 1040 
DE hae : ie ae 
L.N. CHETTYAR FIRM anp aNorHER.* 


Execution, Application for—Plea of limitation —Jurisdiction to cntgitain plea 
—Court which passed the. decree—Court to which: décree is transferred for 
execution—Burma Courts Act, ae ee 24, ae sta blishment: of District 

ishment 

s- than 

Rs. 15, 000—Decree executable by Dis EC Cour to pet 




















Objections as to exerolion: ofa a beat on the apa li itation can he 
taised either in the Court: which: passed the decree O { jourt to. which the 
decree is sent for execution. ‘The Court 1 ecrée i8 ‘the. Court 
which has and retains: ‘control of the pro a: matter’ of conve- 
nience or priority.of application as to” should determine the. - 
question. a ceil ie : E 

Banku Behari-v. Nadhindas, 54 1. AS 429; ‘Nackias Mav. ‘Stitramonian 
Chetty, 1.L.R. 5 Ran: 775 5. ssrkay Mundul- -Chowauy LL.R. 13. ‘Cal. 257, 
referred to. - 2 : sail 








Where a decree has been canna by a ‘District urt ‘either for asum not 
exceeding Rs. 15, 000 or: ina suit of a.value less than: RS. 45, 000, whether prior 
to or since the establishment of Assistant District: ‘Courts: ‘by Burma. Act IV of 
.1932, the Court in which an. application to: execute ‘the: ‘decree’ must be filed i ts 
the District - Court: and‘not:the Assistant: District Court. of the ‘locality. By 
establishment of the Assistant District. Court the. District Court. has.not ceased’ 
to exist or to exercise-jurisdiction in respect of decrees to the value’ of "Rs. 15,000: 
or under passed by it.’ “Neither s. 37 (b) nor s. 150 of the Civil Procedure Code- 
has any application i in such a case. 


ARES: v.A takmani Dasi, LL. Raz Cal. 1100, dissented f from. 








Ha ay for the sgpsallant “The peeent Spelchion for 
execution is barred by limitation, The District Court 
had no jurisdiction to “condone.” the delay. Section 5 
of the Limitation Act which was invoked does not. 


* Civil First Appeal No. 170 of 1939 ftorn the order of ic District Court. of 
Maubin in Civil Execution No.5 of 1936. ~ ‘ 
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apply to.execution proceedings, and s. 14 is of no help 
to the respondent as the application still remains out of 
time after excluding the prescribed period. 

The: decree was passed by the District Court and it 
alone -had: jurisdiction to entertain. an -application to 
transfer the decree to another. Court for execution. 

, The. Assistant District Court isa Court subordinate 
to the. District Court: and the prior execution applica-. 
tion. to the ‘Assistant District Court: was. not one made 







still. fipetoning. and: ‘its quvisdiatian to. 
ications: for: execution of its. own decrees. 
of Rs. 15, 000 or ‘under has-not been lost 


by the creation of Assistant. District. Courts. There is 


no provision to warraitt such a conclusion either in the 
Civil Procedure Code, or the Burma Courts Act ¢ or the: 


bcs Courts (Amendment) ‘Act. 





POR Basu for the Ast Feapendenk “Alter a dectée 
has been transferred. ‘objections to execution can and 
should: bet: taised only in the transferee Court. See the 
-Richardson J. in. Narain “Das Dutt v. 
j (1), confirmed on appeal by the Privy 
No execution application can be enter- 
) - Court which passed the decree after it 
has* trans erred | it to another Court: for execution. 







_ The Mahar aja. of Bobbili v. Sree Raja Narasaraju (3) 


—confirmed by the Privy Council. (4); Nachiamma 
Achi y. Subramonian: Chetty. yee Hence: the District 
Court, cannot decide the question. ‘of | limitation. 
Moreover the’ order..of transfer, passed. ex parte, was 
one of a: ministerial nature and: was. not an order in 


(1) ALR (1925) Cal. 213,216... - @) LL.R.37 Mad, 231, 
- (2) 54 L.A. 129. . (4) 43. LA, 238. 
(5) LL.R. 5 Ran, 775, 


1940] RANGOON’ LAW REPORTS. 


It is conceded that s, 5 of the Limitation Act has 
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no application to execution proceedings. S. 14 (2) of cuerrur, 


the Act would apply but the time taken up by the 


execution case was only two months, and so it does ¢ 


not help. 

The main point is whether on the constitution of 
‘the Assistant District Court it was the proper Court to 
execute the decree, within the meaning of art. 182 (5) 
of the Limitation Act. ‘The words “‘ original proceed- 
ings ” as used ins. 7 of the Burma Courts Act of 1922 
are used in wontradistiiction to appellate proceadings 
mentioned ins. 9, and. :‘‘ proceedings ” obviously 


include execution proceedings. . Burma Act IV of 1932. 


established an Assistant. District Court with jurisdic- 
tion to hear and determine - all. suits and original 
proceedings of the valiie up. to Rs. 15,000. Hence an. 
application for execution of .a decree of not more than 
Rs. 15,000 can be filed in. the Assistant District Court 
of the locality. - 

Act IV of 1932 is only: an amending Act, and there- 
fore the provisions of s. 24 (2) of Act XI of 1922, the 
main Act, would bécome applicable. to the newly 
constituted Court. Under ss. 37 and 150 of the Civil 
Procedure Code, when a special jurisdiction i is created. 
in one Court, the jurisdiction of. the other. Court 
automatically .comes to an end ‘and all proceedings 
are automatically transferréd to the iew Court. 
Aminuddin Mullick v. Atahamani Dasi (1). 

Pecuniary and territorial jurisdictions stand on the 
same footing. (S. 21, Civil Procedure Code ands. 8, 
Suits Valuation Act.) When territorial jurisdiction is 
taken away from one Court and vested in another,. 
execution applications can be filed in the new 
Court, Latchman Pande v. Madan’ Mohun Shye (2); 





(1) LL.R. 47 Cal. 1100. (2) LL.R, 6 Cal. 513. 


P.L.S.P. 
Ue 
L.N, 
HETTYAR: 
Firm, 
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Jaher ve Kamini Debi (1) ; Udit Narain Chaudhuri v. 
Mathura Prasad (2). 

Under s. 37 (b) of the Code, the proper Court to 
execute the decree would be the Court which, if the 
suit wherein the- decree. ‘was passed was instituted at 
the time of making the application for execution of the 
‘decree; weuld hax jurisdiction to try the suit. 








is ‘ana ppeal ‘froth an order in 
athe District Ju ge of Maubin. 
i llows. 








of this decree was 
YO. 2 of 1929 and 





December 4931, or again ae a third execution 
proceedings, No.8: £ 193+ of the Assistant District 
Court of Maubin. © Assistant’ istrict Courts were not 
constituted by the Burma Courts Act XI of 1922, but 
were only. established under a. further Act to amend that 
Act, ‘Burma Act IV of 1932, which came into force. 
in that. year—1932, - This. ecution proceeding was 


ay LLiR. 28 Cal. 238. (2) LL.B. 35: Cal. 974. 
ac) [1938] Ran, 176, . : 
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' instituted on the 9th November 1934, but was not © 


proceeded with, and was closed on the 21st January 
1935. Then a fourth execution proceeding, the one 
with which the present. appeal is concerned, Execution 
case No. 5 of 1936, was. instituted. on the 5th August 
1936 for execution for a: sum of Rs. 4,800 odd. ° This 
was an application that the decree. be sent for execution 
to the Subordinate Court. of. Sivaganga: in the Madras 


Presidency, ‘The. decree. ‘was sent: (as usual without F 
















notice to the. judgment: debtor 
certificate on that: date. “ 
Execution ‘was pr 
Court, but’ nothing 
case 5 of 1936 of the] 
21st October 1938, wh 
decree be recalled’ 
tion corrected: bi 
_ Rs. 2,000 as having « 
in 1931, On-the:: 
followed by a furthe 
pleading that ex 
The first respond 
written objection, and 
-tion was. made ‘to : 
order now under app 
and on the application 
that the appeal was time 
The learned District. Judge: foiind i in the: frat place 
that Execution case No. 8.of 1934 had not béen trans- 
ferred to the Assistant: District Court for had it been 
presented to the proper Court as defined i in Article 182 
read with explanation Abst 
explanation it is said ‘ ‘proper. 
whose duty it is to execute. the ( 


h the sa 
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meazis ‘the Court 


the Limitation Act and to. say that the Court had power 


Ider, » “ther filed’ a ; 
199% an applica. ss 


Article. “In the. 


ee or order. The 
learned Judge, however, went on to’ quote section 5 of © 


729 

1940. 
CHETTIAR, 
P.L.S.P. ’ 
" sols 

LN. 
CHETTYAR 

FIRM. 


Moszty, J. 


730 


1940 
a CHETTIAR, 
BAL:S.P. 
wv. 
LN. | 
| CHETTYAR 
BIR, 


Mess ty, J. 


RANGOON LAW REPORTS. [1940 


to-condone delay ‘if it was satisfied that the decree- 
holder had sufficient cause for not making his applica- 
tion within the period of limitation. Section 5, however, 
does not apply to applications’ in execution at all. 
The learned Judge proceeded:to hold that the mistake 
swas a bona ‘fide one and that the delay should and could 
be condened under section 14(2) of the Limitation Act, 
forgetting - ‘that: section. 14 (2). could only operate to 


exclude from: limitation the actual time, during which 
this application. i in ‘execution to the Assistant District 





Court t was pending. “Admittedly that period would not 
e the “beesent epiedan within 






cae This appeal is-on the ground: that sections 5 and 14 


‘of the: Limitation Act have no application and that the 


proebedinge a execution in question are onthe face of 


e yee | limitation , should 
Sivee ane? Court in which 





execution'to the ‘Distri Cour of ceacemited in Madras 
and was returned. with'a certificate of non-satisfaction 
for the purpose of enabling the decree-holder to bring 
the legal representatives of the deceased defendant: on 
the record. This was ‘done and ‘it was then ordered 
that: the dectee be re- -sent’ to the Ramnad Court. In 
appeal | it was: contended - that the decree and the 
application to. bring ‘the: jegal representatives on the 
record were both time-barred.. 
“(8 927) LLR,S Ran, 775, 


41940] | RANGOON LAW REPORTS. 


The learned Judge on the Original Side of the Chief 
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Court had taken the view that both questions were . CHermar, 


questions which should ordinarily. be decided by the 


‘o, 


Chief Court, but that in the circumstances of the case psa 


they ought to be decided by the District, Court:of 


FIRM, 


Ramnad as the whole. of the previous proceedings in Mosety, J. 


execution had been-taken in that Court and_all necessary 
materials for a decision were therefore available there. | 
It was. contended in appeal that the appellant was 
entitled to have these. questions decided by this ne 
Banku Behari Chatterji v. Naraindas Dutt ( be: 


decision of :their: Lordships of the Privy. Council! was: 
quoted, where it was- ‘expressly said that an order .of | 
transmission would. be rightly made ex parte and asa. 


ministerial act, and it followed by necessary implication 
_ that an order permitting. execution: against the . legal 
xepresentatives could. also rightly be made ex parte. 


‘That case affirmed the decree of the Calcutta Hisk 


Court in Narain Das. Dutt and...another v.° Banku 


Behari Chattopadhaya: ‘and others (2), where the other - 


question had arisen as to which was the proper Court 
to decide an objection .on the part of the judgment- 
debtor that execution: was time-barred. 

‘In that case Richardson J., had briefly. ‘said that 
under the scheme of the Code the Court transmit iting a 
decree was not the Court to decide such an objection, 
and that such objection should be taken and determined 
by the Court to, which ‘the decree is transmitted. 

All that was said in Nachiamma Achi’s case (1) was 
that this Court could have rightly left both questions, 
in the circumstances ° “of. that case, to the Ramnad 
Court. 

Another ruling ‘adpied [Mu aharaja of Bobbili v. 
Sree Raja Narasaraju, Garu and another (3)]. is to ab 


(1) (1927) 541,A.129,.  --. (2) ALR, (1925) Cal. 213,° 
(3) (1912) LLR. 37 Mad. 231, 
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effect that after a. “decree ‘is sent. for execution, the 
Court which passed ) the - decree has no jurisdiction 


‘to. entertain another ‘application: in. éxecution unless 


: concuirent execution had been ‘ordered or. the proceed-— 


ings in the Coiirt to which the decree was sent-had been 
wstayed. But the present application is not one to 
execute but ‘that the decree be .declared “incapable of 
execution and t may. be remarked, ‘execution has been 
‘stayed. ‘in hs. | SOE Court: for the es of 











feet 6 can find nothing in the ‘Ket fo show that it 
‘is intended that objections as to limitation which go to 
the root of: execution. can only be taken in the Court to 
which a decree i is transmitted. ‘ No doubt that is often 
venient : “course, and. is usually the. most 
convenient. course when the. executing: ‘Gourt lies in the 
e as the Court: which ‘passed the decree 








and can, asily. obtain ‘full thaterials’ and information. 










“But ihe: Court which passéd- the dectee: is the Court 


d retains control. of the proceedings, ue 
ule. 28, which says” that’ : 7 


of the Court: by sihiich’ ‘the idccten .was aoe a 


in relation’t he. execution of ‘such. décree shall be binding anor: 


the Conrt. to hich the decree was: sent for execution. the 


Ofc course: applications that the decree has been salto 
satisfied n Burma« after its © smission to Madras 
-would ‘naturally and normally be made to the Court in 
Burma ‘which | ‘passed . the decteé, and ‘there is, in my 
Opinion, nothing i in the Act or in the scope or intention 
of the Act to prevent’ similar applications in regard -to 
matters” ‘concerning limitation: ‘which go. to: the root of 
execution. « It is merely the question of convenience or 
of. priority. of application which: determines the Court 











5 which’ shall decide such questions, te 
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If this preliminary objection had been well founded 
and the District Court had-had. no power to decide the . 


-question of. limitation, the.“District Court would have * 


dad no power to “transmit the decree to the ‘Siymganga 
‘Court. 


“Court may. be dismissed on the: short “ground that it 


-cculd be raised at any time in the Sivaganga Court and. 
-cannot. therefore ‘be res judicata here. See a case. 
-decided on .these lines [Srihar. y Mundul Va. Maran, 


Chowdhury and. another (1)).- 


- . As to the main ‘grounds of appe al. we ‘must first refer 
‘to. the Burma Courts Act of 1922 and to. the amending. 
Act of 1932 by which the Assistant District Court was 


-constituted. . By section 6 of Act XI ‘of 1922 it was 


enacted that the Local Government shall establish 


District Courts, Subdivisional Courts and Township. 
Courts. Section 7 defined the original jurisdiction of 


’ those. Courts, and sub- clause (c) said that. the District 
‘Court shalt have jurisdiction to hear and determine any 
‘suit or original proceeding. without restriction | as. 


regards the value. 

It appears to'me that the words ‘ ‘original prncied- 
ing ” are not-used in contradistinction to “ proceeding 
in appeal”, and can only mean proceedings which 


initiate something, such as, for example, . pauper. . 


applications (the.same.words are used with reference to 
-the jurisdiction of Subdivisional and Township Courts). 
‘These words at‘ all events cannot refer to execution 


proceedings which.are merely a continuation -of the 


“proceedings in the suit which gave rise to them. 
Section 24 is the first section of Chapter IV, which is 
headed “Provision for Pending and Past Proceedings”, 


_(1} (1886) LLL.R. 13 Cal. 257. 


Another objection that ‘this plea of licnitation ; is Spee 
judicata because it was not raised in the Sivaganga 





733 


1940, 
--CHETTIAR, 
. PL.S:P. 
ge x 
L.N. 
CHETTYAR 
FIRM. : 


MosELy, J. 


°734 


“4940 ° 


—-, 


CHETTIAR, 


. P.L.S.P, 
> eile = * 
L.N. 
“CHETTYAR 
* Firm,” 


MOsELy, J. 


RANGOON LAW REPORTS. [1940 


and section 24, ° sub-section (2) says that every 
proceeding .pending in any other civil Court in 
Burma [i.e., other than the High Court, mentioned in 
section 24 (1)] at the commencement of this Act shall be 
deemed to be transferréd to the Court exercising the 


“jurisdiction under this Act, which corresponds to the 
jurisdiction of the Court in which the proceeding was. 


instituted, and the Court to which any such proceeding 


is transférred shall proceed. to-try, hear and determine 


the matter as if it had been instituted in such Court. -. 
- ,Section 26 refers to. execution of past decrees and 


- orders, and says that all decrees and. orders passed by 
' the Divisional,Court shall be deeméd to. have been 


passed or made by the District Court which would 
have had jurisdiction if this Act had been in force at 


the time the decrees or orders were passed or made. 


“hie amending Act. (Burma Act IV of 1932), by 
sub-section 2 (1). established a new grade of Court in 
Burma i in addition to the already established Courts, 
namely. : the. Assistant District Court, and. by sub- 


‘section 4 of that Act it was laid down that the Assistant 
‘District Court shall have jurisdiction to hear and 


determiné any suit or original procéeding of a value 


not exceeding Rs. 15,000. It would appear clear on a 
plain reading of this last provision, ‘read with section 
24 (2) of the Act of 1922; that the Assistant. District 


Court had only jurisdiction’. to try ‘suits or original ~ 
proceedings within its pecuniary jurisdiction which 
were instituted after Act IV of 1932 came into force, 
or, it maybe added, which were transferred to it nnder 
éectibn24 of the Civil Procedure Code by the District 


Court. ‘Section 26 of Act: XI-of 1922 was:not amended 


so as to make it deemed‘ that decrees ‘of the District 


‘Court had been passed by the Assistant District Court. 


‘It cannot be said that the-Court which: passed the 


decree (section 38 of the Code) had ceased to exist or 


1940] RANGOON LAW REPORTS. 


to have jurisdiction to execute its dcoiees If that 
‘were the case, of course, the Assistant District Court. 
‘would be the Court to which applications in execution 
of the proceedings of the District: Court. within -the 
pecuniary jurisdiction of the Assistant. District Court 
would lie under the provisions of section 37 (6) of the 
‘€ode. But the District Court has not ceased to exist, 
and in practice District Courts have been executing 
-decrees passed i in suits of a value less than Rs. 15,000 
passed prior to 1932 ever since then, and applications 
for execution of such decrees have not.been filed in 


‘the Assistant District Courts. The proper procedure’ 


‘was pointed out by a circular of this Court in 1933. I 
-do not see that section 150 of the Code can Hele the 
tespondents here. That section enacts : _ 


“ Save as otherwise provided, Shere the business of any:Court 


-is transferred to any other Court (i.e., the business of any Court. 
4s, in whole-or part, transferred to any other Court), the Court to 


which the business is so transferred shall have the same powers 
and shall perform thé same duties as those respectively conferred 
.and imposed by or under this Code upon -the Court from which 
“the business was so peetinenerl: 


1 do ‘not wish to allude to cases whigh, have" i 
-quoted where a Court has ceased to exist or had ceased 
to exercise territorial jurisdiction. This argument 
‘pre-supposes that the District Court had ceased to exist 
-or had ceased to exercise jurisdiction in respect of 
«decrees to the value of under Rs.- 15,000 passed by it. 
I will only refer to one case cited by. the respondents 
[Aminuddin Mullick v. Atahmani Dasi (1)]. . 

In that case a Munsif who was empowered to try 
-Suits up. to Rs. 2,000 had passed a preliminary decree 
‘but was then transferred, and the finai decree in. the 


(1) (1920) LL.R. 47 Cal. 1100, 
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case was passed by the. Subordinate Tadge: ~ Application: 


for.execution: of the decree was subsequently made. to a 


_successor of the “Munsif, who. was also empowered_to- 


try suits up to Rs. 2, 000. «. It .was said in the judgment 
in that case . (page 113 ibid) that~ since the., second. 
Munsif’s Court was vested with the powers to try suits. 
up to Rs. Q. 006 i in value the business i in the Subordinate: 
Judge’ S Court so far as it related to suits up te the value: 
of Rs,:2,000 must be taken to have been transferred to: 


the. Munsit’s’ Court, and that. that Court therefore 


would’ have the same powers and would perform the 


same duties as. those conferred and imposed by. the 
. Code upon the Court of the Subordinate Judge from 
which the business was. transferred. The decision 

purported to be one under the provisions of section 150° 


of the Code, but I cannot see pee that that section ° 
had any application in that case, Section 150 starts. 


a Save as otherwise provided”, and it certainly could. 
not. have been ‘said in | ‘that case, in the words of 


section 37, that. ‘the Court ‘of. the Subordinate Judge: 


had ceased to exist. 


For these reasons hs think that the. trial Court _wWas- 
right i in coming to its conclusion that Execution case 


No. 8 of 1934 had: not been’ instituted. in the proper 
Court. This being $0, it must be held that.execution: 


,_ itt the present case now ‘under appeal’ is time-barred.. 


This appeal will ‘be ‘successful ‘and there will be a 


finding to this effect. The first ‘réspondent is to pay 
the costs.of this: ‘appeal ad-valorem. The proceedings. 
in execution will be recalled rom ‘the: Court of. 
Sivaganga. ea fe AM 


"Mya Bu et +I agree with my learned brother. As. 
regards the respondents’ objection to the ° jurisdiction 
of the District Court ‘of Maubin; the principle under-- 
lying the rule in Order X'XI, rulé’28)' and the decisiom. 
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in Srihary Mundul v. M urari Chowdhury and another 
(1) make me incline tothe view that the’ Court’ which’ 


passed the -decree® possesses jurisdiction to ‘determine: if 


the question whethér the exectition of the decree - is 


time-barred or-not; although it ‘has sent the decree to: 


another Court for execution ; but for the purpose - ‘of 
- this case I’ am: content to aaupt the view that the 
authorities relied’ on in support of the contention do 
not lay down. that the Court which ‘passed the - decree 
is deprived of jurisdiction. ‘to determine the question’ 
after it has sent the: decree 0°: another. Court for 
execution, and. I am in entire ‘agreement. with my 


learned brother. that both the. Court which passed the 


decree and that to which the. decree is ‘sent “for 


execution have jurisdiction: tO" determine. this. -question, 
and which is the more suitable’ of the: two ‘depends 


upon the question of convenience and. priority. 
Coming to the main question for determination, 


_ namely, whether the application for execution in Civil. 
Execution No. 8 of 1934 of the Assistant District Court, 


of Maubin was an application made to, the’ ‘proper 


Court, the arguments _ addressed in support of. thé | 


‘affirmative view seem. to have ‘proceeded upon the 
supposition that -by “the. creation of the Assistant 
District Court by the Burma Courts (Amendment) Act, 
1932, the jurisdiction of the District Court to execute 

“its own decrees under section 38 of the Civil Procedure 

Code was extinguished, where the amount does not 

“exceed the pecuniary limit of the jurisdiction of the 

Assistant District Court. The authorities relied on by 

~ the learned advocate for the respondents (other than 

the one already quoted by my learned brother) are 
cases where the Court which had: jurisdiction to pass 
| the decree had ceased. to exist and another Court had 


t) (1886) LLR, a. 257 4 
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come into. being to. exercise that jurisdiction. _ The . 
fallacy. of the argument can, however, be illustrated by - 
simple illustrations, ‘such as, for example, in a suit for 
Rs. 20,000 filed-in the District. Court in which the 
District Court passes-a decree for. Rs. 500 only, it is: 
still the District Court which has jurisdiction to 
execute the decree for Rs. 590, although the decretal 
amount happens to be -within the. juricdiction of the 
Township Court which, of course, will have jurisdiction 
to execute the decree only if it be transferred to it. 
This illustration, in my-opinion,: is sufficient to show — 
that, just because an inferior Court has been constituted _ 
for the same local area after the passing of the decree 
with . jurisdiction to hear -and:. determine suits - or 
original proceedings of a certain value, the Court of a 
higher pecuniary jurisdiction which: passed the decree 
is not only not deprived of its jurisdiction to execute 
its decree which may not exceed the pecuniary limit of © 
the new. Court’s: jurisdiction. ‘but is the proper Court 


which should. execute the decree, 


-- For these reasons I. agree, in the order. proposed by 
my learned brother. a 
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Before Sir Ernest H Goodman Roberts, Kt., Chief Justice, 
_ and Mr. Justice Blagden, 


CO-OPERATIVE TOWN BANK OF HENZADA 
AND ANOTHER 
U KYAW THA.* 


Co-operative sociely—Glaim against member Reference to arbitrator—Plea: of 
; limitation by member—Arbitrator ignoring the pled of linttation—Error 


of law apparent on face, of sie land to set aside award. Civil Gomes S° 


: . jurisdiction, 


‘ Where an award has beer ane by an arbitrator appointed by the 
Reiietrar of Co-operative Societies touching .a. dispute’ between'a mémber and- 


the.co-operative society to which he belongs: ‘and the member files a suit to set... 
“aside the award. on ‘the ground: that: the arbitrator. has ignored the-law of a 
limitation and that such error of law was manifest on the face of t the. record, 


the civil Court has jurisdiction ‘to entertain the ‘suit. 
Board of Trade v. Cayzer, adrvine. & Ca, ‘Lid,,. (1927) A. C. 610, British 
Westinghouse Electric Co., Lid. : We. Unilergrownid ae Railways Co. ica 
(1942) A.C, 673, referred to: ‘ 


Dey v. Bengal eats Men's Costin Credit ie Sonishy (1939) Ran. ae 


eaplained, 
Tun Autig tc cif the appellant. 
Clark for the respondent. 


~ Civil Second Appeals ‘Nos. 145 and 146 of 1939 
from the judgment of ihe District Court of ‘Henzada 


in Civil Appeals Nos.’ 9 and 10 of f 1939 were heard and 
decided by— - 


-MACKNEY, J.—The same - question’ arises for decision. in these 
two appeals and it’ will: therefore be conveniént to deal with ‘the 
two appeals together. - ; : en 

The facts have been set out ‘in'the judgments ‘of the Lower 
Courts and need not be repeated here. . . 

“The pr oceedings from ‘which these appeals have been, laid are 


suits in which the prayer is that a ‘certain award may be set aside. 
and adjudged | invalid and ‘void. In each case the -awatd was 


 * Letters Patent Appeals Nos. ‘land 2 of 1940 Cae the deggment of this 
Court’ in Civil SecondvA ppeals Nos; 145 and 146 of 1939. ° ; 
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1940... made by an arbitrator appointed by. the Registrar of Co-operative 
Pee Societies under. Rule 15 of the Burma Co- operative Societies: 
meee Rules 1931. which have been made. -by the Local Government in 
-HENzApA -virtue of powers conferred by Section 50. of the Co-operative: 
ae ae . Societies Act of 1927. 
THA. ’ Section’ 50. sub- clause 2 (1) dives power ee take Ailes providing’ 
ee,» BORE any dispute touching the ‘business ofa co- ‘operative’ society 
MACENEY, J. . 
- between members or past members of the society or persons 
Claiming through a. member’or past member. or between a, member 
. or past member or persons so claiming. and the committee or any 
* Officer-shall, be. ‘referred to the Registrar for decision or; ‘if he so 
directs, to: arbitration, and prescribing ‘the made af appointing an 
; _ arbitrator or. arbitrators ‘and the. ‘procedure to be followed im 
: “proceedings before the Registrar or such arbitrator or arbitrators, 
»cand\of the: enforcement of. the. decisions of the Benue, or the 
_) awards of arbitrators. is ou : 

so Rule 15 reads as follows + : 
s An): Every dispute. touching the business of @ CO- -operative: 
Society—- ae ' 
+) ‘betweeit retibérs’ or ‘past’ nietiBers’ ot the. wekety or 
” ons. eaiming through a member or: ee mntebeth 
















een’ a. im stiber: or. past heater or persons em 
iming and. the commi e Or any, officer, of the 








ion. to. the “civik 
forceable as a 





“decree ‘of. such. ‘Court, 
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(5) In proceedings before the Registrar‘or an arbitrator or 
arbitrators; no Party : shall be represented by a sent 
practitioner. ie 

Disputes having arisen between the appellant, a past member 
of the society known as the Co-operative Town Bank of 


Henzada, in’ the one case with the committee of the society and 


in the other case both with the committee of the Society ard a 
member thereof, the disputes were referred to the Registrar. 
' The Registrar appointed an arbitrator to decide the disputes: 
The arbitrator having made an enquiry gave his decision, at the 
same time giving his reasons therefor. These awards under the 
Rule are enforceable as a decree of a Civil Court having jurisdic- 
tion, and in fact I Bedeerane they are. being or have beet ces 
enforced. 


The appellant now seeks to have: these awards: aedinat ‘void | 


‘on various grounds, the most important ‘of whith ‘is the’ ground 
. that the claims preferred against the’ appellant :were at the time 


- of the references to the arbitrator barred by the law of limitation, ; 


74k 
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and the awards set out:the facts of the dispute in such a manner — 


_as to make it clear that if the law. of limitation: applies there are 


‘errors on the face of the awards, in-as-much as that law has been 


disregarded by the arbitrator. 
‘* “The original Court has decided that it has no jurisdiction to 
declare the awards void... The learned* Judge relies on a decision 
of this Court, H.-C. Dey v. Bengal Young “Men's Co-o operative 
Credit Society (1) which he interprets‘as a definite decision to the 
effect that in matters of the kind such as is now before me, the 
arbitrator’s decision’ is unassailable. 
The learned Judge; however, has overlooked the fat that ‘what 
- was decided was that~ the jurisdiction of ‘the Courts “is by 
necessary implication barred in the matter of ‘disputes touching 
“the business of a co-operative Society between members or past 
members of the society: or persons’ claiming to be members or 
*. past members, and so forth; which-under thé rules and the Act 


2: must be referred to the- Registrar for decision or, as he directs, 


to arbitration.. What?:the appellant is asking'the Court to do is 
“not to. pass judgment: in the matter of the dispute between him 
* and his opponents but‘in the matter‘of the ‘awards ~which “have 
- been made ‘and which’ he avers aré'not ‘valid. : These are entirely 
different matters. At seems unteasonable to hold. that where, as 
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in the present case, there is nothing in the statute regulating the 
reference, to arbitration to indicate that the arbitrator is free to 
act in defiance of the laws of the land, even if he give a decision 
indicating signs of mental aberration on his part,. nevertheless an 
award remains unassailable and must be enforced. 

There-is.no authority for sucha monstrous proposition. . 

‘The Arbitration Act, 1899 (although, of course not applicable 
in the present cases) allows the Court to set aside an award where 
an arbitrator or umpire has mis-conducted himself or an arbitra- 
tion or award has been improperly prepared. (Section i4) ; and it. 


' has usually been held that the.Court can so set aside an award 


where ‘the Aecision made disregards the sega gana: of the 
parties. 

A statutory arbitration is sade unlike a seleuenbe by consent ont 
of Court. In Halsbury’s Laws of England Volume I under 


. “ Arbitration ”, paragraph 1132, it is observed that one of the 
‘grounds on which an award may be ‘set aside is that the 
_arbitrator or umpire has misconducted himself. In paragraph 
“1133 we find that misconduct occurs if the pues is on its face 


erroneous in a matter of law. 
fa: Ramdutt- ‘Ramkissendass v. E.D. Saatabn & Co. (1) their 


-Lordehips of the Privy. ' Council were dealing with the case of a 


mercantilé reference to arbitration.. They observed : 
i “Although the Limitation Act doesnot in terms apply to 
“arbitrations, they think. that in mercantile. references 
of the kind in question it isan implied term of the 
_” ‘contract that the arbitrator must decide the dispute 
- according. to the existing law of contract, and 
that every defence which would have been open 
' in-a Court of law can be equally propounded for the 
“varbitrator’s. decision unless the parties. have agreed 
(which is. not suggésted here) to exclude that 
': ‘defence. "Were it otherwise; a.claim for breach of a. 
"- eontract containing a reference clause could be brought 
at any time, it might be.20 or 30. years after the cause 
“S-of action had arisen, although egislature has 
a ‘prescribed a limit of three years. “enforcement 
‘of such a claim in any ‘application, that might be made 
tO the law Courts.” 











(1)"(1929) LLL.R, 56 Cal; 1048; 1056 (P.C.). 
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Their Lordships averoued ‘of the submission ae the law to be 
found in Re Astley and Tyldesley Coal and Salt Co. and Tyldesley 
Coal Co. (1). In that tase Mr. Justice Bruce observed : ' 

“The next point:is that, under the.terms of the submission, 
the Tyldesley Co., who committed the damage;,.could 
not raise the statute asa defence. To this I do not 
agree. There is nothing in the submission to take 
away the right of the Tyldesley Co. to raise any 
defence in relation to their liability to damages. It 
seems to me unreasonable that parties toa submission 
should be precluded from raising the defeuce of the 
Statute of Limitation, unless a provision to. that effect 
be drawn up and embodied in the submission.” 

I can see’no reason why these observations should not apply 


with equal force in the case of arbitrators appointed by statutory 


rule. It cannot have been intended . that in. such cases the 
arbitrator should be permitted to ignore ‘the operation of the laws 
applicable in matters which come before him, and should be 
permitted to give his decision according to bis mere caprice. 
After all if under the Law of Limitation no suit could with 
‘success be brought against the appellant in respect of the matters 
which the opposite party desires. to submit to-. arbitration it might 
justly be held that-in fact as the claim was not enforceable, there 


‘could be no dispute at all between the parties, 


The learned Judge of the Lower Appellate Court, has commit- 


‘ted himself to the observation that: 


“As it is nowhere laid down in the’ Bari (oipative 
Societies Act, 1927 or the rules framed thereunder 


that the Registrar or arbitrator in dealing with disputes 


-contemplated under rule 15 should pay strict regard to 

Jaw of limitation, contract, evidence and procedure 

and principles of res judicata, the Registrar’ and 

arbitrator therefore have a greater latitude than the 

civil courts in order to do complete justice between 

the parties and they may also take a moral aspect of 

a question into.consideration in forming. their judg- 

ment and decide according to justice, equity and good 
conscience.” 

Surely, an arbitrator cannot be held to have decided faccord- 

ing to‘ justice, equity and good conscience’ if he has: allowed 





“(1) (1899) 68 L.J.Q.B. 252, 255. 


743 
1940 
Co-oPERA- 
TIVE Town. 
BANK oF 
HENZADA 
uv, 
U Kyaw . 
THA. 


MACENEY, J. 


744 


-1940, 
Co-OPERA~ 
‘TIVE TOWN 
BANK OF . 
HENZADA 


eee Ds 
U Kyaw - 
THA, 


iM ACKNEY, J. 


RANGOON LAW REPORTS... [1940 


himself to ignore the laws of the land applicable t to the matters 
before him.’. ‘ 
In Antares Caieral fer Manitoba and Kelly and others (1) aréig 
ee of the Privy Council remarked : 
.““Wherea question of law: has. not’ specifically been referred © 
to an umpire; but is “material i in the decision of matters 
’ ‘which.. have been ‘referred to. him, -and..he makes a 
mistake, apparent on. the face of the award, an award 
can be séet.aside on the ground that it contains an error 
_of law apparent on the face of the award.” 
‘Again in Champsey Bharva and Company and Jivrai Balloo 
Spinning and ene Combany, sslekuis 42}. their Lor dships 
explaised that ; 

** An-error in: iad) on: the. ‘fake. of the’ ree means. that you 
can find in the award ora document actually incor- 
porated thereto, as. for instance, a note appended by 
the arbitrator stating the reasons for his judgment, some 
legal proposition which is the basis ‘Of the award and 

which you can: then: Say is erroneous.’ - 
“The learned counsel for.the re pondents referred to an eee 
-vation by’) Mr. Justice Chari in Maung Ba Lat v. The Liquidator, 
_Kemmendine Thathanahita Co- -operative Society. (3) to the effect that 


. Section:3 of the Limitation “Act .does not apply to a claim by a 


liquidator appointed ‘under the ‘Co-operative Societies Act. No 


.-doubtthis is ‘so, but we are here not dealing | with the question of 


a liquidator but of an arbitrator: There is nothing affecting 
arbitrators in the: Co-operative” ‘Societies Act corresponding to 
‘Section 49 thereof’ which concerns’ matters -pertaining. to the 


. dissolution. or winding up.of. co-operative ‘societies. under the Act, . 


and bars the jurisdict n of me Civil Courts in, Did of these 
- matters., : 

What the lower, ' burts hae decided is. a they have no 
jurisdiction : even to «consider ether the? ‘awards ‘bear errors in 
law on the face: of. ‘them... In this: decision I ‘consider they have 
“erred. : mois Se om, ae He Z ee 
it mney, be tat when the ne to lo ie ; the matter they 
of the awards 
ut they most 

























‘certainly have’ the: power toe consic er such matters. 














(a), (1922) 1. A.C, 268, 283. (2) (1923) AC, 480, 487. 
- (3) 1929). LLR. 8 Ran, 581. 
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These appeals are therefore allowed with costs. “ The decrees’ 
of the lower Courts are set aside and the original Court will now- 
-. TIVE TOWN 


proceed to dispose of the suits in. accordance with law. 


The respondents. obtained isave for further appeal. 


ROBERTS, C.J These two sonnet agteals are 


‘brought by the appellants in order to prevent the 
respondent from filing a suit to set aside the award of an 


‘arbitrator and to naae relief ‘under section 39 of the 


‘Specific Relief Act. - 


What the plaintiff h has done i in: each of thie suits is ‘o 


‘aver in his plaint that there is’an- eiror of law manifest 


‘on: the face ‘of the record which vitiatés- the award; 


-some particulars are given and it i is said that, although 


‘the arbitrator was bound. to comply: with: the law of 
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imitation, he ignored 1 the: principles of law and allowed ; 


‘the claim basing: his award ona manifestly erroneous 


‘legal proposition. “And” ‘the question i8 whether this 


-suit is maintainable. 
. Lord Haldane, i in ‘British ‘pestinthoiise Electric and 


-Manufacturing . Co., Lid. y. Undergr ound Electric | 


feastwiags Co: of London, Lia. @): said : 


“y am of opinion. “that: ae Sagtiie or Hodghinson Vv.  Farbie 


[3 C.B. (N.S.) 189] to the effect that where, an. error of law appeais . 


an. be reviewed, is a well- 






on the face cf the award. the error’ 
-established part of the law of the land. 


.. There has been some. confusion.in. connection with 
arbitrations which are. conducted under the Co-operative 
Societies Act, and. I much regret-to learn that it has 
sarisen owing ‘tO a’ misunderstanding of the scope of 
the decision, to. which’ I ‘was a’ party, in H.C. Dey v. 
‘The Bengal Young Men's.Co- -operative Cr edit Society (2). 
"That ‘was a case in which. a. member: of. &-GO- ~operative 











--(1) (1912) A.C. 6730 feos re Q) 11939] Ran, 50.: 
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society, being bound by the very terms of: his member- 
ship and the statutes which deal with co-operative 
societies and their members to refer any dispute between 


-him. and the .co-operative ‘society which touched its. 


business to the Registrar, was sued and it was held that 
a suit brought in the Courts was impliedly barred under 
section 9 of the Civil Procedure Code ; and all that. 


- that case is authority for is the simple proposition that 


where a statute expressly says that persons of a certain. 
class must go to arbitration or must refer their disputes. 
in a, particular way. and not come to the Courts, they 


‘are.obliged to take that step.and the Courts will not,. 
-when.they do not take: that SEF entertain an action by 


them. 
But, although that’ step “dante be faker in the first 


_instance, the case cited i is no authority for the surprising: 


proposition that when an award of an arbitrator has. 


‘been made, or. ‘the’ decision - of the Registrar has been.’ 


arrived at, an error manifest upon the face of the award 
or decision’ leaves the party aggrieved with no remedy 
and: ousts the jurisdiction of the Courts altogether. It 
has often been observed. that Couris.are always inclined 
where possible’ to:support the validity of an award and 


‘will not lend’ ‘themselves’ toa ‘consideration of what a 


Court ‘of law would have. done, when. the parties have 


agreed on the one hand, or: when ‘there is a statutory 
- obligation placed upon them on the other, to refer their. 


disputes to a tribunal which is not a Court of law. But, 
on the other hand, that tribunal must come to a deoiton 
which is a quasi judicial decision or must. make an award 
which has been arrived at after proper ‘consideration of 


the case. I ventured’ to give this ‘morning as an 
illustration something wh his. far different from what 
jig alleged in this case 





namely, a case in which an 
arbitrator being-lazy might declare that the issues of law 
and fact were so complicated that he was just as likely 
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to fall into error as decide right, and thereupon might 
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think he -was justified in. deciding the case upon the Conrsna- 


spin of a coin, which would be not-his arbitrament but _Banx or 


an arbitrament.of chance,. Other cases may. be thought. ee 
of in which parties may‘ have a right to come to Court al 
to set aside. an award not. so flagrant ; one such would verre 
OBERTS, 
be, in my opinion,: the . delegation by an. arbitrator to Cy. 


some other person. never: contemplated by the parties, 
of.the duties which lay upon the arbitrator himself. 

The question whethér:in this particular case the . 
arbitrator was right or ‘wrong does not arise at all; nor. 
have we lo decide now: whether: the law of} litnitation i 
applied, or whether,. i dida ply. ‘the arbitrator refused 
~ entirely to-consider it ‘ong if 
law respecting it ; nor. 
there was an err Ke of la 
award, as the plainti 
is whatliee such a su 
plaintiff says that there 
entitled to go to th 
proposition ; whethe 
part of the arbitrator: 
ing is a matter for th 
tried. I agree, with 
learned Deore Ma 
to it. 
He has seiited out 
the case of H.C.” 
Co-operative Credit Soc 
reference to the existin, 
that this is a, sear 
entitled to challe: | 

I desire to add very 1 1 tle as. 0. thie vexed question 
of how far an’ arbitrator should consider. the law of 































5 IT inatle Ae aad. Gf: the , 
n error ot Jaw, he. is clearly. 


pad: ‘and, st 
eee has shown 


“(ty [1939 Ra 50. 
52> ae 
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limitation : the matter is one which is largely open. 
This seems clear from the observations in the speech 
of Viscount Cave L.C. in the case of Board of Trade v. 
Cayzer Irvine & Co., Ltd. (1). He said : 


“Tam oe from wishing to teow ‘doubt upon the view which 
has been commonly held, and which was affirmed by the decision 
of a:Divisional Court in the case of In re Asley and Tyldesley Coal 
and Salt Coy and Tyldesley Coal Co. [68 LJ. (Q.B.) 252] that an 
arbitrator . acting under an ordinary submission to arbitration is 


bound to give. effect to ‘all legal - defences, including a defence 


under ary statute of limitation. A decision against that view 
might seriously prejudice: the practice of referring disputes to 


arbitration ; and, “while” T-am unwilling to pronounce ‘a final 


os opinion’ upon a question’ which does not really arise in this case, 


Sy certainly say. nothing which i is adverse . ‘to the view to which I 
have referred,” oe : 





tp. For these reasons, we think that the learned Judge? s 


: di c ision in Second Apecal was eres right and, 








“ly 927) A.C 610. 
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CIVIL REVISION. 
Before Mr. Justice Mosely, 


K.N.R.M. NARAYANAN CHETTYAR 
v. 
MA SAW HLA anpD OTHERS.* 


Declaratory suit by claimant to attached property—Temporary injunction to 
stay sale—No power to stay sale—Right, title and interest of judgment- 
debtor only sold in execution—Claimant’s rights unimpaired by sale— 

_ Exercise of inherent powers of Court to stay sale unnecessary—S pecific Relief 
Act, s. 42—Civil Procedure Code, s. 151 ; O. 21,7. 63 ; 0.39, r. 1. 

A claimant whothas filed a declaratory suit:with regard to property which 

thas been attached in execution proceedings, to. which he is not a party, cannot 

obtain a temporary injunction staying the sale. Since the amendment of 


'O. 39, x. 1 of the Civil Procedure Code by'the High Court a Court has no power . 


to stay the sale at the instance of a third party. Thesale of the property 
attached in the execution proceedings cannot impair his interest in the property, 
for only.the right, title and interest of the judgment-debtor are conveyed to 
the purchaser and if the claimant succeeds .in his. suit, his own interests cannot 
be deemed to be disposed of by the sale. Theinherent powers of the Court. 
cannot be invoked either, for it is not necessary in the ‘ends of justice, or to 
prevent abuse of the process of the Court to stay execution when the claimant’s 
rights are noi affected by the sale, 


K.C. Ghose v. Moyee Dassee, .(1863) Marshall's Reports, ae Mohamed 
Hajee Valli v. Vednath Singh, A.1.R., (1938) Ran, 21, followed, 


‘P. K. Basu for the applicant. 
No appearance for the respondents. 


Moszxy, J.—This is an application for revision of 
an order of the Subdivisional Court, ae It has 
‘been heard ex parte. 

The applicant K.N.R.M. Narayanan. ‘Chettyar 
obtained a decree against L.A. Kasi Chettyar and two 


others (respondents 2, 3 and 4here who have ‘not. 


entered any appearance), as legal representatives of 
one Somasundram Chettyar, and took out execution in 





* Civil Revision No. 14 of 1940 from the order. of. the Subdivisionaj Court of 
Bassein in Civil Execution No, 52 of 1938, - 
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which ‘some property was sold. ‘ The first respondent. 
Ma Saw Hla made an application for removal of the: 
attachment but later withdrew it. After that she filed 
a suit against. the K.N.R.M. Firm-for a declaration that 
she was the sole legal representative of Somasundram 
Chettyar, who was a Buddhist, she being his daughter,. 
that the decree which had been obtained and obtained 
ex parte against L.A. Kasi Chettyar and two had been 


obtained by fraud. and. ‘collusion and. was inoperative: 


against Somasundram’s estate and against her, and that: 


-in.any case she is not bound. by it. Ma Saw Hla did 
nol sue for an injunction to restrain. the sale of the rest. 
of Somasundram 


f property i in’ execution of the decree 
.M. Narayanan. .Chettyar, but she: 
t to stay execution. Both suits 







obtained by - 
applied to the | 


having | been filed in the. Subdivisional Court the 
learned Judge held. that Ma. Saw Hla was not bound to 
sue for an injunction,” but. that: it. would put her to: 
inconvenience in: recovering the, properties if they were: 
sold,.as that would drive her to enforce her claims by 
fresh Suits and might result i in ues to the purchasers at 





Lee he inherent ee ots of. the Cort: = that case, 
however, stay was ordered in favour of a party to the 





previous proceedings,’ whereas Ma eh Hla here was- 





i) 75 BC. 419.0" 
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‘not such.a party. The trial Court here too Sneed 
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‘to order stay of execution under it its inherent powers eae 


under section 151. 

It was laid down as early as 1863 by .the Calcutta 
High Court in the case of Khiluck Chunder. Ghose v. 
Prosunno Moyee Dassee (1) that “The Court will not 
‘interfere to stay execution upon the application of a 
pérson, not a party to the suit, who claims immovable 


property liable to be taken under the decree”, thatis to . 


say, if Ma Saw Hla had applied in the previous execition 
proceedings execution would not have been stayed. It 
was pointed out that the remedy was by an. application 
under the section to which ‘the’ ‘corresponding 
provision now would be Order 21, rules 98 and ..99, 
“" The matter is really concluded “by the case of 
Mohamed Hajee Valli M ohamed. v. ..Vednath Singh 
.and others (2), (First Appeal No. 175 of 1936. of this 
Court). It was said there that Order 39, rule 1, has 
now been amended and the words “ wrongfully: sold in 
execution of a decree | " have. been deleted. 


“ The result of the aisendnent Sima facie,” Gta is “ said) i is 


‘that the Court in which a suit under Order 21, rule 63, is neiidiog 





does not enjoy’ the power of granting a. temporary injuncti 


prevent the sale of the property ander attachment in the execu ion 
case which led to the suit.’ ‘The reison for the present rule i is not 


far to seek. The claimant in a proceeding’ under Order 21, 
rule 58, who files a suit under Order. 21, rule 63, is not the 


judgment-debtor against whom execution:: is taken, and the sale 


-of the property attached in the execution cannot. impair “his right, 
title or interest in the property, 'for it is only:the right, title and 
‘interest of the judgment-debtor. which’ ‘is conveyed to the 
purchaser at the sale. If his suit succeeds then the interests which 
‘are declared in his favour are to. be deemed not to’ have. been 





-Gisposed of by the sale.” 


If. no temporary injunction... can be-given it a clear 
that execution cannot be stayed, for that would amount 
{1) Marshal? s Reports, 478. (2) A.LR. (1938) Ran. 21. 


.% 


NRM 


Ma Aas 
_ ‘Ata, 
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to exactly thesame thing. As was said in the above 
case; section 151 cannot be invcked, for it is not 
necessary in the ends of justice, or to prevent the abuse 
of the process of the Court, to stay execution when the 
right title and interest cannot be affected by the sale. 

It makes no difference that the plaintiff’s suit is one 


for a declaration under the Specific Relief Act and not 


one under Order 21, rule: 63. Fog these reasons this 


application in revision will be successful and the order 


of the trial Court passed without jurisdiction staying 


the sale will be set aside with costs, advocate’s fee two 


gold mohurs, 
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APPELLATE CIVIL. 


Before Mr, Justice. Mya Bu, and Mr. Justice Mosely. 
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MA PWA SHIN », MA GALE AnD ANoTHER* —— i940. 


‘Burmese Buddhist law—Husband and wife—Property. inherited during 
marriage from collateral by husband—Death of husbana and wife within 
short time of one another—No dssue of. marriage—Succession to property 
inherited from collateral—Inheritance on the footing of payin property— 
Hustana’s relatives, interest two thirds and wife’ sone third. 

Under Burmese Buddhist Jaw, in cases ‘where ‘husband and wife die within. 

a short time of one another, if. property: has. been’ inherited during marriage . 

from collaterals by one party only: it should be. treated not. like. property 

inherited ion parents, nor as. jo quired. Propert} Yr but’ ‘on the same 








other party. ; 
E and H, Burmese Buddhist hu 





‘Ma Newe E Buwinv. Maung: Ena Maung 
Hymee, 11 L.B.R. 52; Ma Pwa Thin v. 
v. Ma Chi, LL.R 9. Ran: 217; Mi 
2 U.B.R. 121 ; Mi Myin v. Nga Twe, (1904. 06)"2. U. 3 R:.B dd: ‘Law, ‘Divorce, 19 ; 
Mi Saing v. an Gin, (1914-16) 2U.B.R? 127 ;°U Pe Gyi v. U Pyo,‘LL.R. 3 
Ran, 271 ; U Po Tha Dun v, Maung Tin; LLR. 8 Ran. 480, considered. 


















Chan Hloon for the ppellant:, ite 





E Maung for the : respo dents. 


MOSELY, JeThe’ plaintifi- So pellaite Ma’ Pwa Shits 
sued for a share in and admi: istration of the estate. of 
Maung Tun E and his wie Ma Hnin, who died within 














“* Civil First Appeal No. 3+ of 1940: from the ‘judgment -of thé‘ Assistant 
District Court of Tharrawaddv in Civil Regular. No. 3 of 1939,. 


May 29, 
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-a short time of one another. Ma Pwa Shinis the sister 


of Ma Hmin. . The defendants-respondents Ma Gale 


~and Maung Hla Maung are the sister and the half 


brother of Maung Tun E. The estate claimed consists 
of the Inapazon or. jointly .acquired property of 
Maung ‘TonE’and Ma. Hmin and the share which 
Maung Tun ‘Ee ‘inherited. _just before his death in the 
Lagi: Hee removed Daw Pwa Zon, 

































Daw Pwa 
939, ey ‘Etmain. on “May 4th and 
of that year. 

Court allowed the ee in 


t not i in respect-of the property 
from Daw Pwa Zon. The 
‘by collaterals of both sides 
é within a short time of one 
well known and disjointed 
that, Book X paragraph 56. 
h the ordinary. case- where 
short time before the other. 
“left: no direct descendants 
redeceased ‘them the relations 
the ‘six relations” of the 

Six kinds of uncles, father’s 
ee eC is clear that there 








_ were held to be ne O° aac in U Pe Gyi v v. U Pyo 


(1). ‘The section omi ny reference to the brothers 
and sisters of the dec who are preferred to uncles 
‘and aunts [Manugye Book .X paragraph 19, see U Po 


Tha Dun: Maung. Tin ay The relations of the wife 


(i) (1925) TLR. 3 Ran. 271. ro) (1930) LL.R. 8 Ran. 480. 
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-are to take the property that came to her by descent 


from her parents (Miba ga pa thaw ossa yat), and the 
relations of the husband are to take what came to him 
‘by descent from his parents. 

It would seem that this refers to cases where the 
husband and wife die within a short interval, as the 
-section goes on to say that if one party dies (a consider- 
able time) before the other the relations of the survivor 
only are to inherit. If thé survivor sell.any of the 
hereditary property (ossa_yo) it is to ‘be offered to the 
next of kin. 


This expression ossa yo. appears to. mean not all 


property inherited from the. parerits. but. entailed 
property, such as land held on heretiey tenure 
(Manugye Vol. VIII paragraphs 1. & 2), Heirlooms, 
dnsignia and.the like, Mi Lan v. Maung Shwe Daing (1). 


If the couple die. within’ a short interval “the. 


_welations of both are to inherit | according to 
consanguinity, and also the property that accrued: to 

- the couple during marriage”. (hnit pa dwin pwa thi 
= This last.expression.is translated by Richardson 

“ property acquired “by - the. ‘deceased: couple during 
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marriage”, but is not ‘the. equivalent of: the word 






Bs ‘hnapacon in its modern Signification, that 
acquired by joint exertion as. opposed * to lettetpwa * 
-another modern term, ‘which includes property acquired 
‘by inheritance, Ma Ngwe Bwin v. Maung. Lun Maung 
(2). In fact “ hna.pa-dwin pwa thi ossa” seems to be 
the equivalent. of “the’ modern 4 lettetpwa”. The 
corresponding text “of. ‘other Dhammathats will: be 
found in section 308 of Volume I of the Digest. For 
miba ga pa thaw ossa some Dhammathats give meimma 
pa ossa.or lin:pa ossa, property brought to the marriage 
“Yby husband or wife, i.e., payin. For hnit pa dwin pwa 
thi. ossa the Amwe.bon Dhammathat, which merely 
‘(1) (1892-96) 2 U:B.R.. 121, 123, 136. (2) PJ. 295 . 
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copies the portions of Manugye that deal with 
inheritance, gives hnit pa son dwin pwa ossa which cam 
only mean the same. In Manugye Volume XII 
paragraph 3 at p. 345 a distinction is drawn between: 
property brought to the marriage, payin, and property 
acquired during the coverture,—Richardson translates. 
“acquired mutually ”,—hnit pa son dwin ossa. The 
section further defines property acquired during. 
marriage, “‘ hnit pa son letiet pwa thi,” as of two kinds, 
property inherited from: the parents during the: 
coverture (Richardson omits the words “ during the 
coverture ”’, thin ne ya dwin), and property acquired by ‘ 
the joint efforts ‘and work of the couple (knit u tha 
kyan si lok saung). 

The facti is that the. _Dhammathats do not specifically 
deal with property inherited from collaterals during: 
coverture, -but the distinction is throughout _ that. 


between property - Sjnherited from the parents and: 
' property otherwise. acquired | by the couple: 


Another section of Manugye, Vol. X paragraph 32, 
deals with the’ ‘partition. ‘of the property of a couple 


dwelling apart: from their parents who both die (hnil pa: 
h % 






leaving: issue... The early part of the: 
evidently,. though it is not-so stated, to. 
re the couple die within a short interval: of 
for the last: ‘part of it lays down a different 









are to take. what: he. or.. she brought to the marriage 
(payin), while. the. property that accrued .to the couple 
during the marriage (knit pa son pyit pwa thi ossa), is to 


‘be. divided: equaliy amongst the parents of both spouses, 


This section in terms applies only to. parents, but. if 
the doctrine of. £ommon disaster is to apply at all the 
heirs who. are to be preferred to parents, e.g., brothers 
and sisters, Maung Kun v. Ma Chi (1) must also 

(1) (1931) LL.R. 9 Ran. 217, | 
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come under its provisions. The section goes on to lay 
down that where one spouse brought no property to 
the marriage—(payin) the parents of that spouse were 
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to take one share of the payin and the parents of the M4 GAL 
spouse who brought payin to the marriage two shares,— Mos=cy, }.. 


(the parties being in the relationship of missita and 


nissiya). The corresponding texts of other Dham- 
-mathats are given in section. 347 of the Digest. 


In Volume XII paragraph 3 of Manugye the same 
principle of division is applied to the payin property of 
virgin couples at divorce where one spouse only 


‘brought payin to the marriage, and also to letiethbwa by . 


succession, Kin Kin Gyi'v. Kan Gyi (1), Mi Myin 


v. Nga Twe (2), Mi Saing v.. Yan Gin (3), Ma Ngwe 


Hnit v. Maung Po Hmee (4). 
The trial Court was of the opinion that. the method of 


division laid down by Manugye in the case of hereditary ~ 


_ property ought to be extended by analogy to the case 


of property inherited from collaterals during coverture. 


_ But these special and exceptional rules of the customary - 


law of inheritance should not be extended beyond the 
cases actually covered by them, Ma Pwa Thin. v. 
U Nyo (5), except where it is necessary by implication. 


to hold that heirs who exclude parents or unclés and.” 


aunts are entitled to the same rights as they. ' It would 
further secm that it is only property inherited from the: 
parents which is to go solely to the relatives of the 
spouse who had it...It must be held then in cases. 


‘where husband and wife die within a short time of one 


another that where property has been inherited during: 


‘marriage from collaterals by one party only it should 
-be treated not like property inherited from parents, nor 


as jointly acquired property, ne on the same footing as. 


(1) (1902-03) 2 U.B;R. Budd. Law, Div, 1. (3) (1914- 16) 2 U.B.R. 127 
(2) (1904-06) 2 U.B R, Budd. Law, Divr.,19. . (4) 11 L.B.R. 52. 
(5) (1934) ILL.R, 12 Ran. 409, 414. 
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payin property, or as inherited lettetpwa in cases of 
divorce by mutual consent, and should go to the extent 
of two-thirds to the relatives of the party who inherited 
it and to the extent of one-third to’ the relatives of the 
other party. 

The preliminary. decree of the lower Court will 
therefore be altered to one declaring that the plaintiff- 
appellant is entitled to one third of Maung Tun E’s 
Share in the property inherited by him from Ma Pwa 
Zon, that is to say to one- -ninth of Ma Pwa Zon’s estate, 
and the Commissioner will be directed to make the 


~ necessary inquiries _ and take accounts and report 


gaeinana ion ; 
The respondent eats pay the costs of ‘this ape 

advocate’s fee ad valorem on the estimated value of the 

share in respect of which the appellant has been 


successful, namely Rs..562. . 


Mya Bu, J.—I agree, 


_wecnsssmnennivonnnnsioeanreiscnweulanassaunccrsimeotohmadahurnanasannsaresoenemannnivensesiosnintcehdiniinnthesestentnynrit 
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FULL BENCH (CIVIL). 


Before Sir Ernest H. Goodman Roberts, Kt., Chief Justice, Mr. Justice Mosely, 
Mr, Justice Dunkley, Mr. Justice Sharpe, and Mr. Justice Blagden. 


KHAIROJ JAMA ». MATARDIN AnD OTHERs.* 


Workmen's compensation—Accident arising out of the employment—Work 
within the employment—Question of negligence irrelevant— Employer's 
liatility for compeusation—Conditions for non-liability—Workmen’s 
Compensation Act, s. 3 (1), proviso (ii). . 

When the work which a workmanis seeking to do is foundto be within 
his employment the question of negligence, great or small, is irrelevant ; and 
no amount of negligence in doing an employment job can change the work- 
man’s action into a non-employment job. 


Harris v. Associated Portland Cement Manufacturers, Lii., (1939) A.C, 71, 
referred to. 3 : 


« In order that an employer may escape liability for compensation. under 
s. 3 (1), proviso (8) (ii) of the Workmen's Compensation Act seven distinct 
conditions must be fulfilled, vzz., (1) an order or rule must have been given or 
framed : 2 mere warning or disclaimer of responsibility is not enough ; (2) its: 
substantial purpose must have been that of securing the safety of workmen as 
such ; (3) the order or rule must contain words which on the face of them 
fairly and clearly indicate that its purpose is that of securing the safety of. 
workmen : otherwise it is not “ expressly’ so given or framed ; (4) its terms: 


must have been brought to the notice of the individual workman who is: 


injured, for he cannot be said to ‘‘ wilfully ” disobey an order of which he | is- 
unaware ; (5) it must have been disobeyed ; (6) the disobedience must have 


been wilful, not merely negligent or due to a mistaken mode of doing a: 


particular task, or due to a wrong decision in an emergency, but deliberate ;. 
(7) the accident must have been directly attributable to the disobedience. 


Maung Ba Tun v. U Ohn Khin, [1938] Ran. 299, distinguished. - 


De for the applicant. _The facts of the case establish. 
that the accident arose out of and in the course of the 
workman’s employment. In such a case the question. 


of negligence does not arise. Harris v. Associated’ 
Poriland Cement Manufacturers (1). In order to. 


escape liability under s. 3 (1), proviso (b) (ii) of the: 
Workmen’s Compensation Act the employer must 
establish that (1) an order was given for the purpose of 


securing the safety of workmen (2) the order was given 





* Civil Misc. Appeal-No. 64 of 1939 from the order of the Commissioner- 
for Workmen’s Compensation, Thayetmyo, in Case No. 3 of 1939, 


(1) (19391 A.C. 71. - 
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“expressly ” for the safety of the workmen and (3) it 
was brought to the knowledge of the workman who is 
injured (4) the workman wilfully disobeyed the order 
and (5) the accident is directly attributable to such 
disobedience. 

A general order or general rules of safety or a mere 
warning will not satisfy the requirements of the statute. 
An order that an employé shall not do, or interfere with, 
the work of another is not an order for securing the 
safety of a workman. The order must be given to the 
workman and he must know that the order is meant 
for his safety. A man cannot be said to wilfully disobey 
an order if. he is not.aware. of. it. The conditions of — 
proviso (ii) are more stringent than those of proviso (iii). 
In the latter case it is sufficient that the workman has 


_ knowledge of the safety device. 


Urmila Dasi v. Tata Iron & Steel Co. (1) ; Agent, 
G.LP. Railway v. Kashinath (2) ; Johrison v. Marshall 
Sons & Co., Lid. (3) ; Smith v. Fife Coal Co.; Lid. (4). 

K. C. Sanyal for the respondents, All employees 
were enjoined to do their own work and not to interfere 
‘with that of another. The object of the rule was to’ 
prevent accidents. It ie true that a workman must 
‘say that’. dhe purpose or object of the order should be 
explained to him. In the present case the engine 
-driver had no business to leave, the engine room and 
‘meddle with a grindstone i in another room, © 

Maung Ba Tun v. U Ohn Khin (5) ; Barnes Vv. 
Nunnery Colliery Co. (6). 


ROBERTS, C.J.—The applicant Khairoj Jama. was 
employed as an engine driver at the cotton mill: of 
(a) LER. 8 Pat.24. (4) (1914) A.C. 723, 


(2) LLR. 52 Bom. 45. +. (5) [1938] Ran. 299, - 
(3) (1906) A.C.40% © ss (6) 105 TLR 961. 
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Matardin and two other respondents at Thayetmyo and 
on the 24th of March last he found that a new water 
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pump for his engine was leaking. Accordingly, he MATARDIN, 


went toa workshop near the engine room to sharpen 
an iron peg on a grindstone, hoping, by means of the 
sharpened peg, to nail down a piece of corrugated iron 
over the leak. The revolving belt of the grindstone 
fell off and caused him injury breaking his right arm. 
He claimed compensation from his employers. 

No issue was framed as to whether the accident 
-arose out of and in the course of his employment as a 
~workman and we think such an issue should have been 


framed. However, on the facts proved or: admitted. 


‘before the Commissioner, it is clear what the applicant 
was doing at the material time was being done on 
his employers’ premises, during his employers’ time; 
and obviously for his employers’ purpose and not 
this own. As was stated by Lord Atkin in Harris v. 
‘Associated Portland Cement Manufacturers (1), “no 
amount of negligence in doing an employment job can 
change the workmen’s action into a non-employment 
job.” It is therefore clear that, had there been an 


‘vssue framed as to whether the accident arose out of 
and in the course of the workman’s employment, it - 


ywould have been answered in the affirmative. 

The written statement of the respondents is difficult 
to follow, but it appears to set up that the appellant had 
‘been expressly ordered to perform his own duties as an 
engine driver only and not to do anything which was 
amnconnected with his own work and not to go into any 
part of the mill other than the engine room. The 
provisions of section 3 (1), proviso (0) (ii), of the Work- 
‘men’s Compensation Act were not expressly set. up by 
‘way of defence ; but an issue was framed as though 
that defence had been expressly pleaded. - 

(1) (1939) A.C. 71, 76. 


ROBERTS, 


CJ. 
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Having framed this issue, the learned Commissioner’ 
referred to the case of Maung Ba Tun vy. U Ohn .Khin 
(1) and came to the conclusion that he was obliged to 
refuse compensation to the applicant upon the authority 
of that decision. But, as has been pointed out to us in 
the course of argument by my brother Mosely, who was. 
one of the members of the Bench in Maung Ba Tun’s 
case, the question whether the rule was expressly 
framed for the purpose of securing the safety of the 
workman was not argued in Maung Ba Tun v. U Ohw 
Khin (1) ; as the context shows, the second paragraph. 
at page 302 of the report of the judgment there was not.. 
meant to be a detailed exposition of the language and 
meaning of the proviso, which had been already quoted 
at length at page 300; it was merely a very short. 
statement of the difference between the English and 
the Burma Acts, and ‘the emphasis. was. am the ‘words: 

“wilful disobedience” .as opposed to ‘ “serious and 
wilful misconduct” and the words -‘ sole question” as . 
the context shows referred to that: ‘distinction. . 

_ We have no.doubt that, had’ the question of the- 
consiruction of the words “ to an order expressly given,. . 
or to a rule expressly framed, for the purpose of secur: 
ing the safety of workmen” been argued in that case,. 
as it has been in this, the decision of that Court would. 
have in no way differed from our decision in the present. 
case ; but the point was not taken before them. 

In the present case there was no evidence upon 
which the Commissioner could find that the disobedience 
of the applicant, if any, fell within the mischief of 
section 3 (i), proviso (b) (ii), of the Act. 

It is perhaps desirable to observe that, before this 
proviso can operate in an employer’ s favour, each of 
seven distinct conditions 1 must be satisfied. First, an 


(t) [1938] Ran. 299, 
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order or rule must have been given or framed : a mere 
warning or disclaimer of responsibility is not enough. 
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Secondly, its purpose—perhaps not necessarily its sole MaTaRom, 
purpose, but at all events its substantial purpose—must  poprers, 


have been that of securing the safety of workmen as 
such. Thirdly, though probably it need not say so in 
the precise terms the Legislature has chosen, the order 
or rule must contain words which on the face of them 
fairly and clearly indicate that its purpose is that of 
securing the safety of workmen: otherwise it is not 
“expressly” so given or framed. Fourthly, its terms 
must have been brought to the notice of the individual 
workman who is injured, for you cannot “ wilfully” 
disobey an order of which you are unaware. Fifthly, 


it must have been disobeyed. Sixthly, the disobedience — 
_-must have been wilful—neither, for example, merely 
- negligent, nor due to a mistaken mode of doing a 


particular task, nor.:due to a wrong decision in an 


emergency, but deliberate. Seventhly, the accident . 
-must have been. directly: attributable to the disobedience. 


We have, accordingly, come.to the conclusion that 
upon the pleadings here and in view of the fact that the 


defence under this sub-section was never proved (and, 


for that mat ter, it was never satisfactorily raised upon 
the pleadings), ‘the case must go back to the Commis- 
sioner with the intimation that the respondents are 


liable te pay compensation, for him to decide the 


remaining issues and assess the amount of compensa- 
tion. The respondents must pay. the costs of this 


-.appeal, advocate’s fee fifteen gold mohurs, 


MosELy, J.—I agree. 

DUNKLEY, J.—I agree. 

SHARPE, J.—I agree. 

BLAGDEN, J.—I agree. 
53 
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APPELLATE CIVIL. 
Before: dtr. Justice Mosely. 


“MAUNG SHWE THIN v. MAUNG THA OK* 


Fishery revenue, arrears of—Mode of recovery—Aitachment and sale of land 


—Resuniption of land illegal—Civil ‘Court's jurtsdiction—Fisheries Act, 
s.27-U pper' Burma Lanil and Revenue Regulation, ss. 37 (c),-41,53 (2) (xii). 
Arrears. of fishery revenue -may ‘be. recovered -as if they were arrears .of 
‘revenue (not land revenue), ‘The provisions of s. 41 of the Upper Burma Land 
and Reventie Regulation ‘inust’be observed ander which an attachment’and sale 
‘of'land of {the “defaulter are ‘necessary ‘steps for the ré¢overy of revenue. “If 
‘instead the revenue. officer resumes the land and allows another person.to have 
-it, he acts without jurisdiction and a civil Court has ‘jurisdiction to entertain a 
‘suit at/the instance of the:aggrieved ‘party. .A civil Court’s ‘jurisdiction is 
barred ‘if there had been any proper Process : for the recovery of: arrears of 
revenue, which was not the case here. . 
Resumption. of land is only allowed by the rules in the case of arrears of 
latid revenue'itself, and only in’ the case of state'land. 
‘Burma. Oil Co.,:Ltd..v. Baijnath Singh (1917-20) 3° UBR, 212 ;.Sonilaliv, 
Delawar (1914-16) 2°U.B.R. 154, referred to, 
_. Ko Cheik-v.:Seeretary of State for India, [1939] Ran. 275, 5 distinguished. 


G. wN. Banerjeesfor the appellant. 
‘E Maung (1) for the respondent. 
MOSEELY, J:—The.plaintiff-respondent Maung Tha.Ok 


was surety for the -payment of ‘fishery revenue -on 


ibehalf.of:aifishery-Jessee in Upper Burma. That lessee 

dito. pdy the revenue and Maung Tha ‘Ok's :land 
was ‘sold. “Maung Tha ‘Ok claimed that it -was 
‘bobabaing land, :the defendant that it was state land. 
‘ThetriahCourtdid not.come to anyfinding on the point. 
Under section 27 of the Fisheries Act.arrears of fishery 





revenue may ‘be recovered as if they were arrears of 


revenue (not land revenue), and the term “revenue ”’ 


is defined ‘in section 37 (c) of the Regulation as 
including revenue payable on account of :fisheries. 
The surety’s land was resumed though notice to pay 





* Civil 2nd Appeal No. 42 of 1940 from the judgment of the Assistant:District 
Court of Minbu in Civil Appeal No. 15 of 1939. 
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the revenue ‘was never served..on him. The land 
was taken over or resumed by Government and the 
‘defendant-appellant Maung Shwe Thin was allowed to © 
take it on payment ‘of the arrears Rs. 70-8-0. ‘There 
was, however, no attachment or sale.of the land within 
the meaning of section #1 which gives the Bees by 
which arrears may be recovered. 

Resumption is only allowed by the rules an- the case 
of arrears.of land revenue itself, and only in the-case of 
state land, vide rule 174 framed under section 41 (1) 
(d) : (Rule 34 quoted by the Court of First Appeal has 
been cancelled). 

The two ‘lower Courts -were of the opinion that a 
civil ‘Court had jurisdiction and that :the plaintiff's 
‘claim was bound.:to succeed. “Ihe case quoted by the 
lower appellate Court: Maung Po Cho -w.. Maung San 
-Bwin (1) is irrelevant. That.concerns the jurisdiction 
of the civil Courts to -entertain disputes between 
private persons as. to ‘the right te occupy land .over 
which no landhelders rights have been acquired under 
‘the ‘Lower ‘Burma Land:and Revenue Act. There are 


‘similar decisions in Upper Burma as ito the effect’ 


ef section 53 (2) (ii) of tthe Regulation,—Sonilal 
Sheoshankay. Délawar (2) and Burma:Oil: Company, 
Limited v ‘Baijnath Singh (3). 
The.only:contention raised in this appeal de that: the 
“suit was barred :byithe ‘provisions of section 53 (2) (xii) 
' of tthe. Regulation which says tha t a .civil ‘Court -shall 
“not exercise jurisdiction over “any :claim ‘connected 
with, or arising out of, the: collection of: revenue, or the 
enforcement of :any process for ithe recovery of :an 
‘arrear of:revenue .or .any :sum ‘recoverable ‘as -such .an 
__ arrear.” Ko Cheik v. Secr ‘ees as State ee dndia (4)is 








(1) (1925) LLR.3RanA7l.- (3) ee 20) .3: U;BGR. 212, 
(2) (1914-16) 2 UBRASL (4) [1939] Ran. 275. 
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quoted in this connection. That, however was a case 
where there were properly instituted recovery proceed- 
ings for the recovery of thathameda tax, and the claim 
was in respect of the property sold in connection with 
the collection of revenue. ; 

The question in the present. case is whether the 


plaintiff's claim is connected with, or arising out of, 


a collection : of revenue, or the enforcement of any 


i see for the recovery of an arreat of revenue. The 


words “ connected with or arising out of the collection 


-of revenue” must: be construed reasonably. Their 


meaning ‘cannot be extendéd-so as to include any 


consequences, however indirect, or however unjustified 
‘by law, of action taken to collect revenue. I do not 
think it can.be said that the plaintiff's claim in this suit 


was connected with or arose. out of a collection of | 


‘revenue merely because, when the revenue was not 


collected; ‘the revenue authorities: proceeded’ without 
ence tp resis > the” land. a my opinion the 
ie “mean collection: a 







No oe pea 





he the 





Courts fH be: batred.< 
‘For these reasons I consider that the ards of the 
lower Courts were correct and’ this appeal is. dismissed 


with: costs, advocate’s s fee two gold mohurs.” 
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COURT-FEES ACT REFERENCE. 
Before Mr, Justice Ba U. 


R.M.P.L.S. CHETTYAR nw 1940 
0. . June 3.- 


KOORMIAH AND ANOTHER.’ * 


Court-fees—Suit embracing two be more poittadekCouk fee a aes on sum 
claimed in each mortgage “ Distinct Subjects "Distinct causes: of action 
—Transjer of Prop:rty Act, s. 67A—Court-fees Act,s.I7. | 

Ina suit which embraces two or more mortgages the Court fee must be paid, 
not on the aggregate of the sums claimed; but on the’ sum’ claimed in each of: 
_ the mortgages separately. The words ‘distinct subjects » in s. v7 &, the 
Court-fees Act mean distinct causes’ of action. 

Chetty, P.L.R.M N., In re.v.-Po Kin, 5 LB. R: 94; Rissord ‘Lal v. Mosumdar, 
LL.R. 8 Cal, 593; Mul Chand'v.e-Shtb Charan: ‘Eal, LL.R, 2 all. 676 Naugelan 
Lal v. Stephenson, 4 Pat. L.J. 195, referred to... 

S, 67A of the Transfer of: Property A Act does - not contrél 
Fees ‘Act. 

._ Barker v. Edger (1898) re Cc, 748; “Po 
Ayyar, A.LR. (1935) Mad, 262 ; Radha Rane 
referred to. : 


LA 


17 of the Court 














hi Town: ‘Ban. Lia. v. Krishna 
v LR. a Cal. 720 


V.S. Venkatram ae the pla nitiff. “Under s. ‘OTA of 
the Transfer of Property Act. the pla 5 
from bringing two sepa suits S 
he now holds, ; 
Procedure Code. S. 
apply to the case beca 





words “ distances subjects? in that section mean 
distinct causes of action, Chars sal Rani: v.Ram Dai (1); 
Mul Chand v. Shib Charan: (2); Reference ‘under the 
Court Fees Act (3), in respect of ‘which’ a plaintiff can 
bring separate suits. 

The decision in Pollachi Pea: Bank. Lid. v 
A.S. Krishna Ayyar (4) is against the plaintiff, but, with 
respect, the reasoning does not appear to be sound. 





* Civil Regular Suit No. 52 of 1940. 


(1) LL.R. 1 All. 552. (3) LL.R. 16 All. 401. 
{2) I,L.R. 2 All, 676. (4) 68 Mad. LJ. 316. 
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If there isa doubt as tothe application of s. 17 of 
the Court Fees Act the benefit of the doubt is the right 
of the subject. Bengal had to amend this section 
because of this doubt. 


Tun Byu (Government Advocate) for the Goa 


_ §,67A: of the Transfer of Property Act has nothing to 


du: with the. Court Fees ‘Act. One: does: not have to 
look at ‘the provisions of the Transfer of Property to 
construé. the Court. Fees. Act. The decision in Radha 
Ranee Dasee v. Kshettre Mohan (1) is directly: in point. 
See'also In re P.L.RMLN. Perchiappa Chetty v. 


‘Po: Kin (2); Nawaba Wazivi Begum v. Shashi Bhushan — 


Rai (3)... 


Veikairam ‘in: ceply The decision in Radha 
ase is based. on Calcutta law, and N awaba 









s. 67A is. not to be applicable the-second part of s. 17 
of the Court Fees Act would be rendered Aen ear 


-The question that, there ore, arises now is: hoes Sie 
- fee is to be assessed.in as ae whiek peebe w two or 


‘Ink 







more: mortgages. 





section: 17 ie the ‘Court-fee: Act, Court fees te. in 
his opinion be assessed on: eachi mortgage. 
Section 17 of the Court-fees Act provides: that— 
. “Where a suit embraces ‘two or more distinct subjects,. the 
plaint or memorandum of appeal shall be chargeable with the 


(f¥ LER. 63 Cal. 720, (2) 5 E.B.R. 94: 
(3) LL.R. 2 Pat. 874. 


: enactment of s. 67A.° Th * 
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aggregate amount, of the fees.to.which the plaints: or memoranda 
of appeal in suits embracing separately each of such subjects 
would be liable under this Act.”” 


The words “distinct subjects”, as: used in this 
section, have been interpreted as meaning distinct 
causes of action—Mul Chand'v. Shib Charan, Izal (1); 
Kissori Lal Ray. v.. Sharut Chandra, Mozumdar. (2); 


In re P.L.R:M.N. Perchiagpa. Chetty v. Po, Kin. (3),and 


Nauratan Lal v. "Stephenson (4)... What: section, 17, 
therefore; means ‘js that-in' a suit which: embraces: two 


or more distinct causes of action Court- fee shall'be paid 


on. gach. cause of action. ‘There is no. dispute. that 
each mortgage constitutes. a distinct c ‘ause of action. 
Consequently, in a suit. wi ich embraces two. or more 
mortgages. Court-fee shall’ 
, Learned counsel for th 
“would be the logical viev 
Transfer of Property Act 
According to him, whats 
Act contemplates is.a sui 
causes of action in regpect-of 
separate suits, if he chao 
choose to he can unite ther 
that it'does not contempt 
or more causes of action 
cannot file separate suits. I 
67A of the Transfer of Pro ) 
holds.two or more mortg: 
mortgagor must enforce 
and so section 17 of the wt-fees Acct does not ohae 
to a mortgage suit which sembraces two or more 
mortgages: in other words, his contention is that 
section, 17 of the Court-fees. Act must be read subject 
































(1) (1880) LL.R. 2 All. 676. (3) 5 L.B.R. 94, 
(2); (1882); h.R. 8 Cal 593. (4). 4. Pat. L.J., 19. 
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to section 67A of the Transfer of Property. Act. I 


‘cannot accept this contention. 


_ + In Barker v. Edger (1), their puosalips of the Privy 
Council observed : 





“ The gendral psit vis,  Geheralia S sacialibns non derogant.’ 
‘When the: Legislature. given.its attention toa separate subject, 
and made provision ‘for ity the presumption is that a subsequent . 


_ general énactment is not: ‘intended to ‘interfere with the special © 
vi provision ‘unless : life 
enactment must be'co 






ts: that, intention very clearly.. Each 
edi in ‘that respect according io its own 
: Pee | is , 







Here with, the provisions 
$ no- special provision 
tt-fees Act is an Act 
lecting a tax ; while 
ith the transmission 

_ They are thus two 
opinion, section 67A 
‘t does not control 
This is also the view 
The Pollachi Town 
uswami Chettyar v 

) where the learned 
























by the petitioner correct. 





does: not comprise as. many. “subjects as there are mortgages. I 
am’ not prepared to accept ‘this contention. The principle of 
consolidation applied by S. ‘67- A, TP. Act, has no bearing upon 
the interpretation of S. 17, Court-fees Act. The very basis of 


(1) (1898) A.C. 748, 754: (2) ALR. (1935) Mad: 262. 
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Section 67-A is that there is more than one subject. The 1940 
mortgages sued on may be different from one ancther in their terms Cyerryar 
and incidents ; even the causes of action may have accrued on - MPLS 
different dates. All that S. 67-A enacts is, that the mortgagee is 2 
bound to sue on all the mortgages in respect of which the mortgage 


money has by the time of the suit become due.” : Ba JU, J. 


K te. 


This was ‘quoted saath approval by Mitter and 
Patterson JJ. of the “Calcutta High Court in Radha 
Ranee Dasee v. Kshetitra Mohan..Chakrabarti (1), the 
headnote of which is: in. the following terms : 






“The proper court-fee: ts be: paid_o on a. saint ina suit to 


enforce several mortgage: ‘bonds, by: ‘which-different: properties are 
hypothecated, is not.on the: aggregate amount of the: claim but the 
total of the fees payable 

of each of the bonds.: 





(1) (1935) ILL.R. 63-Cal. 720, 
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Before Mr. Justice Dunkley: 


MA. KALEMA. AND: ANOTHER 
MA KYAING' anp’ OTHERs.* 


Minor, party to; execution. proceedings—Baecution proceedings continuance of 
swit—Compromise. without leave of Court—Adult parties cannot avoid | 
compromise ‘Compromise ‘voidable at ‘iristasice of minor against all parties 
—Civil Procedure Code, o. 92; rs 2. te 
Execution proceedings: are: a. ‘continuance of the suit and the provisions’ ‘of 
‘Order 32, rule.7 of the Civil Procedure Code are applicable to an agreement or 
compromise made: in . the course of proceedings " for the execution of the. decree 
‘obtained inthe suit.» -Tf.a friend or guardian of a minor who is a party to 
the proceedings: agrees t acon romise without the leave of the Court expressly 
‘recorded in the:pr dings, : the: compromise i is voidable ‘against all parties - 
‘other: than the: niin The adult: parties cannot avdid the compromise on the 
ground that’ the: léave' of the Court ‘had ‘not. been’ oblained; but if the. minor 
challenges it, the e coerorilae, is. voidable ae all rece 






















nt beappelian and one .U ‘Pan: On 
‘compromise effected between 


‘the Ai Assistant District ” 
’an On is nota party to 
appealed against the 
val ' e District. Court of Pyapén 
on first appé 1, which decreed the suit eS him and 
the two appellants... 

~The two appellants and the 2nd, 3rd and 4th respond- 
ents. are the heirs of one U Tha Maung. Ma Kyaing, 
the Ist respondent, is the mother of the other respond- 





* Special: Civil 2nd- Appeal- No: 87- of 1-940-from- the -judgment.of the District 
Court o Pyapén in Civil.lst' Appeak Nn..17 of 1939; 
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ents. Ina suit for the administration of the estate: of 
U Tha Maung: she acted as the next: friend: of: the other 
three respondents. who: were all minors.at. that:time. 
&. decree. was obtained:in connection: with that adminis- 
tration suit against WU Pan On: for asum of Rs. 6,750, 
being the rent of'a rice mill. The decree was obtained 
by the receiver of the estate, and after it. had been 
obtained it was transferred bi. him. to. ‘the appellants 
and respondents jointly. Ma Kyaing had, no. -personal 
interest in: this decree and. she. is not. really a: proper 
party to the: present. praceedings. After the decree had 
been transferred, tothem, the appellants. and Ma, Kyaing 
“executed a power-of-attorney in:fav. ‘one U On Pe 
so that: he could execute. the decree. ir behalf. 
U On Pe obtained a transfer of the decree to: the 
‘Assistant. District. Court of Pyapén. and. applied. in 
that Court for exécution thereof: In November, 1934, 
Ma Kyaing. cancelled the. power- -of-attorney which she 
had given to U-On' Pe and, therefore, from that stage 
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onwards: he had: no: authority. to. act. as the -agent of the | 


_ next-friend of the other three- respondents. However, 
in spite of Ma Kyaing | having: cancelled his power, 
U On Pe filed a fresh ‘execution application ;j in: Civil 
Execution Case No; 27 of 193 
Court of Pyapén,.. and in that application, hich. is 
- signed by. U On Pe: nd ‘the: appellant Maung’ Than 
only, U On Pe did not give any. description of his 
status, or state what: his right'to execute the decree 
on behalf of the other“decree-holders. Unfortunately, 
the learned Assistant District Judge held no: enquiry 
whatever into this important point and did not question 
the status of U On Pe. In first appeal the learned 
District Judge, in the course of a long and discursive 
judgment, has discussed this question of U Om Pe’s 
status in Civil Execution Case No. 27 of 1935 of the 
Assistant District Court of Pyapon at great length, but 
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~ 1940" it is quite unnecessary, for the. purpose of the point for 
Ma Kateaa decision ‘in these ‘proceedings, to come to any definite 

tka Kezise. decision regarding the status of U On Pe in those 

Pesan execution proceedings, and it may be accepted that, so 
far as the 2nd, 3rd-and 4th respondents were concerned, 

he was acting as the ext-friend. At the same time 
as the execution app ation was filed, U On Pe and 












praceotiigs 
n. re 








et it ie egtetereds 
6-9-35. 
é-closed. Enter non- 


Judge recorded 
as_to whether 


ise; was. hi fe acted a as. the next: friend of the 
three. respondents who. were minors.at the .time.; and 
rule 7. of: Order 32 reads as follows : 


“ (1) No next-friend or guardian for the suit shall, without the 
“Jeave of the Court,. expressly recorded in the proceedings, enter 
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gute: any. agreement or. compromise on behalf ofa minor with 
reference to the suit in which he acts as next-friend or guardian. 

(2) Any such agreement or compromise entered. into without 
the leave of the Court so recorded shall be voidable against all 
parties other than the minor.” 


Execution proceedings are a.continuance of the suit, 
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and Order 32, rule 7,.is . applicable : to an agreement or 


-compromise mages in the course of: proceedings. for the 
execution of the..decree’ obtained“ in. the suit. . The 


compromise now in question. was recorded. without. the 


leave of the Court, and: no‘such leave was expressly 
recorded in the proceedings. . Hence. there was a 
contrayention of sub- rule (l f rule 7, and, consequently, 

d : voidable against 








respondents a are: Cor ae 
tule 7, but he argHes th 


these cases lay dogin that it is only. the mino PS who has 
the right to avoid such~a. compromise, and’ that the 
adult parties have no right to avoid it on the ground 
that the necessary leave of the Court has not been 


(1) (1916) L.L.R. 39 Mad. 409 (P.C.). (2) 43 C.W.N, 962, 
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1949 obtained. That ‘proposition ‘is undoubtedly correct, 
Ma Karema but it is clear from the provisions of sub-rule (2) of 
Ma Kvame. ule.7 that when a minor desires to.avoid a compromise, 
which is.voidable at his instance, sit is voidable against 
all parties, and, therefore, the appellants cannot now 
ibe permitted ‘to:act on:the: compromise, which must be 
declaredto-be:void against them. This is the decision 
at which the learned District Judge on first appeal 
artived, ‘though on somewhat different grounds. 
- ‘"Phe’result, ‘theréfore, is that this appeal ‘fails :and iis 
dismissed -with -eosts, advocate's ‘fee five gold mohurs. 


DUNKELEY, J. 


4940] . ‘RANGOON LAW RBPORTS. 
LETTERS PATENT APPEAL. 


Before Sir Ernest H.’Goodman Roberts, ‘Kt., Chief Justice, 
sand “Mr.-Fustice Mosely. . 


DEOKALI ‘PATTAK v. RAMDEVI AnD ANOTHER. 


Second appeal—Givil Procedure Code, 's. 100—Finding of ; fact. by first appellate 


Court based on sufficient evidence—Conclusions derived rom findings of 


‘facl—A mbiguity and ur satisfactory conclusion of first appellate Court— 
Concurrent finding of :fact—High Court's interference —Representative suit 
.by sole creditor—Trans fer of Property Act,.s. 53. 
If there is evidence upon which a finding of fact has been arrived at, which 
-could have been’ arrived-at with «propriety: by ‘the ; first ‘ azpellate‘Court, -the 
High: Court.on-second: appeal under.s...100. of: the, Civil: Procedure Gode-will-not 
interfere with such. finding. 


Asgar Ali v. C:ViRM. Firm, ¥. Li. R. yg ‘Ran. 81; ‘U ‘Rai ‘Gyaw Thoo & Coy. 


‘Ltd. v, Ma Hla'U: “Pru, [1940].Ran. 180,'referred to. 
«+ The High Court can;: however, adjudicate. as matter. of law.on ‘the soundness. 
of conclusions which have been derived from findings of fact. 

Ram Gopal'v, ‘ Stamaskhaton, 19512, 228, referredito, |: 

The High-Court can also- interwene. on.a question: of - fact-where the -matter: 
. has been ambiguously dealt with. and no satisfactory * conclusion has been: 
‘arrived 'at in ‘the Court*below. “But to ‘constitate a concurrerit™ finding of “fact 
‘itis notinécessary for the: Distriet Court to:say:in terms: teaNitagricst invevary 
detail with the trial :Court. : : 

Ma Hla Me v. Maung Hla Baw, I.L'R. 8 Ran. 435, ‘rel feed ‘tO. | 

*A suit‘on béhdlf, or for the’benefit;of all the: creditcrs ‘eanibe institated bya. 
creditor, and mustibe:so. instituted, ini vorder.to:set: aside. a teatisfer anders. .53,, 
of the Transfer of Property Act even if he were thie-sole creditor. 

AKAC.T.V. Chettyar'v. RM. ARS: Firm, LL:R. 12 ‘Ran. “666, referrett to. 











Bhaitachar ryya for the appellant. 
Srinivasan for: the sespondents. E 


ROBERTS, C3j.—This 4 tsa “Letters<Patentappeal unm 
‘respect of ‘which a ‘certificate! has “been given that ithe: 
‘case is.a fit-one for -appeal,-and the question ‘before us 
ds whether ‘the finding - ‘of ‘the. ‘District Judge, -Meiktila,, 
thatia gift by registered deed, « ‘dated:the 25th ‘October 
'1933, by one Ganesh ‘Prasaditto | his: wife (Ramdevi, of 
two houses, was voidable as being. made with intent to. 
.defeat or delay his creditors, within .the -meaning of 
isection.53.0f the Transfer:of PropeitysAct. If itis .a 


* Letters Patent Appeal No. 5 of 1940 from the ‘judgment of ithis Court in 
Civili 2nd Appeal No. 191-of 1939, 
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finding of fact it cannot be interfered with by reason of 
the existence of the rule which has been recently 
explained in U Rai Gyaw Thoo-& Co., Lid. v. Ma Hla 
U Pru (1). The District Judge’s finding purported to 
be one of fact, and we have to decide whether there 
‘was any material, sufficient. i in ‘law, from which the 
District Judge could arrive by inference or deduction 
at the conclusion at which he arrived. 

itis, ‘of course, ‘necessary for us to distinguish 
“between. evidence which would be ‘sufficient and 
evidence which we ourselves might think satisfactory. 
It is not allowable for the. learned Judge in second 
 Bppeal, or for. us, to say. merely that- we are not satisfied 
‘that matters of feet were ‘proved, within the meaning of 
section 3 of the Evidence Act : we should have. to go 
further, in- order 'to' impugn the. finding of. fact of -the 
learned District: Judge, | and ‘say that there was. no: 


_ sufficient evidence, And the question: here is whether’ 


the learned Judge’ was right i in saying that’ there’ was 
no sufficient evidence in law, i.e., no. material at «all, 
from which.a: deduction and inference: could be made. 
If there is any evidence at all, ‘itis plain that we cannot 
interfere. 

We can, as has ‘been pointed out by Mr. ‘Srinivasan, 
referring to Ram Gopal v. ‘Shainskhaion (2), adjudicate 
on the soundness. of conclusions | which have been. 
derived from findings of fact. On: the other hand, if 
there is evidence upon which’a finding of fact has been 
arrived. at, which’ could have. ‘been arrived at with 
propriety, our function is at an end. See Asgar Ali v. 
C.V.R.M. Firm (3); where the: judgment of the Court 
ended with these. words :” : 

“ In the present case both Courts hee found that as a matter 

of fact the transfer of. the land in question was fraudulent, and 


(1} [1940] Ran. 180. “5. (2) (1892) 19 LA. 228. 
(3) (1985) 1. LL.R. 14 Ran, 81, 
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against this finding of fact no second appeal lies. The appeal is, - 


therefore, dismissed with costs. 


What, then, was the evidence upon which the 
learned District Judge purported to arrive at a finding 
of fact? First of all, it is said by the learned Judge in. 


second appeal. that there was evidence that. Ganesh 
Prasad was not financially embarrassed. That evidence, 


however, was disbelieved in the trial Court. Itisclear . 


that the gift which he purported to make to his wife on 
the 25th October 1933 was made four days after he got 
a notice of demand for Rs. 2,500 from a creditor, Jagat 


Singh, and shortly after the gift to his. wife. had’ been © 
made Jagat Singh was: ‘obliged t to file a. “suit in order to. 


get this money paid: to him. 
There: is, “morecver, | edidenct. that. ‘the ‘sresnink 
; appellant. ‘Deokali. -Pattak. accepted the. mortgage of 


_some property of Ganesh Prasad i in April 1934: to cover | 


_a.debt of Rs. 2 joe: due to the former. ‘It is said that 


there is evidence on the’ record: ‘to show that the ’ 


_ mortgaged property coveréd the amount of the debt, 
but, in our opinion, this is by’ no means clear, There 
is no doubt that the appellant took: what he could then 


get by way of security, the mortgage being by way of . 


renewal of an old promissory note. It is-stated in the 
judgment appealed. against that “it is inconceivable 
that the respondent would have accepted such a 

mortgage if he had not himself been satisfied at the 
time that his debt was sufficiently secured.” But there 
is no contention that this was a mortgage which was 


taken by a person who was parting with his property in . 


consequence of having obtained proper security ; on 
the contrary, he was a creditor who was trying to cover 
himself by every means in his power. | 

Not oniy did he take a mortgage of the property, 
but Ganesh Prasad also had a policy on his life which 
he ce along with these lands, and it was in 
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evidence ‘and. accepted: ‘that. this was the’ subject of a 
prior assignment to his wife; this was found by the 


learned Subdivisional Judge and: inferentially confirmed 


by the District’ Court. 
There were other: créditors ‘who ' pened: decrees 
within a Short time: afterwards. It is, to my mind, 


unnecessary to go into: their claims in detail ;. it 
_ is enough. to: say that, when an examination of the 


position. comes. to. ‘be. made, there were grounds for. : 
saying that. Ganesh. Prasad was financially embarrassed 
both after:as ’ ‘well as before the time he made the 
gift-of: the. houses to his wife. 

‘It has’ been urged | on behalf of the respondent that 
the gift of the two. houses was made not by Ganesh 
Prasad - alone. but by. Ganesh Prasad and Muniram. 
2ad and it appears that his only legal: 
is Lal: Chand, the..second respondent,. 
is gtanseen p (Munya a the father 












collusion with Manian, ane that Muniram’ Ss name was: 
used for the purpose of making’ ~what was represented | 
as a gift, whereas in fact it was merely a device ip order 


_ to defeat.or delay the creditors.. 


- Then itis. said that this ought to bea representative 
suit and that: the plaintiff- appellant represents no one- 
except himself. : It is, I think, clear that the suit has 
been: instituted on behalf, or for the benefit, of all the 
creditors.” The case to which: reference may be. made 
in this connection is that of A.K.A.C.T.V. Chettyar vi 
R.M.A.RS. Firm (1). Even if the plaints were the 


, w (1934) 1 LL.R. 12 Ran. 666, 
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only creditor, I do not see why he. should not, in these 
circumstances, bring a suit of this kind, and I. agree . 
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with ‘the observation. of the learned iieries Hides in- Rauber 


this connection. 

It is urged that all the creditors have oy paid off 
now and that therefore it is impossible to say that the 
transfer is void ; but what we have to consider-is the 


action. of Ganesh Prasad.on the 25th October 1933 and: 


not whether the creditors have been defeatéd since : it 
is quite clear that many of them may ‘have “been 
‘delayed. 
The last point that was taken was that the learned 
_ District Judge did not specifically say that there was 
fraud and there must be a concurrent finding of fact.so 
that the Subdivisional Court and the District Court are 
agreed before the learned Judge in second appeal is 
. bound. There is, however, in my opinion, no magic 


in any special formula of words, nor is the District’ 


Judge bound to take every. sentence of the learned 
Subdivisional Judge and say in terms that he agrees 
with it as though he were a litigant dealing with all his 
opponent’s pleadings. He. uses in a part of his 
judgment the phrase “it is not -unreasonable to 
presume ”, and it is said that it is ambiguous. In my 
‘opinion, it means no more than that he was satisfied 
that the Subdivisional Judge was right in the conclusion 
at which he arrived, or at least that he was unwilling to 
disturb it. There I see a Clear distinction between this 
case and the case of Ma Hla Me v. Maung Hla Baw (1), 
which is only authority for the proposition that the 
High Court may intervene on a question of fact where 
the matter has been ambiguously dealt with and no 
satisfactory conclusion has been arrived at in the Court 
below. 





(1) (1930) LLL.R.'8 Ran. 425. 
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hts Bearing all these matters in mind, I am of opinion 
_Deoxatr that the whole case is really summed up in the observa- 


Ruwwevt. tionfof the Bench in Asgar Ali v. C.V.R.M. Firm (1) 
Roserrs, tO Which I have referred in the earlier part of my 


CJ. . judgment. And, therefore this appeal must be allowed 

we and the judgment and decree of the learned Judge in 

second appeal must be set aside and the judgment of 

the District Court must be confirmed and the ‘decree 

of the. Subdivisional Court upheld with costs in alk 
Courts, advocate’s fee in this Court ten gold mohurs, 


MosELy, J.—I agree. 


(A) (1935) LAR, 14 Ran, 81. 
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‘APPELLATE CIVIL. 


Before Mr. Justice Dunkley, and Mr, Justice Blagde+ 


MA KYIN SEIN AND OTHERS 
v. 
MAUNG KYIN HTAIK.* 


Burmese Buddhist law—Keittima adoption~—Severance of parental and filial 
_tie—Unilateral act of parent, natural or adoptive—Adoptive parent's acts 
severing relalionship—A cquiescence of adopted child. of mature age—Acts 


of child showing acquiescence—Relationship severed—Adopted child ‘loses ° 


right of inheritance—Keittima child and natural child—Oblzgation to vue 
with parents—Adoftion of child by pongyi. 
Under Burmese Buddhist law the relationship between an adoptive parent 
:and his adopted child cannot be terminated by the unilateral a act.of. the parent. 
An adoptive. parent has no power to disinherit his adopted child {except 
possibly by giving him away in adoption) any more than a natural parent has 
such power in respect of his natural and lawful children. : 
San Paw v. Ma Yin, 12 Bur. L-T. 207, referred to. 
But if the adoptive parents phow by their acts that they have severed the 
relationship with their kezftz. , and if the conduct of the child who has 
reached the age of discretion shows that he has acquiesced in their wishes, as 








expressed by their acts, so that neither party regards the other any more as | 


child or as parents, then the presumption arises that the tie between the 
adoptive parents and the child has been broken off and the latter’ s right of 
«inheritance in his adoptive parents’ estate is lost. 

A keittima child is not for all purposes in an identical position with a 
natural child. Theold requirement of living with the adoptive parents is no 
longer essential to a heittima ¢ child’s right of inheritance, but where, as in this 
case, there is by the parenta a clear repudiation of the relationship anda 
.deliberate choice of residence elsewhere by the child, coupled with other facts, 
-Such as the upbringing and education of the child in his ‘younger days by other 
people, the child refraining from claiming his share in the joint property of his 


adoptive parents on the death of the mother and the remarriage of the father, 


although the claim of the natural daughter was acknowledged and satisfied, and 

ithe casual attendance at his adoptive father’s funeral without taking part in 

the ceremonies, the inference arises that thetie of parent and child has been 
_ Severed. 

Ko Pe Kyai v. Ma Their Ka, [1937] Ran. 426; Ma F v. Maung Shwe Kaing, 
‘PJ. 520 ; Ma Gyan v: Maung Kywin, (1892-96) 2 U.B.R. 176 ;|}Ma Nyun Sein v. 
Maung Chan Mya,11.L.B.R. 124+ Ma Than Nyun v. Daw Shwe Thit, LL.R. 
‘14 Ran. 557; Maung . Aing v. Ma Kin, (1892-96) 2 U.B.R.22; Maung Ba Pe 


* Civil 1st Appeal No. 18 of 1940 from the judgment of the District Court 
-of Pyap6n‘in Civil Regular Suit No. 3 of 1939. 
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. v,. Maung Shwe Ba, 1.L.R. 6 Ran, 520 (P.C.) ;, Maung Po Sein v. Maung In 


Din, 8.J.L.B. 191 ; Maung Shwe Thwe v,.Ma Saing, (1897-1901) 2 U.B.R. 135 ;. 
Maung Thein v. U Tha Byaw, [1939] Ran, 341 ; Maung Thwe v. Maung Tun Pe,. 
44 LA. 251°; Nga Min Gyaw v. Me Pi, 9.J.L.B. (8; U Ba Thoung v. Daw U,. 
[1938] Ran. 323, referred to. ° 


A pongyi being bound by’ the Vinaya not to have natural children cannot. 
adopt achild. : 
Ma On Kyi v. Ma sites May, A.LR, (1929) Ran. 173, referred to. 
EM aung (1) for the appellants, 
Aye Maung (2) for the respondent. 


- DuNKLEY, |.—The ; suit out of which this appeal. 


arises was a suit by the: plaintifi-respondent for the 


administration of the estate ‘of U Maung Maung, 


deceased, who died in the year 1933. The plaintiff-. 


respondent set up that he is the keittima adopted son 
of U Maung Maung and his first wife Ma Kyin Si, who 
died in or about -the year 1907. ‘The respondent 
alleges that he was. adopted with a view to inherit: by * 
U Maung: Maung and Ma.Kyin Si when he was_a 
few months old, and that Ma Kyin Si died when he: 
was alittle over one year old. U Maung Maung 
and Ma Kyin Si had a number of children born. 
to them, but the only one who survived infancy. 
was Ma An (3rd P.W.), who is the respondent’s. 


strongest supporter in his present claim. In or 


about the year 1909 U Maung Maung married as his. 
second wife one Ma Khin, who died in 1938 The: 
defendants-appellants are the surviving children of 


'U:‘Maung Maung and Ma Khin. Assuming that the 


respondent’s claim to be still the keiitima son of 
U Maung Maung is true, he might have claimed his. 


share of his adoptive father’s estate on the latter’s. 


remarriage, ‘and again on U Maung Maung’s death, and 
it is extremely significant that he waited until ‘after 
Ma Khin’s. death before putting forward his claim,. 


-and, although he has erroneously stated in paragraph 17 
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of his plaint that his cause of action arose on Ma Khin’s 
death, in the prayer he has asked for the administration 
‘of the éstate of U Maung Maung. This delay in 
making his claim is rendered even more important by 
the facts that on the 22nd November, 1920, (Exhibit 5), 
Ma An was given Rs. 20,000 by U Maung Maung as 
her share of the joint property of her -mother and 


U_ Maung Maung, due to her on-U Maung Maung’s 


remarriage, and that on the 23rd “January, 1935, 
(Exhibit 6), she was given by Ma Khin.a piece of land 
in full satisfaction of all claims which:she might have 
in the éstate of U Mating Maung, then: deceased. On 
neither of these occasions when his (alleged) adoptive 
sister claimed and obtained: a share’ of her father’s 
estate did the respondent make any claim. 

The. appellants, in their defence, ‘denied fhe 
adoption of the respondent, and in. the alternative 
pleaded that the relationship between U Maung Maung 
‘and the respondent, if it ever existed, was brought 
to an'end on the 25th June, 1910, 72, when the 
respondent.was only three or four, years of age, by 
U Maung -Maung giving away the respondent in 
keittima adoption tc a monk named U Zawana 
(2nd P.W.). The finding of the learned District Judge 
that the respondent was, in or about the year 1906, 
adopted in the keittima form by U.Maung Maung and 
Ma Kyin Si has not been strenuously contested before 
us. It could not very well be in view of the evidence 
of U An Za (ist P. W.); U Zawana (2nd P:W.) and 
Ma An (3rd P.W.) as to the actual adoption, and the 
admission made by U Maung Maung in the presence of 
a.number of prominent residents. of Pyapén, who have 
signed the document -as. witnesses, in: the ‘deed of 
adoption (Exhibit 8), dated 22nd February, 1921, in 
which he acknowledged that: the respondefit “was. the 
. keitlima son of himself and Ma Kyin Si. -- 
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- It is conceded .by both: sides that an adoptive 
parent has the same right as a natural parent in regard 
to giving his adopted child in adoption to another, and 
I think that this proposition. is probably correct, 
although I have not been able to find any authority for 
it. The adoptive parents step into the shoes of the 


natural parents, and it seems probable that, as natural 


the child. is a’minor no con 
‘behalf of ihe child would be 


parents can give away their child in adoption, adoptive 
parents also may give away their keittima child in 


_adoption ‘to another person,. who takes the child with 


the intention that the child shall. inherit to him, and if 
nt of any person on 
ecessary ‘to the validity 






of such a second adoption. “And, just as the, adoption 


from the natural parents has the effect of severing all 


the ties of the child with its natural family, so such a 
second adoption would have the effect of bringing to 
an end the relationship between the child and his 
original adoptive parents. But it is unnecessary for 
us to come to a decision on this question for the 


‘purported second adoption of the a ae was . 


invalid on another ground. 
_ Now itis clear from the. evidence tial soon after — 
his second marriage U Maung Maung desired to sever: 


his relationship with the respondent, and. purported to 


do so by giving away.the respondent in keittima 
adoption to the monk U Zawana on the 25th June, 
1910. This purported adoption was evidenced by the 
document Exhibit 8 executed more than ten years later, 


on the 22nd February 1921. .U Zawana, who is now 83 


years of age and whose mental powers are obviously 
failing, tried to pretend in his evidence that he did 
not intend to take the respondent in adoption, but he 


is naturally highly interested to deny that there was 


a monetary consideration for’ his execution. of this 
document, and I agree with the learned District Judge 
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that the evidence of U. Tha Kin (1st D.W.), an advocate 


of this Court, who signed the document as a witness, is . 
to be preferred as to the circumstances under which 


U Zawana and U Maung Maung executed it.. It was a 
confirmation in writing of an adoption which had taken 
place more than 10 years previously, and it shows that 
U Maung Maung severed his connection -with the 
respondent when the latter was about 4 years old, and 
remained of the same mind until his death. If a 
second adoption is possible, that would end the case in 
favour of the appellants. provided that the adoption of 
_the respondent by U @awana were a valid adoption 
“but, in'my opinion, it was invalid for the reason. that a 
Buddhist monk cannot validly adopt. It is perhaps not 
surprising that there is no reported. decision on this 
point, as:it must bea very rare occurrence for a pongyi 
- to desire to adopt a child, but in an unreported case, 
- “Ma -On Kyi and another v. Ma Thaung' May and 
- another (1), a Bench of this Court held that a pongyi, 
being bound by the Vinaya, cannot adopt. With the 
greatest respect, this must be so; A Buddhist monk 
is vowed to a life of celibacy and poverty, and has cut 
himself off from all-worldly ties. By reason of his vows 
he cannot have natural children and he can own 
no property. The notion that a person, bound by 
such vows, can adopt a child to take the place of 
natural children and inherit his non-existent estate is 
preposterous. Clearly a person whois precluded by 
his personal law from having natural children cannot 
adopt. 

However, U E Maung for the appellant concedes 
that the relationship between an adoptive parent and his 
adopted child cannot be terminated by the unilateral 
act of the parent. An adoptive parent has no power to 


(1) A.I.R (1929) Ran. 174. 
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disinherit his adopted child (except perhaps by giving: 
him away in adoption), any more than a natural parent 
has such power in respect of his natural and jawful 


‘children. [San Paw v. Ma Yin and others (1).] But. 


U E Maung contends that the relationship can be 


. severed by the act or acts of the adoptive parent in 


which. thé adopted child, having reached the age of 
discretion, has. by his conduct acquiesced. That 
a keitlima child may forfeit his right of inheritance 
by ‘his conduct. is unquestioned. According to the | 
Dhammathats he forfeited his right of inheritance by 


living separately from his adoptive parents (Manukye, : 
‘Book /X,. sections 25 and. 26), but the strictness of 


- this rule has been - modified by #tdicial decision. See 


Nga Min Gyaw v.. Me Pi (2), Maung Po Sein v. 
Maung In Din (3), Maung Aing and Maung Myaing ve - 
Ma Kin (4), Ma Gyan and Maung Ya Baw v, 
Maung Kywin and Ma Gyi (5), Maung Shwe Thwe-v.. 
Ma Saing and another (6). This question: was 
considered by their Lordships of the Privy Council in | 
1917 in the case of Maung Thwe v. Maung Tun Pe (7). 


~ In the course of their een their Lordships observed 2 


{at page 255): 


“A Rittima child may, sbocrding to the authorities, forfeit: 


his right of inheritance by separating from his adoptive parents. 


These authorities, however, draw a distinction. 


-between the cases where there are other. children with 


whom the kittima seeks to compete and share and cases where. 
he has no such competitor, and in the latter instance allow him 
to inherit in whole or in part notwithstanding his separation, 
This points to the true principle upon which the rule of forfeiture 
rests. It isa matter of intention. If the hittima child goes to 
live separately from his adoptive parents, it may be thathe has- 


(1) 12 Bur, L.T. 207. - (4) (1892-96) 2 U.B.R, 22, 
(2) SJ.L.B.8. (5) (1892-96) 2 U.B.R. 176. 
(3) SJLUBI91 | “ (6) (1897-1901) 2°U.B.R, 135." 


(7) (1917) 44-1.A, 252 5:14. Bur. L.T, 29, 
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shaken off the tie, that he has provided for himself, has discon- 
tinued the further performance of duty towards his adoptive 
parents, and has given up with his duty his claims upon their 


estate ; and itis more easy to presume this when the parents. ... 
' Kym HTalg, 


have other children who can perform the duties and receive 
the estate. The fact that the child goes to live apartis some 
evidence of an intention to break the bond. The distance may 
be so great as to render it impracticable for the child to continue 
to discharge his duties tu his adoptive parents, and in that -case 
it probably works a forfeiture. But if the distance be not: great, 
if the separation of residence be with the consent of. the: adoptive 
parents, and if the child is ready and willing tc discharge ‘filial 
duties after is separation, the bond is not broken.’” - 


Hence, it is clear that if the adoptive parents | show 
by their acts that they desire to sever the relationship 


with their keittima child, and if the conduct of the child _ 


shows that he acquiesces in their wishes, as .expressed 
by their acts, by living separately from them and 
not attempting to discharge filial duties, and by not 
asserting his rights as keittima child, even when it is. 
in his own interest to do so, the presumption arises 
that he intends to break off the tie with his adoptive 
parents, and under such circumstances ss forfeits his 
right of inheritance. 

When-the respondent was adopted, U Maung Maung 
and Ma Kyin Si were living at Eyagyi village, which 
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is about two miles from Neukpramde willace, where » 


the pongyi U Zawana lives. Ma Kyin Si’s mother, 
Daw Soon, also lived at Naukpyando. After his second 
marriage U Maung Maung moved to Pyapén where he 
lived up to the time of his death. Naukpyando is about: 
one hour’s journey. by boat from Pyapoén. The 
respondent has stated in his evidence that. after the 
death of Ma Kyin Si he lived with U Maung Maung. 
and his second wife Ma Khin at Pyap6én until he was. 
eight years old, and then he was sent to U Zawana’s. 
monastery at Naukpyando, where he lived until he was 
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18 years old, first asa scholar and later as a novice ; 
that after he left the monastery he lived with Daw Soon 


_at Naukpyando until she died in 1928; that he was — 


married ai that timeand he and his wife were living 
with Daw Soon; that he continued to live at N aukpyando 

until 1938, when he moved to Pyap6n; that his 
eccupatior since he left the monastery has been and 
still is that of a carpenter. The respondent cannot . 
have any real recollection. of his early life with 
U Maung Maung, and on this poiatI prefer the evidence 
of Ma An, who is 11 years oider than ‘the respondent. . 
She is strongly prejudiced in favour of the respondent ; 


- she has admitted that in her evidence. Shé has stated: 


that after the death of Ma Kyin Si she and the 
respondent were taken by Daw Soon to live with her. 
They lived with Daw Soon for about a year, and then 
U Maung Maung took them both to live with him and 
his second wife at Pyapén. A year later, that is, when 
the respondent was between 3 and 4 years old, the 
respondent was sent to U Zawana’s monastery at 
Naukpyando. The statement of Ma An on this point 
corresponds with the date mentioned in the document 
Exhibit 8 as the date.on which the original purported 
adoption of the respondent by U Zawana took place. 
Consequently it is clear that from about the time when 
the respondent was 3 or 4 years old U Maung Maung 
considered that he had put an end to all ties between 
himself and the respondent, and never subsequently 
looked upon the respondent as his son. He did 
not maintain the: boy ; he did not. “ shinbyu” him. 
Daw Soon fed him and performed the “‘shinbyu”’ 
ceremony. U Zawana has stated that U Maung Maung 
on his visits to the monastery used to give some 
sweetmeats to the respondent, but it is clear that 
U Maung Maung and his family respected U Zawana, 
and that U Maung Maung’s visits to the monastery 
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were for the purpose of seeing U Zawana, and not to 


see the respondent, and it is very slight evidence of any 
relationship between them that a wealthy Burmese 
gentleman should give cakes or pocket money to a 
school-boy on his visits to the monastery. U Maung 
Maung’s treatment of Ma An was in marked contrast. 
She continued to live with U Maung Maung and 
Ma Khin until she was 21 years.old, when she married 
and set up a separate establishment with her husband. 

The respondent did not attempt to perform filial 
duties towards U Maung Maung. He has stated in 
evidence that he used to pay visits to U Maung Maung 
at Pyapoén, but he admits that he never siept in 
U Maung Maung’s house and that the number of such 
visits was only ten in twenty years. U An Za and 
‘U Zawana have both stated that the respondent used to 
visit U Maung Maung, but they are very old and their 
memories are not good, and as they live at Naukpyando 
I cannot understand how they could know personally 
whether the respondent used to visit U Maung Maung 
or not. On the other hand, the appellants have called 
a number of the leading citizens of Pyap6n as witnesses, 
some of these witnesses having been close neighbours 
of U Maung Maung, and they have stated that they had 
never heard of the existence of an adopted son of 
U Maung Maung and had never seen the respondent 
in U Maung Maung’s house. They are persons who 
would have been likely to have known if the respondent 
had visited U Maung Maung at all frequently. Further, 
Ma An, who is the strongest witness for the respondent, 
has stated that whenever. the respondent visited Pyapén 
he used to stay in her house, and as far as she is aware 
he never went to her father’s house. 

It has been urged upon us that these facts do not 
show any intention on the part of the respondent 
to sever the tie of adoption, because. he had been 
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repudiated by U Maung Maung -and was therefore 
prevented from discharging his filial duties, which he 
was always ready and willing to discharge; but there. 
are other facts which, in my opinion, show conclusively 
that the respondent, after he had ’.come of age, 
acquiesced in-U Maung Maung’s severance of the 
relationship between them, and did not consider 
himself to be the keitlima son of U Maung Maung. 
U-Maung Maung was a Sino-Burman. According to 
the custom of persons of this class, he was buried with 
Chinese ceremonies, and in these ceremonies the son 
of the deceased takes a very prominent part. Also all, 
the near relatives of the deceased wear black clothes for 
a considerable time after his deathh U Maung Maung 
died in 1933, when the respondent was 27 years of age. 
I am prepared to accept the evidence that the respond- 
ent attended the funeral, although his presence was 
so inconspicuous that U An Za did not notice him. - 


_ He attended on two days as a follower of U Zawana, 


and did not stay at the funeral house. He was merely 
an ordinary guest at the funeral.’ He. did not wear 
mourning clothes, although the appellants .and their 
mother Ma Khin and Ma An did so. He took no part 
whatever in the funeral ceremonies. Clearly, therefore, 
he did not consider himself to be a son of U Maung 

Maung. In’ November, 1920, Ma An was given > 
Rs. 20,000 by U Maung Maung as her share of the 


| joint estate of U Maung Maung and Ma Kyin Si. The 


respondent admits that he knew about, this transaction. 
He was 14 years old at the time, and he had 
U. Zawana and Daw Soon to advise him. Yet he made 
no claim for himself. In January, 1935, after the death 
of U Maung Maung, Ma An made a further claim 
against her father’s estate and was given-a piece of land, 
valued at Rs, 1,500, by Ma Khin. The respondent 
admits that he knew about this transaction at the time. 
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He was 29 years old at that time, but he made no 
claim for himself. Daw Soon died in 1928, and at the 
time of her death she owned a holding of paddy land 
and a house and garden. Ma An applied to the 
revenue authorities to have these properties assessed 
to revenue in her name on the ground that-she was 


the sole heir of Daw Soon. The respondent objected, 


alleging that he was a joint heir with Ma An. U Maung 
Maung was examined by a revenue officer, and stated 
that the respondent was not his adopted son, and 
consequently Ma An’s application’ was successful. 
‘The respondent Mid not proceed further with his 
objection, and did not prosecute his claim before the 
-civil Courts. Ma An’s statement in evidence in regard 
‘to this matter is extremely illuminating. She said: 
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“At the time of his filing the objection he and I were... 
-temporarily on bad terms with each other. We arenowon . 


-speaking terms with each other. We have been so for about 
“seven years (t.e. since 1932). About seven years ago he expressed 
“his regret to me for having filed.the objection and said that he 
had made a mistake.” 


“Yet she is now ae supporting the See, 
-claim, because she has, as she admits, quarrelled 
‘with the appellants. A sister of U Maung Maung, 
named Daw Gyi, died in 1938, and according to 
‘Chinese Customary Law (which at that time was held 
‘to be applicable to Sino-Burmans) her nephews were 
her heirs. One nephew brought a suit in the Township 
‘Court of Pyapén for the administration of her estate, 
and he joined her other nephews as defendants in. the 
‘suit. If the respondent were the keittima son of 
U Maung Maung, he was also.a nephew of the deceased 
and entitled to share equally with the other nephews 
in the estate. Yet he was not made a party to the suit, 


and. although the respondent ; admits that he knew that 
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Daw Gyi’s nephews had inherited her estate he has. 
never claimed a share therein. _ 

All these facts raise the irresistible inference that. 
the respondent acquiesced in and agreed to the act of 
U Maung Maung in severing the tie of adoption and 


~ repudiating the respondent as his son, and for many 


years before U Maung Maung’ s death did not consider 
himself to be U Maung Maung’s adopted son. Hence 
the presumption arises that the respondent had inten- 
tionally severed the relationship with his adoptive 
father, and had thereby forfeited his right of inheritance. 

This appeal must therefore be allowed, the judgment: 
and decree of the District Court of ‘Pyapon set aside, 
and the suit of the plaintiff-respondent dismissed with 
costs in. both: Courts, advocate’ s fee to. be ‘calculated. 
ad valorem on ‘the amount of the claim, 1a.» 
Rs. 35,325. As-the plaintiff-respondent was” permitted. 
to. sue in forma pauperis, it is now ordered that ‘he. 
shall pay the Court-fees on his plaint which. he would 
have had to pay if he had not been permitted to sue as 
a pauper, and the District Court of Pyapon is directed 
to send a copy of the decree in™ this appeals to the: 
Collector of the Pyapon district. 


- BLAGDEN, ].—This: appeal oo interesting. 
questions of mixed law and fact. i 
_ >The plaintiff claims to administer the estate of 
U Maung Maung, deceased, as the keittima child of 
U Maung Maung and his first wife Ma Kyin Si. His. 
adoption was in controversy in the Court below. The | 
plaintiff adduced evidence to show that he was received’ 
into U Maung Maung’s household as an infant of 
about six months ; that a meal was given to pongyis to - 
celebrate his adoption on the occasion of his first bath;. 
and that an inscription on the tombstone of Ma Kyin Si 
referred to him as her son. Our attention was not’ 
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called to any evidence that the person who caused this 
inscription to be made was dead, but I see that 
U Zawana (P.W. 2) was able to testify to this and 
thereby make the inscription evidence under section 
32 (6) of the Evidence Act. On the other hand a 
-witness was adduced by the defendants who deposed 
to a conversation with U Maung Maung in ‘1908 in 
which ‘he referred to the then infant plaintiff as ‘being 
in his house, so to speak, ‘‘ on approval” and expressed 
doubts as to how long he (the deceased) could tolerate 
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his presence. This, if true; was quite inconsistent 


with a keittima adoption at the date of the conversation. 
But the witness was dealing with an event more than 


thirty years old, -Whatever the druth. about this : 
conversation (it may for example well ‘be that the - 


words were uttered:in ‘jest but, .as .so’ often happens - 
with jests, were not so understood) a subsequent event, = 


namely the execution of the document called Exhibit 8; 
-makes it clear beyond reasonable doubt that at'some. | 


‘time.in or about 1907 the plaintiff: was adopted as the 


keittima child of U Maung-Maung. U E Maung, wha 


appeared for the appéllants, did not very strongly 
- contend to the contrary, and therein he. showed his 
usual wise discretion. The area cf the dispute before 
- us has also been greatly narrowed as learned counsel 
on both sides agree that if at the date of the death’ of 
U Maung Maung the plaintiff was still his keittima son, 
the plaintiff is in the evenis that have happened 
entitled to 3/8ths (or one half of three quarters) of the 
payin property and 1/16th (or one half of one-eighth) 
of the lettetpbwa property of U Maung Maung, the 
other halves being represented by the share of which 
Ma Ant (his surviving daughter by his first marriage) 
elected to take possession on the death in 1933 of 
U Maung Maung in lieu of waiting for that of Ma Khin, 
‘his second wife. 
55 
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Given that the plaintiff was adopted by U Maung 
Maung, the question remains whether the relationship 
of father and son by adoption survived till 1933. 
During the life of Ma Kyin Si the deceased had his. 
home at Eyagyi. Ma Kyin Si died shortly after the 
plaintiff’s adoption and the two children, Ma Ant and 
the plaintiff, were apparently left for about a year in 
the care of her mother Daw Soon at Naukpyandoe. 
Then the deceased, married Ma Khin and at or about 


‘the same time. went to live at Pyap6n, distant according 


to Ma, Ant (P.W. 3} about one hour’s journey by boat 
from Naukpyandoe. But a year ot more later the two- 


children. ceased to be treated alike. When (according. 


to. the plaintiff) he was about five, or (according to. his. 
own witness Ma Ant) when he was three, he was sent 
back to live with his adoptive maternal grandmother 
Daw Soon. From that day forward he saw very little 
of the deceased or the deceased of -him.. From then: 
till he was about 22 he continuously resided either in 
the house of Daw Soon or at a kyaung (also at 
Naukpyandoe) presided over by U Zawana (P. W. 2);. 


where at first he daily attended. as a kyaungiha, Satine 


and sleeping at Daw Soon’s house and where he later, 


~ until he was about 18, resided as a koyin, Daw Soon 


supplying hisfood. A Shinbyu ceremony was performed. 
for him not by U Maung Maung but by Daw Soon 
although at about the same. time a similar ceremony 
was. performed for.a number of other youths by 
U Maung Maung. During these years almost his only. 
intercourse with U Maung Maung took place when, not: 
more often than monthly (the plaintiff himself says. 
only about once a year): U Maung Maung visited the 
kyaung when he used apparently to give the boy: 
pocket money and minor comestibles. With the 
greatest respect to. my learned brother’s views, I should. 
have thought that this by itself was rather strong, 
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evidence of intention to continue adoptive paternity, 1940 
though I agree it is quite insufficient to outweigh the eee 
other available evidence about this matter. cy 
On the 22nd February 1921 there came into yas 
existence the most important document in this case, Oe ay 
Exhibit 8. It recites first the keittima adoption ofgthe 
plaintiff by U Maung Maung and Ma Kyin, then an 
outright verbal gift of the plaintiff by way of keittirva 
adoption to’ U Zawana 10 years before. It then 
confirms the latter gift and concludes with what is in 
effect a covenant for quiet enjoyment in favour of 
U Zawana. Whatever the legal effect of thisfdocument, 
it certainly does make it quite clear that the original 
adoption relied on by the plaintiff in fact took place. 
On the other hand, if the plaintiff had been given in 
adoption to U Zawana (if'in law that were possible) 
there is an end of the plaintiff’s case since one cannot 
have more than one father at any one time. We have 
to consider whether, either in 1911, or at all events 
as from the 22nd February 1921, U' Zawana in fact 
purported to adopt the plaintiff as his keiftima child, 
and if so could he in law do so effectually ? 
As against him the recital is strong though not 
irrebuttable evidence that-he at all events purported to 
adopt the plaintiff, and. I think it some evidence against 
the plaintiff, though by reason only of section 32 (5) of 
the Evidence Act, and in all the circumstances i do . 
not myself think it very strong evidence as the 
plaintiff was. no party to the instrument. U Zawana 
strenuously denied. that he ever adopted the plaintiff. 
He is not the first, or likely to be the last, person (even 
amongst. those habitually dealing with worldly affairs) 
who has signed a document with a false recital, and 
as the learned District Judge seems to have been 
clearly of opinion that there was never even a 
purported adoption by him I should not myself have 
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been prepared to come to a different conclusion on 
the facts. 

As however my learned brother takes a different 
view about this I may be—indeed probably am—wrong. 
Even if I am, Ma Ohn Kyi v. Ma Thaung May (1) isan 


_ authority binding on us to show that anyhow a pongyi 


is in law incapable of making a valid adoption. It 
would certainly: be paradoxical, if a person legally 
incapable of procreating children or possessing property 
could do by a legal fiction what he could not do 
through the usual channels and acquire children. to 
inherit, but to inherit (presumably) nothing. 

The question whether there was a valid adoption by 
U Zawana being thus answered one way or another in 
the negative, it follows that if the plaintiff had been the 
natural son of U Maung Maung nothing that happened © 
down to the latter's death would have terminated 
that relationship or, to be more accurate, its legal 
consequences. In the:case of natural parenthood those 

legal consequences cease 

(1) on the adoption of the child, . 
(2) on divorce of the parents as between the child 
and that, if either, parent with whom filial 
relations are not maintained, and 
(3) on the child’s becoming a “ dogson”’, 

That the legal consequences of adoptive parenthood 
also cease on the happéning of any of these three events 
is notin dispute. Butnone of them here happened. 
U E Maung contends that adoptive, unlike natural, 
parenthood can be terminated by mutual’consent, and 


“that such consent can be evinced by conduct and need 


not be express. Certainly there seems to be nothing 
unreasonable in a purely artificial relationship being 
terminable by purely artificial means. 


(1) ALR, (1929) Ran. 173. 
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On the facts, there can be no doubt at all that at 
latest on the 22nd February 1921 U Maung Maung 
intended, so far as in him lay, irrevocably and 
completely to put an end to the artificial tie which 
once or then bound him to the plaintiff. He gave 
expression to that intention by an instrument which,on 
the face of it recorded an adoption. This, as I have 
said, is not in my opinion shown to have in tact 
occurred and in law could not have done so ; none the 
less he gave emphatic expression to his desire, and the 
instrument though ineffective as an assignment may 
still, as U E Maung contends, be effective as a 
disclaimer. U E Maung, rightly in my opinion, 
conceded that a disclaimer alone is not enough: 
parents, adoptive or natural, cannot in law get rid of 
their obligations to their children by. a mere unilateral 
‘act—children are not chattels which can be abandoned 
at the owner’s whim. [See as to this San Paw v. 
Ma Yin (1).] U E Maung, therefore, further contends 
_ that the plaintiff’s conduct, though it never approached 
that active impiety which would render him a dogson, 
plainly indicates that he assented to the termination of 
his relationship with U Maung Maung. 

It is unnecessary to consider what he did or did not 
do as a young child: I do not think that can affect the 
question, But looking only at what took place from 
February 1921 onwards I think his conduct taken as a 
whole was quite inconsistent with his still regarding 
U Maung Maung as his father. He seems to have 
behaved towards him with increasing casualness 
- culminating in complete neglect. It may well be that 
if he had sought greater intimacy he would have been 
rebuffed, but if he wanted to keep alive his relationship 
with U Maung Maung I think that at least he should 





(1) 12 B.L.T. 207, 
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have tendered per formance of those obligations which 
that relationship imposed on him. 

That which happened when he ceased to be a koyin 
is particularly important. He was, it seems, about 18 
years of age. I ask myself where a youth of that age 
leaving an educational or similar establishment would 
naturally go, and ihe answer is “ Home—possibly not 
at once, but fairly soon.” Where did the plaintiff go? 
Admittedly, to the house of Daw Scon ; and he did not 
go there merely for such a farewell visit as any young 
man might well pay to an old lady for whose kindness 
in the past he had every reason to be grateful, but he | 
stayed there for about four years. Taking his evidence 
as to his relations during this time with U Maung 
Maung at the highest, he paid to the latter such 
visits as a young man or boy might be prompted by 
great affection (or great expectations) to pay to a 
relative more remote than a parent, but his whole 
procedure during this period was inconsistent with 
his regarding U Maung Maung’s house as his home. 
True, there is no direct evidence that U Maung Maung’s 
wish to sever parental and filial relations with him 
was ever brought to his knowledge. But the circum- 


stantial evidence that neither regarded tie other as father 


or-as son during this period is overwhelming. It may 
also be true that had he returned his relations with the 
defendants (his adoptive step-sisters) would have been 
intolerable. But, if so, I do not see why he should be 


-allowed to have it both ways so as to refuse to share 
‘the paternal home because he disliked his adoptive 


father’s real daughters and at the same time to claim 
his share. of their natural inheritance in opposition to 
them. . If, therefore, a keittima adoption can in law be 
terminated in the manner suggested, this adopticn. was 
in my opinion so terminated. We must consider if it 
can be. 
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A passage in the Laws of Menoo, Volume VI, 
page 171 and a Dhammathat quoted in section 201 of 


Volume I of U Gaung’s Digest show that from very 


early times adoption differed in law from procreation, 
being subject to possible restraints from which procrea- 
tion was free. Still more significant is the passage in 
Volume VIII of the Laws of Menoo, pages 234-6 as 
showing that subject to certain conditions some adop- 
tions were voidable at the instance of the natural 
parents. 

Though the tendency of modern decisions is, to 
identify keittima with natural children, it is, I think, 
true that in those decisions the Court has been consi- 
dering not how a keiftima adoption can be terminated 
but what a keiftima adoption involves, assuming it to bé 
subsisting at the material time. 

Nga Min Gyaw v. Me Pi (1) and Maung Po Sein v. 
Maung In Din (2), though not binding on us and of 
dubious authority in view of Ko Pe Kyai v. Ma Thein 
Ka (3) which I shall mention later, at all events indicate 
that by living apart from. his adoptive parents (even 
after his own marriage) a keittima child may (not must), 
lose his rights of inheritance, and they are based on 
explicit passages in the Dhammathais there cited, 
which, read literally, go even further than the decianae 
themselves. For example 

“If the adopted child be not living with the parents, and their 
own children are, he shall have no right to share.”’ 

(Manu Dhammathat, Vol. X, para. 25.) 

“Tf the child, being a notoriously adopted child, shall not live 
with the parents who adopted him but * * * * shall marry and 
live separately, he shall have no share in the property of the 


parents who adopted him.” 
(Ibid, para. 26.) 





(1) SJ. 8 (2) S.J.191. 
(3) [1937] Ran. 426. 
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It is true that these requirements must receive a reason- 
able construction regard being had to the changed 
conditions of modern times [Ma Gyan v. Maung 
Kywin (1)], and indeed it may be said that in view of 
Ko Pe Kyai v. Ma Thein Ka (2), they are no longer 
part of our law at all. But they are relevant to 
the present problem as showing that keittima children 
were never for all purposes in. an identical position 
with natural children. It must be observed that in 


Ma Gyan’s case (1) it was said (at page 181) 


“The real issue for determination . . is whether the 
\ . . a . ° ° 
surrounding circumstances proved to exist establish an intentional 


severance of the family tie or not”, 


a sentence which pre-supposes that the artificial family 
tie can be intentionally severed. At the very ieast 
these early authorities show ‘that long ago it was consi- 
dered that the right of a keittima child to inherit might - 
be lost where that of a natural child would not be. 


Other authorities to the same effect are Maung Aing 


and another v. Ma Kin (3), Maung Shwe Thwe v. 
Ma Saing (4) and Ma E v. Maung Shwe Kaing ( (5). 
Though in the last cited case the relaxation in modern 
times of the strict requirement of joint living, especially 
where there are no natural children, was pointed out, 


the possibility of loss of inheritance by a keittima child 


living apart was again clearly recognized as it was by 
their Lordships of the Privy Councilin Maung Thwe 
v. Maung Tun Pe (6). ; 

Again, a Full Bench of this Court j in Maung Po An 


-v. Ma Dwe (7) was of opinion that a keiltima adopted 


son could not claim from his adoptive mother on the 
death of the adopted father the auratha son’s quarter 





(1) (1892-96) 2 U.BUR, 181. (4) (1897-1901) 2 U.B.R. 135. 
(2) [1937] Ran. 426. (5) (1893-1900) P.J. 520. 
(3) (1892-96) 2 U.B.R. 22, (6) (1917) 44 LA, 251. 


(7) (1926) LL.R.4 Ran, 184, 
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share of the parents’ joint estate, which again indicates 
that the keittima child is not for every purpose in a 
position identical with an own child. Thisalso appears 
from Ma Nyun Seinv. Maung Chan Mya (1) where it 
was held that a. keitlima.child who enters and then 
leaves the priesthood is not ipso facto readoptéd, though 
in similar circumstances the legal consequences of the 
natural relationship of parent and child would again 
come automatically into force. 

At first view the decision of the Judicial Committee 
in Maung Ba Pe v. Maung Shwe Ba (2) appears to be 
in the respondent’s favour. But ona close examina- 
tion one finds that that case actually decided nothing 
which affects the present question. The fourth issue 
settled in the District Court was (see page 520) : 


“Has Maung Shwe Ba lost his ‘right to inherit on account of 
conduct.inimical to Ma Ka?” 


_In other words, “is the plaintiff a dogson?’ Had the 
- wording of the issue stopped at the word “ inherit ” 
light would doubtless have been thrown on the question 
we have to decide. But that the parties chose to 
confine the dispute to the particular question of “ dog- 
son or not dogson”’ is made abundantly clear by the 
agreed interpretation of the fourth issue set out at the 
top of page 522. Where by consent parties to a suit 
.do not canvas a particular legal question the decision 
in that suit cannot be an authority binding on an inferior 
Court as to what the answer to that question is, nor do 
I find any dicta in their Lordships’ a an which 
affect it. 

There have in the last five years aoe four decisions. 
in this Court which impinge on the case before us. 


(1) 11 L.B.R.124, (2) (1928) LL.R. 6 Ran. 520 (P.C).. 
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Dealing with these in.chronological order, in Ma Than 
Nyun v. Daw Shwe Thit (1) the mode of effecting a 
keittima adoption: was considered and the publicly 
expressed intention that the child shall inherit was laid 
down to be the essential factor. How, if at all, that 
expression of intention could be revoked was not in 
issve and. therefore the case is really no Pp REEB OLY on 
the point we have to decide. 

- In Ko Pe Kyai v. Ma Thein Ka (2), to which I have 
already alluded, the opinion was expressed that the 
old requirement of cohabitation is no ‘longer essential 
toa keittima. child’s inheriting. “That dictum, if 1 may 


respectfully say so, seems clearly right in view of the 


decisions already reviewed. There is however much 
more here than mere failure to live in the adoptive 
parents’ house. There is on.the parent's side the 
clearest possible repudiation. of the relationship of 


‘father and son; and there. is on the plaintiff’s 
‘side, as. a; have . said, the’. deliberate choice of.a 
-house which was .not the deceased’s as -his home. 


There is residence. there by. the plaintiff for four years, 
two of them before he ‘married, which is quite 
inexplicable except on the-hypothesis that he so 
regarded the house ‘of Daw Soon. There are then 
visits to the deceased, at first very infrequent and 
later ceasing altogether ; the very minor part played 
by the plaintiff at the funeral of U Maung Maung ; and 
his passive attitude to the rights of inheritance asserted 
by Ma Ant and another in opposition to him. I have 
no doubt at ail that under the old law he would have 
lost his rights to inherit, and I see nothing in Ko Pe 


ve v. Ma Thein, Ka (2) which in the circumstances 


o’ the present case Shows that the contrary is true 


-co-day. 





(1) (1936) LL.R, 14Ran. 557, (2) [1937] Ran. 426. 
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That actual residence with the adoptive parents was 
not essential was also held by Braund J. in U Ba 
Thoung v. Daw U (1). No. doubt, at any rate in 
modern times, merely sending the child away to receive 
education, whether secular or religious, would not 
sever the tie. But, as I have said, much moré than that 
took place here, and in my opinion we should not be 
doing anything inconsistent with Braund J.’s decision if 
we were to hold that in this case the tie was severed 
on some date prior to the death of U Maung Maung. 

Finally there is the Full Bench decision in Maung 
Thein v. U Tha Byaw. (2). The question referred 
there was : 


‘What right of inheritance has the child adopted in the 
keittima form according to Burmese Buddhist law in the estate of 
the father of his adoptive father, where the latter having acquired 


the status of an auratha son has died before the death of the- 


grandfather ?” 


Consequently the decision which answered that 
question presupposed a valid adoption and an adoption 
subsisting at the date of .the death of the adoptive 
father’s father. The statement that “ keittima adoption 
creates the relationship of parent and child” must 
therefore be read as referring to a subsisting keittima 
adoption. The question how, if at all, that fictitious 
relationship of parent and child can be terminated was 
never discussed. 

There is therefore in law nothing to preclude us 
from deciding what, as I have indicated, we should in 
my opinion decide on the facts, namely that though 
the plaintiff was at one time the keittima adopted son 
‘of U Maung Maung he lost his right to inherit at some 
time before the death of the latter. It is unnecessary 
‘to decide at precisely what date he did so. 





(1) [1938] Ran, 323. -(2) [1939] Ran, 341. 
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1940 The appeal should therefore in my opinion be 


Makyin allowed-and the suit dismissed with the consequences. 
st as to costs indicated by my learned brother. 

5 MauneG 
KyYIn HTAIK, 


BLAGDEN, J. 
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APPELLATE CIVIL. 


Before Mr. Justice Dunkley,; and Mr. Justice Blagden. 


Dr. THA MYA v. MA KIN PU anpb ANOTHER.* 


Child's claim against parent for maintenance—Parties Burmese Buddhists— 
Suit by wife against husband for maintenance. maintainable—Suit by child 
against parent not maintainable—Burma Laws Act, s.13, (1) & (3}— 
Burmese Buddhist law inapplicable—Application of English law on 
grounds of justice, equity and good conscience-—No suit under English 
Law—Criminal « remedy—Wife’s suit for maintenance—Quantum of 
maintenance for child to be considered, < 


Under Burmese Buddhist law a wife can‘sue her husband for maintenssca: 
A-suit bya wife for maintenance is a question regarding marriage to be 
determined in accordance with the provisions of s, 13 (1) of the Burma 
’ Laws Act, 

Ma Saw Nwev. U Aung Soe, [1939] Ran. 527, approved. 

But a suit by a child against its father for maintenance does not fall within 
the provisions of s. 13 (1) cf the Burma Laws Act, and therefore the question 
falls to be determined under s. 13 (3) of that Act, according to justice, equity 
and good conscience, which means eagie law if applicable to the society and 
circumstances of Burma. 

Waghela Rajsanji v. Sheikh Masludin, ILL.R. 11 Bom. 551 (P. C.), referred to- 


An action by a child for maintenance against its parent does not lie under 
English Law. ’ 


Bazeley v. Forder, L.R. 3 Q.B. 559 ; Coldingham Parish Council v. Smith, 


(1918) 2 K.B. 90 ; Cooper v. Martin, 4 East, 76, referred to. 


Consequently in Burma a child cannot sue his parents for maintenance, 
His sole remedy is under s. 488 of the Code of Criminal Procedure. Where 
the wife is suing her husband for maintenance and she is morally bound to 
support a child or children, that fact should be taken into accuunt in assessing 
the quantum of maintenance to be. paid to the wife, but she and she alone has 
a cause of action. 


Mode of estimating the amount of maintenance, having iregard to the 
Burmese Buddhist law of property, poinied out. 


E Maung (1) for the appellant. 

Bhattacharyya for the respondents. 

BLAGDEN, J.—This is an appeal by the’defendant in 
a suit for maintenance commenced i in the District Court 


of Insein. There is also a cross-objection by each 
respondent-plaintiff. 





’* Civil lst Appeal No. 37 of 1940 from the judgment of the District Court .f 
Insein in Civil Regular Suit No. 8 of 1939, 
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The first respondent-plaintiff on the 27th April 1939 
presented to that Court a petition for leave to sue 
in forma pauperis. Her then proposed plaint lodged 
with the petition prayed for Rs. 200 monthly from the 
date of the suit for maintenance of herself and Rs. 50: 
for the maintenance and support of her minor son. 

Pending a decision on the petition the first 
respondent filed a proposed amended. plaint making 
the infant son a co- plaintiff suing by herself as next 
friend. ‘ 

Leave. was given to sue in forma pauperis on 


"the 6th ‘July 1939, and to aie the plaint on the 


3rd October 1939. 

Judgment was given on. the 10th F ebruary 1940: 
and an order passed in favour of the adult plaintiff for 
Rs. 100 a month and of the infant plaintiff for Rs. 40 a_ 
month as from the 6th July 1939, 

The appellant contends (amongst other things) that 
both sums are excessive and the respondents that 
neither is adequate. 

* es * a: * : 

The first point argued’ before us concerned the | 
claim. of the infant: plaintiff which, it was contended by. 
the appellant, is bad in law.. ; 

This contention is in my opinion well founded. 

“J cannot conceive any reasonable system of law 
which allows chiidren, as such, to take civil proceedings 
to compel their parents to maintain them. The iogical 
consequences of such a state of things are palpably 
‘absurd. 

If a child in eee has a civil right to. be 
maintained in idleness by those responsible for its 
existence, at what age does it lose that right? No 


‘suca age has been fixed either by the common law 


or by statute, and therefore if the right ever exists it is_ 
sever lost. 


1940] RANGOON LAW REPORTS. 


The whole structure of civilized society depends on 
(amongst other things) people doing work, which is 
seldom in itself a pleasure. But in a free country the 
forces which impel people (other than convicts) to do 
work are economic and notlegal. The existence of any 


such right would therefore mean that orphans, and only, 


orphans, would have any incentive to do any work. 
Consequently, all that has to be done would have to be 
done by the oldest living generation in each family— 
generally speaking, by middle-aged people themselves 
made incompetent to do.it not only by their age but 
also by a youth of enervating sloth during which they 
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in their time had battened in blissful indolence on their 


- unfortunate parents. If such had ever been the law 
the civilized world would have plunged into Blane long 
before it in fact did. 

Nor is authority lacking to disprove the existence of 
any such right. A suit by a child against its father for 
maintenance is not mentioned in section 13 (1) of the 
Burma Laws Act. Therefore the question (unlike that 


of a wife’s. maintenance, which: is-a part of the law of 


marriage) does not fall to be determined by Buddhist 
‘Jaw but, by sub-section (3) of that section, must be 
decided “according to. justice, equity and good 
conscience.” This, generally speaking, means English: 
law if applicable to. the society and circumstances of 
this country [Waghela Rajsanji v. Sheikh Masuldin (1)}. 

Now, the English law on the point is. perfectly clear. 


Parents or persons in loco parentis who let their infant. 


children starve or who run away leaving them chargeable 
on the parish are liable to criminal prosecution. 
The Parish (now the Public Assistance Committee). 
which relieves the necessities of poor persons may in 
certain cases recover its expenses from their: mor: 








(1) (1887) LLL.R. 11 Bom. 551, 56i (P.C). 
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affluent relatives (including parents) under what used 
to be called the Poor Law. Buta direct action by a 
child as such for maintenance against its parent is not 
only unheard of but contrary to‘the dicta on the subject 
of Lawrence J. in Cooper v. Martin (1) and of Cockburn 
C.J., in Bazeley v. Forder (2) ;the latter, it is true, 
formed part of a dissenting judgment but the point of 
difference between the learned Chief Justice and his 
brethren does not affect the present question. . Neither 
of these dicta has,ever been doubted, and they were 
recognized .as good'law by Salter J..in Coldingham — 
Parish. Council v. Smith (3). Moreover, these three 


‘cases are cited in the Hailsham edition of Halsbury’s 


“ Laws of England” Vol. 17, Title ‘Infants—Children ’ | 
para. 1392, in support of the proposition that 
“Except under the operation of the Poor Law there is. 
no actual legal obligation’ on a father or mother to 
maintain a child, unless’ the neglect to do so would © 
bring the case within the criminal Jaw.’ The title 
“Infants and Children” has the high. authority ‘of 


' Sir Boyd Merriman now President of the Probate, 


Divorce and Admiralty Division of the High Court: in 
England. — wae 
Against the. appellant’s case, which both in 


principle and on authority is in my opinion over- 
whelming, reliance on behalf of the infant respondent 


is placed on a passage in U E Maung’s work and a note 
in May Oung’s leading cases, Second Edition, page 53, 
As to the former, the argument of counsel who relies 
on the published opinion of his adversary is always 
piquant, but if U E Maung did mean to express an 
opinion inconsistent with his present case he is not 
irrevocably committed: to it and would be the first to 
(1) 4 East 76, 84.—- anew (2) LR. 3 Q.B. 359. 
- (3) (1918) 2.K.B. 90. 
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admit that the opinion he expressed may be erroneous. 
I do not think that Mr. Bhattacharyya’s ingenious 
attempt to “hoist him with his own petard” should 


succeed, 
As to the latter, the passage cited runs thus : 


“Under Buddhist Law, it is part of the law of marriage that a 
man must maintain and support his wife and sae a Hence, a 
civil action to enforce this duty will! lie.” , 


No authority is cited for this, and itis not said who is 
the proper plaintiff. It is unthinkable that both the 
child and’ its mother should be entitled to bring the 
suggested suit. It must.be one ortheother. A passage 
a few lines lower down reads: — 


“Even for. future maintenance it is doubtful whether a decree 
can be given against a man where the wife has sufficient means of 
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her own,. though it ‘may be argued that she has every right to - 


“expect support from him, since his obligation to maintain her is an 
essential incident of marriage. But, as regards children, a suit.for 
maintenance by the mother even if-she herself be wealthy, is 
reasonable, except where the couple ‘have been divorced and the 
father has given them up to her.” 


Given that in the contemplated circumstances the 
mother can sue it follows that the child can not, and 
this passage is therefore against the infant respondent. 
In any event, as I have said, Buddhist Law is 
inapplicable. 
Therefore, in my opinion, the true view of the law 
of this country is that a wife may sue her husband, but 


a child as such may not sue his parents, for maintenance.’ 


Where, as here, the circumstances are such that the 
wife is morally bound to support a child or children 
that fact may, and should, be taken into account in 
assessing the quantum of maintenance to be paid tv the 
wife, she and she alone has a cause of action, 

6 has 
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_ The appeal against the judgment in favour of the 
infant plaintiff must therefore be allowed and his suit 
dismissed. 

As to the appeal against the judgment in favour of the 
adult plaintiff, her plaint * * * set out that the parties 
were Burmese Buddhists and intermarried on the 
21st July 1937 when the adult plaintiff was a spinster 
and the defendant a.widower with four children and 
that there was issue of the marriage one son (the infant 
plaintiff) born. on the 27th April 1938 and since the - 
26th. June. 1938 in the sole custody of the adult 


. plaintiff. 


All. these tacts the defendant by his written state- 
ment admitted. 

The plaint then, with a 2 fine disregard for the rules 
of pleading, set out, at considerable length, the main 
evidence which-the adult plaintiff proposed to adduce, 
before alleging (which it did with a remarkable lack of» 
proper particulars) the material facts which the plaintiff 
hoped thereby to prove, ‘namely, separation of the 
spouses, justification for it, and neglect to maintain. 
The matrimonial offences of the defendant relied on as 
justifying the adult plaintiff's living apart were curelty 
and the taking -by the defendant of a second wife 
without the adult plaintiff's consent. The piaint - 
averred the means of the defendant to be in the adult 
plaintiff's estimate Rs. 1,000 4 month, made a wholly 
unnecessary submission as to. what the: adult plaintiff's 
legal rights. were, and concluded with formal averments 
and. a prayer which I have already mentioned. 

* * ae * 
_ The defendant by his amended written statement 
filed on the 12th October 1939 was almost equally, 
discr.rsive. He rightly demurred to the claim of the 
inf.nt plaintiff and. he admitted the allegations as to the 
reiigion and marriage of the parties, their previous 
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status, the birth of their child, their de facto separation, 


and the child’s subsequent custody. * * * * 


He denied the allegations of cruelty, and pleaded 
his intended evidence about this at considerabie length. 
He also pleaded a divorce by consent on the 26th 
June 1938: alternatively, desertion without just cause 
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by the adult plaintiff on that date, and a.consequent | 


divorce (he should have'said dissolution of marriage) on 
the 26th June 1939: and in the further alternative he 
alleged that these parties were at all material times 


living apart by mutual consent. He admits having 


taken a wife subsequently to the 26th June 1938, 


. though it appeared before us that this event only took 
- place after suit commenced. This may therefore be; 


and I think it is, a material factor in the defendant’s 


favour on the question of amount. But as it took place 


after suit commenced it could not, whatever its legal. 


effect;. form part of the adult plaintif’s cause of action 
in this suit since a premature. suit is’ incurable by 


subsequent events Ps” Clapton 'v. LeRoy (ty "aid 


Smith WV. "Heépionstall (2)]. The defendant further | | 


pleads that he offered: the adult plaintiff Rs. 20 a month 


as maintenance for the infant, that it was refused, and 
that it was: adequate. He denies the allegations as to 
his-income and (after following his wife’s bad example 
by inserting a short treatise on the law applicable to the 
case) concludes with a general traverse. _ 

On these pleadings: nine issues were framed and 
after a trial lasting some seven days judgment - was 
delivered on the 10th February 1940. 

As I have dlready dealt. with the question on which 
I differ from the learned District Judge (that of liability. 
to the infant plaintiff) and as I agree with him (in the 
result) on the main question (that of liability to the 


(1) (1911 }2 K.B. 1031 (2) [1938] Ran. 6; 
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adult plaintiff) I do not think I need deal in detail 
with those issues or that judgment. 
- As it seems to me there is, on those facts which are 
not in dispute, a complete answer to the defendant’s 
case on the main question. . ei 
This arises from the difference between the nature 
of a wife’s right to maintenance under the English and 
under the Buddhist Law. Both, I apprehend, arise 
from a term implied by law in marriage. The English 


law implies aterm that the husband shall choose the 


social: standard to which the household shall aspire 
and shall during the subsistence of that marriage 
maintain his wife, regard being had to her own means 
of reaching it, at the standard he has selected, out of 
his own pocket. This implied term goes to the very 
root of marriage, considered as a contract.’ The effect 
of the Buddhist law is probably in nine cases out of 
ten much the same, but the principle on which it 
proceeds is radically different. In Buddhist law the 
spouses are for no purpose one person, but of their after- 
acquired property they are tenanls incommon. The 
wife’s interest in that property is a vested interest in 


the sense that its existence is indefeasible, but as to its 


quantum it is.highly contingent, since this may be 
affected in various ways. It depends, for example, on 
whether the after-acquired property is acquired by pure 
good luck or by the exertions of the spouses jointly or 
by those of the husband alone and also on the number 


- of subsequent wives the husband may take. 


The material term to be implied is in reality 
(unlike that implied by English law) collateral to the 
main contract of marriage. It is to the effect that. the 
husband ‘shall. be the. manager of -the after-acquired 
property and shall apply it during the subsistence of 
the marriage (as to income) first in maintaining his 
wife or wives, his children, and himself, and secondlv 


1940] | RANGOON’ LAW REPORTS. 


_in adding to the common capital, for which he or his 
estate will be accountable to each wife or her estate when 
her marriage terminates. The Buddhist husband is 
therefore under a positive legal duty to maintain his 
wife [Ma Saw Nwe v. U Aung Soe (1)], but the naturé 
of the implied term from which that.duty arises makes 
it in one respect more onerous than the corresponding 
duty of an English husband. 

The latter when sued for maintenance has a good 
defence if he pleads and proves that before action 
brought the wife deserted him without just cause, that 


being.a breach. of the contract of marriage going to_ 


its root. But no marital offence by the wife can 
take away during the subsistence of the marriage her 
proprietary rights which, though precarious as regards 
amount, vested indefeasibly at the moment she married. 
In other words the Buddhist husband is sued not qua 
husband but qua manager, and no wrong done to him 
in the former capacity can benefit him in the latter. 

‘From this it follows that the only valid pleas here 
pleaded by the appellant are those directed to showing 
that before suit brought his marriage to the adult 
respondent had been determined either (a) by mutual 
consent or (0) by desertion and a year’s absence. 

As to the former, his own evidence as to what took 
place on the 26th June 1938 both as pleaded in 
paragraph 5 of his written statement and as deposed 
at page 100 reversed is inconsistent with any such 
consent. ; 

As to the latter, it is essential to dissolution by 
desertion and a year’s absence that during that year 
there should be absolutely no communication between 


the spouses. Here it is common ground that there wa: 


_ such communication. 





(1) [1939] Ran. 527. 
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Therefore the marriage was at the date the suit 
was commenced, and indeed is still, subsisting. The 
appellant is therefore liable to to pay maintenance to. 
the adult respondent, and the only remaining ‘question 
is one of amount. 


[Bis - Leman considered the issue as ‘to. cruelty 
and held that it was not established.] 


With regard to amount, a ‘wife in England is as a 
géneral ‘rule ‘allowed ‘by way of-:maintenance the amount 
necessary to bring her own income up to $ of ‘the parties 
combined incomes. ‘By aipure, ‘but curious, coincidence 
4 is the quantum of her interest in Burmese Buddhist 
law in ‘property acquired by the exertions of a 
monogamous thusband. In the present case there isno_ 
property not so acquired, the only income out of which 
‘respondent ‘can be paid being the professional ; 
earnings | of ‘the appellant. The only evidence as to 





‘their amount iis that of the appellant shimself who says 


that he earns Rs. 740 a month in salary etc. plus a 
negligible sum in private ‘practice. If it were shown 


that'a particular couple :either:did in fact live well below 
__ their income, or-should reasonably ‘have idone so, one 
would ‘be ‘indlined to give the wife Jess than 4 of such 


income, ‘leaving a balance ‘to accumulate as capital and 


to ‘be -aceourited ‘for ‘at the deterroination of the 


marriage, But in -the circumstances of this case, if 


there were no other wife, I think it would be reasonable 


to give the-respondent‘about }. By her cross-objection 


the adult respondent limits the amount she claims to 
Rs.150. ‘Apart from the appellant's havinginow taken 


‘another wife -the claim is ‘Rs. 150 would: have been very 
moderate indeed since 4 of Rs. 740 is Rs. 246-10: 8, and 


in English -law-the new avife: -would -I -think -have-been 


regarded as a mere “encumbrancer subsequent to the 
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adul{ respondent. But as, in. Burmese Buddhist law, 
the appellant was within his rights in taking her to wife 
provided he maintains the adult respondent, her 
marriage to the appellant reduces the expectant share of 
the adult respondent from $ to 4 and U E Maung 
contends that we should not give the wife any more 
than + of the income or she will in effect’ have 
overdrawn her capital account when ‘her marriage is 
dissolved. 

This argument, however, ignores the cost of 
maintaining the infant respondent.. The costs ‘of 
maintaining children must I think be a first charge on 
income, in this sense, that if a married couple do not 
acquire any accretions of capital but succeed in saving 
out of income, so that there is something to divide when 
their marriage is dissolved, that divisible surplus is the 
residue left not after starving but after feeding the issue 
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of the marriage. Rs. 20 is I think rather’ too little to - 


allow as the cost of maintaining the child and Rs. 40 
too much. I would propose to split the difference and 
call it Rs. 30, and deduct this sum from the appellant’s 
income which leaves Rs. 710. One-sixth of this is 
Rs. 118-5-4. I would then propose (as the adult 
plaintiff has the child to provide for) to add to this 
figure the Rs. 30 which I first deducted which gives 
Rs. 148-5-4. As the child grows older he will cost 
more than he now does and therefore I should feel 
justified in giving the adult respondent the round sum 
claimed by her cross-objection, viz., Rs. 150, though it 
is a little more than that to which I think she is 
mathematically entitled as matters now stand. 

The. first respondent has succeeded on her cross- 
objection, while the appellant has succeeded as against 
the infant respondent. Strictly speaking he has failed 
on the main point, but that which, I suppose, was an 
important object in his appeal—namely to rid himself 
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of the stigma of cruelty—he has obtained. That charge 
in my view should never have been made. 


‘The appeal against the second respondent is 
therefore allowed and the suit of the second respondent 
is dismissed. The appeal as against the first respondent 
fails, and is dismissed. The cross-objection of the 
second respondent is dismissed. The cross-objection © 


‘of the first respondent is allowed, and the appellant 


is ordered to pay maintenance to -her at the rate of 
Rs. 150 per month from the 6th July 1939, and the 
decree of the District Court will be varied accordingly. 


: [His Lordship finally dealt with the costs of the 
proceedings. | 


DUNKLEY, J.—A claim by a wife for maintenance is 
clearly a question regarding marriage, and therefore 
when the parties. are Buddhists the Buddhist Law must. 
form thé rule of decision by reason of the provisions of 
section 13:(1) of the Burma Laws Act, and it is for this . 
reason that the suit of the first respondent against the 
appellant for her maintenance is sustainable, as I have 


held in Ma Saw Nwe v. U Aung Soe (1). But a claim 
by a child against its father for maintenance is not 


a question regarding either succession, inheritance, 
marriage, caste or any. religious usage or institution, 
and therefore.sub-section (1) of section 13 of the 


Burma Laws Act has no application’ to such a suit ; 
‘but in accordance with ‘sub-section (3), if there is no 


statutory law dealing with the matter, the decision must 
be ‘according to justice, equity and good conscience. 
The only statutory provision dealing with the matter is 
section 488 of the Code of Criminal Procedure, which 
provides for an order by a magistrate after a summary - 
enquiry and does not give a right of suit. As my 


(1) [1939]-Ran. 527. 
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learned brother has pointed out, the phrase ‘ 
equity and good conscience” means the English 
common law, so far as it can be made applicable in this 
‘country, and under the English common law a child 
cannot bring an action against its parents for its 
maintenance, and on this ground the suit of the second 


respondcnt was bound ‘to fail: I-agree with my learned 


brother that the charges of cruelty by the first 
respondent against the appellant ought never to have 
been made and I am in entire agreement with his 
observations in regard thereto. I-also agree that the 
rate of maintenance allowance to be granted to the first 
respondent should be enhanced to Rs. 150. per mensem. 
I agree with his order as to the costs of the suit and 
this appeal. 


és: . f 
justice, 
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LETTERS PATENT APPEAL. 


Before Sir Ernest H. Govdman Rober, Kt., Chief Justice, 
and Mr. Justice Moséty. 


U. & MITRA 
Ve 
MOHAMED ISMAIL AND ANOTHER.* 


Cinema hall, Sutt for rent of—Provincial Small Cuise Courts Act, s, 15, Sch. 11, 
‘él. 8" House”, meaning ‘of—Cinema hall not-a house for residential 
purposes—Extended: meaning in certain Statutes--Shops and stalls in 
Burma—Second Appeal—Civil ad lal Code, s, 102—Burma Courts Act, 

g. 41 (1) (a). 
A cinema ‘hall which cannot ‘be sagt for residential purposes ‘without 


: structural alterationsis nota “ house * within's, 15-of the Provincial Small Cause 
Courts Act read with clause 8 of the Second Schedule to the Act, Consequently 


a second appeal to the High Court would lie in a suit to recover ‘the rent of a 
cinema hall, though the amount is less than Rs, 500. 

Except in cases where the word “house” has expressly been given an 
extended definition for the purposes of a particular statute a house is ordinarily 


_ a structure of ‘a’ permanent character, structurally severed from other 


tenements, that:is used, or may.be used, for the habitation of man, In Burma 
shops and.stalls in the markets have been‘held'to be houses within the meaning ~ 
of clause 8. of the Second Schedule of the Provincia] Small Cause Courts Act, 
because they are capable of being used for residence, but it’ does not follow 
that every, building is a house for the. purposes of the Act, 


Ahmadi Begam v. Girraj, L.L.R. 49°All. 134 ; Daniel v. Coulsting, 14 LJ. 
C.P. 70; Nga Kan'v. Mi Mya, (1907-09). 2 U. B. R. (P. eee) 5, referred to. 


Te ety Chowdhury for the “appellant. A suit for 
rent of a ‘cinema hall is not a suit for “house rent” 
within the meaning of s. 15 and clause 8 of the second 
schedule of the Provincial Small Cause Courts Act. 
The word “house ” in this Act means a dwelling house 


.and a cinema hall is not built or adapted for 


residential purposes. It contains machinery and seats 
arranged for viewing an entertainment ; there is no 
household furniture. Shops and offices in Burma have 
been held to be “ houses” within the Act, but then 


they are adaptable for the purposes of residence. The 


* Letters Patent Appeal No. 4 of 1940 from the judgment of this Court 
in Civil Second Appeal No, 174 of 1939, 
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meaning: of the word “house’’ ought not to be 
extended to include .a:cinema hall. 

Ahmadi Begam v. Girraj -Khore (1); Nga Kan v. 
Mi Mya (2). 


R. cK. Roy for the respondents. The premises 


have been let for a lump sum including the hall,’ 


furniture and fittings and outhouses. Side rooms or 
outhouses of the premises can be used for residential 
purposes. If shops and offices can be deemed to be 
within the Act, there is no reason to exclude a cinema. 
hall. The.Legislature has not said “ dwelling-house ” 
rent. In re.Maung Po.Kyun v. Ma Shwe (3). 


Rogerts, C.J.-The plaintiff-appellant as ‘the 


Receiver of the Apollo ‘Cinema .Hall, Yenangyaung, 
brought this suit against the defendant-respondents for 


rent‘of the property which had been demised to them. 


He was successful in the Township ‘Court, but ‘on 
appeal to the District ‘Court ‘the decree was ‘reversed. 
He therefore appealed to the High ‘Court, but the 
respondents contend that there is no right of ‘second 
appeal. . 

By section 102 of the ‘Civil Procedure Code 

“No second .appeal shall lie in any suit of ‘the nature 
cognizable:by Courts of Small Causes when the amount or value 
of the subject-matter of the original suit does not exceed five 
hundred rupees.” 

By section 15 of the Small Cause Courts Act, 1887, 
read with the Second Schedule to'the Act, a Court of 
Small Causes shall not take cognizance of a suit for the 
recovery ‘of rent other than house rent. 

The amount or value of the subject-matter cf the 
original suit is Rs. 400 only. There is, therefore, no 


(1) LL:R. 49/All 134. (2) (1907-09) 2 U-B.R. 3. 
3) LIL.Re13/Ran..633. 
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right of second appeal unless this is a suit for the 
recovery of rent other than house rent. ; 

It follows that the short question for us is whether 
the Apollo Cinema Hall is a ‘“‘house’’ within the 
meaning of the Small Cause Courts Act. The learned 
Judge in'second appeal has held that it is and that 
therefore no right of second appeal exists. oy 

Now there is no definition of the word “ house ” 
in the Provincial Small Cause Courts Act. For the 
purposes of the Court-fees Act there is a definition 
which ingludes buildings of every description ; for the 
purposes’ "Of the Penal Code house trespass includes 
criminal trespass “‘in any building, tent or vessel used 
as a human dwelling or any building used as a place of 
worship ” ; and for the purposes of the Public Health 


‘Act, 1875 (in England), the word “house” includes 


schools, factories and other. buildings in which more 

than twenty persons are employed at one time. ee 
It was necessary to insert these definitions, Except 

for the purposes of the Penal Code, a sampan which is— 


used asa human dwelling is not a house: Buildings 


of every description are nol necessarily houses, except 
for the purposes. of the Court-fees Act. And in 


England, for the purposes of the Public Health Act, 


the question whether a factory is a house depends on 
the number of persons employed therein. We have to 
consider the significance of the word, “ house” ina 
statute where no definition has been given at all; that 
is to say, we are thrown back on the significance which 
has been given to the word by decided cases in this 
country; and, where authority is lacking here, by 
decided cases in England where the connotation of the 
English word has been discussed. 

According to good authority a house is a shaachive 
of 2 permanent character, structurally severed from 
other tenements; that is used, or may be used, for the 
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habitation of man. (Stroud’s Judicial Dictionary.) It 


need not actually be used as a dwelling [see Daniel v. 


Coulsting (1)] where a building was held to be a 
“house ’ though used as a warehouse and saleroom 
because it had been “calculated for a dwelling house, 
divided into apartments, and with little trouble might 
be lived in again.” : 

The test to be applied is the character of the 
building and the purposes to which it is or can be 
adapted ; not the name by which it is called. Ii must 
be plain that though every house is a building by no 
means every building can rightly be. described as a 
; house. 


It is "of course true. that we use the terms. 


greenhouse, cowhouse, or electrical power-house ; but 
this is by way of analogy merely ; and a building 
designed exclusively for. public worship and not for 


residence does not become a house merely because | 


some people call ita house of prayer. Such buildings 
would only become houses for the purposes of a 
particular statute if there was a statutory definition 
expressly including them. 

It has been held in Nga Kan v. Mi Mya (2) that a 
suit for recovery of rent for the occupation of a stall in 
a market in this country was a suit for recovery 
of house rent within the meaning of clause 8 of 
Schedule II to the Provincial Small Cause Courts Act. 


Shops and stails in the markets are houses within the. 
meaning of this clause. As was pointed out in that. 
case, they are capable of being used asa residence by. - 


the people of the country. 
I agree that the decision in Ahmadi Begam v.. 


Girraj Kishore (3) was right, but because a sho} must 





(1) 14 L.J.C.P, 76. (2) (1907-09) 2 U.B.R. (P.S.S.C.) 5. 
(3) (1926) LL.R, 49 All, 134, 
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asics be considered a house ina country where it is capable 
Mrrra_ of being used as a residence it by no means follows 
Ismax. that every building is a house for the purposes of this 
Roserts, .Act. And the fact that the word “ house ” has expressly 
Cl. ——s been given an extended definition for the: purposes of 
other statutes in this country or elsewhere seems to me 
entirely beside the point in dealing with this Act. 

The Apollo: Cinema Hall is. not, so far as I am 
aware, adapted for residential purposes, nor could it be 
adapted as’such. 

Adapted must mean | adapted without structural 
alteration; for the interior of almost any building of 
sufficient size could be structurally altered, so as to 
make it ultimately fit for residence. And it must mean 
adapted for normal residential purposes ; the mere fact 
that a building could be used to shelter refugees from 
a fire or earthquake in a pressing emergency does not 
make it a howse within the meaning of the clause, 
Some stress. was laid on the fact that there was 
furniture on the premises ; that is a wide term and may _ 
cover all the equipment of a cinema hall including - 
apparatus of various kinds and possibly rows. of 
armchairs clamped to the floor, or benches. There 
was no evidence of the existence of domestic furniture - 
which would suggest that the hall was or could be used 
asaresidence. Its purpose is not residential; it is a 
building to which the public resort from time. to ‘time 
for purposes of entertainment. The fact that the lease 
describes itself as a lease of a house and machinery 
and refers to the demised premises as a Talkie House 
cannot alter the facts. 

The word “ house” has a much more restricted 
significance than “ building”, but it seems to me, with 
respect, that the learned Judge in second appeal has 
treated the matter as though the Act dealt with -the 
recovery of rent other than rent of a building. 
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This appeal must be allowed and the case must go es 
back to the learned Judge in second appeal with the  MITRA 
direction thatthe suit is a-suit for the recovery of rent — Ismar. . 
other than house rent. There is therefore a right  Rossars, 
of second appeal, and that appeal remains to be ay 
determined by him on its merits. 

The respondents must pay the costs of this appeal, 
advocate’s fee in this Court three gold mohuts. 


MOsELy, J.—I agree. 
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LETTERS PATENT APPEAL. 


' Be fore Sir Ernest H, Goodman Roberts, Kt., Chie f Justice, 
and Mr. Justice Mosely; © ; 


DAW SHIN v, ARJANDAS.* 


Mortguge. by a co-sharer-—Undivided share in joint properties—Mortgagee’s 
.. security subject.to right of co-sharers to enforce partition—Mortgage followed 
by partition—Allotment of properties to other ..co-sharers——A bsence of fraud 
—Allotment free of mortgage—Mortgagee’ s rights. only against properties . 
- allotted to mortgagor—Mortgage by co-sharer during pendency of 
administration suit— Partition under decree—Doctrene of lis pendens, 


Where one of two or more Co- sharers. mortgages his undivided share in 


, properties held jointly, the mortgagee tales’ the - ‘security subject to the right of 


the other co-sharers to enforce a partition and thereby to convert what was an 
undivided share of the whole into a defined ‘portion ‘held in severalty. If the 
mortgage, therefore, is followed by a partition and the mortgaged properties 


“are allotted to the other co-sharers, they take the allotted properties, in the 


absence of fraud, free from‘ the mortgage, andthe mortgagee can proceed only 


against the properties allotted to the emovigegget in substitution of his-undivided 


share. 


\ Ha co- sharer mortgages his undivided ‘share. in an estate during. the © 
pendency: of an administration suitand a partition is effected by a decree of 
the Court the above: principle applies, It is irnmaterial whether or not. the 
doctrine ‘of lis pendens applies i ina given. administration suit. 


Mohammad apt Khanv. Abdul Rahman, LL.R. 13 Lah. 702 le, Cc), 
followed, 


Byjnath Lall v, Ramoodeen Chowdry, 1 LA ins ; Chutterput Singh v, 
Maharaj. Baliadoor, 32 LA.1; Jogendra Chunder Ghose v. Fulkumari, 
1.L.R.:27:'Cal. 77 ; Puran Chand v. M.N, _Mukherji, LL.R, 55 Cal. 532 (P.C,), 
referred to. 


_P. K. Basu for the appellants. When the estate of 
a deceased person is under administration by the 
Court a purchaser from an heir -buys subject to any 
disposition which has been or may be made of the 
deceased’s estate in due course of administration. 


 Chutterput Singh v. M aharaj Bahadoor (1). 


‘If a share ina property is transferred by a person 
entitled to the share in the course of administration of 





* Letters Patent Appeai No. 7 of 1940 from the judgment of this Court in 
Civil 2nd Appeal No. 192 of 1939. : 
(1) 32 i.A.1,16. | 
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the property by the Court, the transfer is subject to 
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any later orders of the Court in respect of such Daw smn 


property. Puran Chand v. Mukherji (1). 
If a person has mortgaged his undivided share in 
property, and therefore a bona fide partition of the 


property takes place between the co-sharers, the. 


mortgagee can enforce his mortgage. against the 
property allotted to his mortgagor. He cannot claim to 
enforce his mortgage on any part of the. property 
allotted to other co-sharers. This -wider principle 
applies irrespective of the doctrine of lis pendens. 
Byjnath Lall v. Ramovdeen (2). This case has been 
applied by- their Lordships: of the Privy Council in 
Mohammad. Afzal Khan v. Abdul Rahman (3). 


K.C. Sanyal for the respondents. The point now 
taken was never urged and the Privy Council cases 
now cited were not placed before the learned Judge on 
second appeal. Ifa co-heir purports to mortgage or 
transfer a certain specified property belonging to the 
estate, it would be subject to a partition effected after- 
wards, But in the present case the co-heir has 
mortgaged ali his one-third share which he has in 
all the properties of the estate, and that aHOREHEe 
remains unaffected by the partition. 


MOSELY, J.—This Letters Patent Appeal aa be 
allowed. 

The facts are, briefly, that in the course of an 
administration suit one of the: parties, a co-cwner 
(Maung Aung Pe), mortgaged his undivided share of 
the properties. The mortgage deed specifies the 
various properties which comprised the estate. At that 
time Aung Pe presumably thought that he was entitled 








(4) 1 LR. 55 Cal. 532, 536 (P C). - (2) 1. LA, 106, 120, 121 
(3) ILL.R. 13 Lah, 702. 
57 
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to a one- -eighth ee and mortgaged that He was 
subsequently awarded a-one-third. share and again 
mortgaged the balance: of that to the respondents. 
After this a final decree was passed on a compromise 
between Aung Pe and «the only other co-heir, — 
Ma Saw Kin, who was entitled to a share in the 


"properties, for the third co-heir U Tun Aung Gyaw had 


admittedly by then taken out more than his share of 
the estate. At this partition the house and site now in 


‘question went to Ma Saw Kin with other properties 


while Aung Peagain received other properties still. 
After thisMa Saw Kin transferred the properties in 
suit, the house and site, to her children, who again 
ironisiarred them to the present appellants, Daw Shin 
and ‘Daw ‘Tin. 

The respondents sued Aung Pe and obtained a 
mortgage decree against him, and at the auction bought 
the property in themselves. ‘They then sued Daw Tin 
and Daw Shin in’ the suit now under appeal for 
possession of Aung Pe’s one-third share in this house: 
and site. The suit was dismissed in the trial Court and 
in appeal by the iearned District Judge, it being held . 
that the suit was not maintainable. In second appeal 
to this Court however it was said that Aung Pe had 
only mortgaged his one-third interest, and that that 
transaction did not affect Ma Saw Kin’s interests. The 
registered mortgage by Aung Pe was constructive 
notice to Ma Saw Kin. The learned Judge held that 
what Ma Saw Kin received at partition was only a two- 
thirds share in this house and site, or that what she - 
received was subject. to the mortgage of Aung Pe’s 
one-third share in it. It was said that the doctrine of 
lis pendens does not'necessarily apply to administration 
suits, which are not suits for the recovery. of. specific 
immovable property, and that for the above-mentioned 
reasons it should not be applied here. 
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Authorities were not cited to the learned Judge in 
second appeal, which convincingly show that irrespect- 
ive of the doctrine of lis pendens this suit was not 


829 


1940 


aes 
Daw. SHIN 
Ve 


ARIANDAS 


maintainable, One of these ‘authorities was cited in Mosety, J. 


the trial Court, namely, Jogendra Chunder Ghose v. 
Fulkimari Dassi (1), which itself. followed . one _ of 
the leading authorities cited to us, Byjnath Lall v. 
Ramoodeen Chowdry (2). 

‘It was laid down there that a mortgage af an 
undivided share in land may be enforced against lands 
which under a revenue partition have been allotted in 
lieu of such share; ‘whether such lands be in the 
possession of the mortgagor or of one who has purchased 
his right, title and. interest. But lands allotted in 
severalty by the revenue partition to the co-sharers of 
the mortgagor are not subject to ihe mortgage 

Another decision of their Lordships of the Privy 
Council is Chutterput Singh v. Maharaj Bahadoor (3), 
where it was said, that when the estate of.a deceased 
person is under.administration of the Court, a purchaser 
from an heir buys subject to any disposition which has 
been or may be made of the deceased’s estate in due 
course of administration. In that case the transaction 
in question was one Sone with one specific property 
only. 

In Puran Chand Nahatta v. Monmotho Nath 
Mukherji (4) their Lordships dealt with a case similar to 
the present one. ‘ The head-note reads as follows : 


“Tn a suit to ascertain and administer the trusts under a deed 
a decree was made declaring one of the parties entitled to a one- 
sixth share in the surplus income, and that the trustees should 
have their costs out of the trust property... The beneficiary there- 
upon mortgaged his share. Under a later order in the suit part of 
the property was sold to realize the trustees’ costs. . 








(1) (1899) LL.R. 27 Cal. 77. ; (3) (1904) 32 LA. 1, 16. - 
(2) (1874) 11.A. 106.- - _ + (4) (1927) LL.R. 55 Cal. 532 (P.C,), 
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Held that the mortgagee’s rights were subject to the sale, and 
the mortgage was consequently not an encumbr. ance upon the title 
of the purchasers.” 


Perhaps the authority most on all fours with the 
present case is another decision of their Lordships, 
Mohammad Afzal Khan vy. Abdul Rahman (1). The 
decision there was.to the effect that where one of two 
or more co-sharers mortgages his undivided share in 
some of the properties held jointly, the mortgagee takes 
the security subject to the right of the other co-sharers 
to enforce a partition and thereby to convert what was 
an undivided share of the whole inte a defined portion 
held -in severalty. If the mortgage, therefore, is 
followed bya partition and the mortgaged properties 
are allotted to other .co-sharers, they take the allotted 
properties, in the absence of fraud, free from the™ 
mortgage, and the mortgagee can proceed only against 
the properties allotted to the mortgagor in substitution 
for his undivided share. 

That was a case of mortgage of an- undivided share 
of some only of the properties held jointly. This case, . 
like Byjnath Lall v.. Ramoodeen Chowdry (2) and 
Puran Chand Nahatta v. Mcnmotho Nath Mukherji.(3), 
was a mortgage of an undivided share in all the 
properties. But that distinction makes, I conceive, no 
difference. . 

Itis clear then that the respondents could ae? 
enforce their mortgage against this‘property, which 
had been transferred by partition ty Aung, Pe, and this 
appeal must be allowed: 

In the result, the suit will be dismissed with costs 
throughout, costs of this appeal five gold mohurs. 


Rogerts, C >.J.—-I agree and have nothing to add. 


(1) (1930) LL. R. 13 Lah, 702 (P. c is (2) (1874) 1 LA. 106. 
“(3) ( (1927) LL.R. 55 Cal. 532 (P.C,}. 
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APPELLATE CIVIL. 


Before Mr. Justice Mya Bu,and Mr. Justice Duukley. 


MA AYE TIN v. DAW THANT.* 1940 
: a é Aug, 23, 

Burmese Buddhist law—Manukye, Book X, s. 28—Rule of inherstance not 
applicable to wife’s vested interest in payin property— Pr operty acquired by 
either or both spouses— Passing into common enjoyment "__Rule applicable 
to deceased spouse's property generally—Parent can be natural or adoptive, 
A wife is not deprived by the rule in Manukye Book X, s 28, of her vested 
‘interest in the payin property of herhusband who has died leaving no ‘issue 
and who lived with his. Bareat and whose property i is in the possession of the 


parent. 
All property. acqnired by either or both the spouses before or daring 


marriage passes into common enjoyment and both spouses have a vested 
‘interest in all such property. ‘“ Passing into commion enjoyment” is a 
consequence of marriage and not a test of the vesting of property. 

U Pe v. U Maung Maung Kha, 1.L.R. 10 Ran, 261 (P.C,), followed. 

The wording of s, 28, Manukye, Book X, does not appear to restrict its 
operation to the vested interest of the deceased in his undivided family 
property only but appears to extend its operation to his separate property as 
-well which is in the possession of the parent, — 

Ma Pwa Thin v. U Nyo, 1.L.R. 12’ Ran 409; Maung Ohn Khinv. U Nyo, 
I.L.R. 10 Ran. 124, considered. ; 

The right of the parent under the above rule is applicable. to all. parents, 
whether natural] or adoptive. 

' Ma E Dok v. Maung Ngwe Hlaing, (1897-1901) 2 U.B.R. 109 ; Maung Thein 
U Tha Byaw [1939] Ran. 341 (F.B.) , referred to. 
Maung Po Anv. Ma Dwe, 1.L.R. 4 Ran. 184, distinguished. 


E Maung (1) for the appellant. 


Ba Han for the respondent. 


Mya Bu and DuNkLEy, JJ.-We first heard this 
appeal on the 20th, 21st and 22nd June, 1939, and at 
that hearing it was made clear to us that the only 
obstacle in the way of the appellant’s complete success 
in the appeal was the decisionin Maung Ohn Khin 
and others v. U Nyo (1); in which it was laid down that 





se Civil 1st Appeal No, 8 of 1939 a the judgment of the District Cont. 
of Henzada in Civj: Reg. No. 11 vf 1937. 
(1) (1931).L.L.R, 10 Ran, 124, 
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the provisions of the Manukye, Book X, section 28, 
were still the law of Burma in regard to the division 
between the parents and daughter-in-law of the property 
of a son who has died childless, So far as the present 
case is concerned the pertinent part of that section of 
the Manukye reads as foilows (the section referring 
specifically to the case where the daughter has died and. 
the son-in-law survives) : 


“ Besides this he shall not recover any of his wife’s property 
actually in the possession or keeping of her parents ; they shali 
retain it.” 

As there was reason.to doubt the correctness of the 
decision in Maung Ohn Khin v. U Nyo (1) we referred 
to a Full Bench for itsopinionthe following question : 


“ As between the parent and the surviving spouse ofa child 
who dies leaving no issue but who lived with his or her parent. 
and whose property is in the possession or keeping of the parent, 
who is entitled to inherit such property under the Burmese 
Buddhist Law ? ” 


We have received the answer of the Full Bench to this 
question, and it is that the parent is entitled to inherit 
such property.* . 

The conflict in this case is between the widow of 
one Maung Than Tun namely, Ma E Tin, who is the 
appellant and was the plaintiff in the District Court, 
and Maung Than Tun’s adoptive mother, Daw Than, 
who is the respondent and wds the defendant in the 


. District Court. Most of the facts of the case have been 


set out in the order of reference, dated the 24th August, 
1939, and it is unnecessary to repeat them. In fact, 
the only further questions of fact which remain for 


‘decision are (1) which of the properties mentioned in 








(1) (1931) ILL.R. 10 Ran, 124, ** 
* Reported at [1940] Ran. 572—Ed, 
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the schedules attached to the plaint belonged to 
Maung Than Tun, it being admitted by the appellant 
that they were all acquired by him prior to his marriage, 
with her, and (2) which of the properties mentioned in 
the schedules belonging to Maung Than Tun were 
in-the possession. of the respondent at the time of 
Maung Than Tun’s death. 

The properties which the appellant claimsto have 
constituted the estate of Maung Than Tun are set out 
in seven schedules attached to the plaint. 


{On the. evidence their Lordships’ conclusions were. 


_ as follows :] 


Consequently, on the evidence it would appear that 
Maung Than Tun’s estate consisted of the whole of the 


-. -properties mentioned in schedules A and B and a half. 


share of the properties mentioned in schedules D and E, 
_ ‘but that all these properties werein the possession of 
the respondent at the.time of his death. 

Now, as we have said, on the reference to the Full 
Bench the learned Judges who composed it have held 


_ that the case of Maung Ohn Khin v. U Nyo (1) lays. 


-down the law of Burma and that section 28 of Book X 
of the Manukye is applicable in a proper case’; but 
‘their decision is subject.to a qualification in respect of 
‘any vested interest which the appellant may have 
‘ obtained in her husband’s property before his death. 


In the course of his judgment the learned Chief Justice: 


‘said : 


 “ But, of course, the question whether the property has heen - 


‘brought to the marriage and has been in the common enjoyment 
-of the married couple, though still in the custody of the parent or 
‘parents, is all important.” - 


" (4) (1931) LL.R. 10 Ran. 124, 
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In his judgment Mosely J. said : 


‘ It has been held in N.A.V.R. Chettyar Firm v. Maung Than 
Daing (1) and again by their Lordships of the Privy Council in 
U Fe v. U Maung Maung Kha (2), that either spouse has a 
vested interest (to the extent of one-third) in the payin property 
brought by the other spouse to the marriage, that is to say, 
property which has passed into the common enjoyment though it 
may bein the custody or keeping of the parent, * * *. I 
would agree-that the law of inheritance contained in Manukye X,. 
28, cannot affect the wife’s interest in such ee 


And Mackney J. said : 


“As my learned brother Mosely observes, the ‘rule will. not. 


affect the vested interest of the son-in-law or daughter-in-law in 
‘the payin property brought to the mirriage by the daughter and 


son: but property which is ‘in the possession or keeping of the’ 
parents’ can scarcely be deemed to be property brought to the 
marriage, unless it can be shown that the married couple actually 
enjoyed it as their own, the parents being as it were merely their 
agents for the management. of the a 


Hence the learned judges composing the F ull 
Bench have held that the daughter-in-law could not be 
deprived by the rule in Manukye Book X, section 28,. 
of her vested interest in the payin property of her 


husband, to'‘which vested interest the law of inheritance 


could have no application. The learned Judges have 

laid particular stress on the question of common. 
enjoyment and have said that property cannot be said. 
to be brought to the marriage unless it- has passed 
into common enjoyment. With the greatest respect, 
these dicta would appear to be not in accordance with 
the judgment of their Lordships of the Privy Council 
in U Pe v. U Maung Maung Kha (2), in which their 
Lo:dships observed (at page 268) : 


? Married persons hold during the subsistence of the marr iage 


; an interest i in all property belonging to either or both. us 


(1) (1931) I.L-R..9-Ran,-524) - --(2) (4932) LL.R. 10 Ran. 261 (P.C.). 
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Their Lordships further observed (at page 280): . 


“ After all-the ancient law has still a wide scope if admittedly 
all property acquired by either or both of the spouses before or 
during marriage passes into the common enjoyment and it is only 
dealt with by either according to his or her vested interest 
therein.” ; 


We consider. ourselves bound to follow these 
statements of the law made by the Judicial Committee, 
which lay down as a principle that all property acquired 
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by either or both the spouses before or during marriage 


passes into common enjoyment and both spouses 
have a vested interest in all such property ; that is, 
“passing into common enjoyment” is a consequence of 
marriage and not a test of the vesting of property. 
' Moreover, in the present case the property had 


passed into common enjoyment because the appellant’ 


and Maung Than Tun were during their married life 
tnaintained from the income of this property, and the 
-respondent has stated in her evidence that this income 
‘was even insufficient to maintain the married couple. 
The interest of the wife in the payin property of her 


husband is one-third, and, in-our‘opinion, the appellant _ 


hhad such a vested interest in the property of Maung 
‘Than Tun, which she acquired on her marriage with 
him, and which interest cannot be defeated by the fact 
‘that on his death his estate is inherited by some other 
person. On this ground the appellant is, in our 
opinion, entitled at least to a one-third share of the 
properties mentioned in schedules A and B. attached to 
the plaint and to a one-sixth share of the properties 
mentioned in schedules D and E. 

A further question that has been raised on behalf ot 
‘the appellant is whether section 28 of Book X of the 
Manukye has any application at all in the present case. 
In support of the wegative answer ‘submitted by 
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«learned counsel for the appellant the following passage 


in' the judgment of Pagé C.J. in Ma Pwa Thin v. 
U: N. 'yo and others (1) has been ete on: 

“The doctrine laid down in section 28, in my opinion, senihh 
not to be extended. In cases where it directly applies the law 


will be enforced, and the Court applied section 28 in connection 


particular case bring it clearly within the terms of section 28, in 


. my: opinion, the provisions of that section ought not to be extended. 


by analogy or otherwise to other cases which are. not brought 
within the ambit of the section.” ; 


‘The points of distinction ‘between this case and the 
-case of Maung Ohn Khin and others v. U Nyo (2) which 


dealt with the same family were (1) Po Aung had not 
taken from his mother his share in the estate of his 


.. deceased father and he and his wife lived with his 
-mother until his death leaving no issue, whereas Maung 


-Nyun had received a sum of money from his mother in: 


full satisfaction of his claim in the estate of his deceased. 
father and he and his wife lived separately from his. 
mother, and (2) the claim put forward by Maung Ohn 


~Khin was for Po Aung’s alleged share in the estate of 


his deceased father which was until Po Aung’s death in: 
the possession of the mother, while Ma Pwa Thin’s. 
claim was for Maung Nyun’s share in the estate of his: 
sister who lived with the mother and died a spinster. 


Similar points of distinction do not exist between 


Maung Ohn Khin’s case and the present case. Another 
ground advanced by learned counsel for ‘the appellant 
is that the property in dispute in Maung Ohn 


‘Khin’s case was the vested ‘interest of Po Aung in 


undivided family property, whereas the property ie 


dispute in the present case consists wholly of separate 


‘property belonging to the deceased, But the wording. 





(1) (1934) LR. 12 Ran; 409. (2) (1931) LL.R. 10 Ran: 124, 


with the claim to Po Aung’s share. But unless the facts of any | 


asa. 





1940] | RANGOON LAW REPORTS. 


of section 28 of Book X of the Manukyé does not 
-appear to restrict its operation to the vested interest of 
the deceased in the undivided family property only but 
appears to extend its operation to the property of the 
deceased generally which is in the possession of the 
parent. It has further been contended on behalf of the 
appellant that the respondent not being the natural 
-mother of Maung Than Tun but only his adoptive 
mother, the provisions of section 28 should not be 
extended so as to give the right under the section to the 
adoptive parents. Support is lent to this contention by 
the fact that under sections 25, 26 and 27 of Book X 
which lay down rules regarding the right of inheritance 
of a child “publicly and notoriously ” adopted, that is, 
a keittima child, the position of an adopted child is 
inferior to that of anatural child, and in Maung Po An v. 


Ma Dwe (1) it was held that under the Dhammathats 


the position of the keittima child was distinctly inferior 
in respect of inheritance to that of own children and 
accordingly that the’ right of the keittima child to 
equality with ‘own children should not be extended to 
the orasa’sright. But Maung Po Anv. Ma Dwe (1) was 
a case in which the right of the keittima child, the only 
child of the family, to claim a quarter share from the 
‘widow on the death of the adoptive father constituted 
the principal point for consideration. Such right is not 
enjoyed under the Dhammathats by an ordinary child, 
though the child may be a natural child, who does not 
possess the qualifications of an orasa child. The right 
is a preferential right even under the Dhammathats 


_exteuded to, and only to, a child who possesses certain 


qualifications and is, therefore, designated as an orasa 


child. As regards the general inferiority of the position 
of the keittima child in respect of.inheritance to that of 


— : = 


_ (1) (1926) LL.R. 4 Ran. 184. 
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the own children recognized by the Dhammathats, the 


judge-made law for more than forty:years has been- that 


the keittima child stands exactly in the same position as | 
a natural child and has taken firm root in the modern 
Burmese Buddhist law of inheritance. The fact that 
the preferential right of an ovasa child is denied to the 
keittima child even under the prevailing system of law 
does not throw any doubt on the correctness of the 


‘proposition that for ordinary purposes of inheritance the 


keittima child stands in the same position as a natural 
child. Nor is this fact ‘sufficient to show that the 
proposition, which has never been doubted during the 
last forty years, that adoptive parents stand in the same 
position as the natural parents and have the same 
rights so long as the relationship constituted by adoption 
subsists [Ma E Dok v. Maung Ngwe Hlaing (1) ], cannot 
be consistently applied in favour of the adoptive 
parent in the matter of inheritance of the keittima 
child’s estate, the right of the parent under section 28, 
Book X of the Manukye being a right applicable to all 
parents and not only to parents with*certain special 
qualifications. In Maung Thein v. U Tha Byaw (2) a 
Full Bench of this Court has pointed out that the keittima 
adoption creates not only heirship of the adoptee to the 
adoptor but also the relationship of a parent and child 


_and by virtue of such relationship ‘the adoptee acquires 


the rights of an ordinary natural child of the adoptor in: 
the estate of the adoptor’s collaterals or ascendants. 
This shows that the relationship of the adoptive parent 
and the keittima child-is as complete as that between an 


ordinary natural child and his parent in regard to rights 


of the feittima child or of the adoptive parent’ in the 

matter of inheritance. _ | 
For these. reasons we decline to uphold the 
contention that the provisions of section 28 of Book X 
(1) (1897-1901):2:U.B:R, 109. (2) [1939] Ran, 341. 
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of the Manukye have no application at allinthe present 194 

- case. In the result the decree of the District Court Ma Aye Ti 
will be set aside and there will be a decree in Daw Tuanr. 
favour of the plaintiff-appellant for one-third share of wy, pu | 
the properties mentioned in schedules A and B attached Pmereetk 
to the plaint and for a one-sixth share of the properties 
mentioned in schedules Dand E. The appellant’s costs | 

of this appeal and of the suit, including the Court fees 

payable on the plaint.and on .the memorandum of 

appeal, shall be paid out of the estate of Maung 


Than Tun. 
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INTERFERENCE, RANGOON INSOLVENCY ACT, S. 36 
JURISDICTION, LETTERS PATENT APPEAL Kae 








: . No POWEK TO AWARD COMPENSATION uss 
POWER TO ALTER SENTENCE 











APPLICATION OF. INHERENT POWERS OF CouRT EX DEBITO JUSTITIAE ,., 
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APPLICATION TO ENTER UP SATISFACTION OF DECREE. JURISDICTION 





OF TRANSFEREE CouRT eee ae ee ats 
APPOINTMENT OF SUCCESSOR TO KYAUNG=DAIK ... sus ses 
APPROPRIATION BY CREDITOR ar ave aes wee 

ORDER. SALARY. RANGOON INSOLVENCY ACT, 

s. 60 (2)... see, ee a he Bp crt 
ARBITRARY ACTS OF EXECUTIVE, WRIT OF CERTIORARI ... eae 
ARBITRATOR IGNORING LAW OF LIMITATION | ... dee see 


ARREARS OF FISHERY REVENUE, CIVIL COURT'S JURISDICTION Bee 


“ ARREARS OF LAND REVENUE.” SALE AT INSTANCE OF Co-OPERATIVE 
SocrgTY ... as uae one sue 08 


ArRrEST—Judgment.deblor arrested and later released by Court— 
Executiou of process—Failure of process server to make endorse- 
ment of execution on warrant— Return of warrant by bailiff for 
endorsement.of execution—Bailiff's power to delegate authority to 
arrest— Re-arrest by process-server of judgment-debdtor, illegal— 

- Civil Procedure Code, O. 21, rr.24, 25, Where a judgment-debtor 
has been arrested and brought before the Court the process has 
beén executed, that is to say, the arrest has been carried out, 
though it may not have been carried out in accordance with law. 
The bailiff has power fo delegate the execution of a warrant to a 
process-server, but where he returns. the warrant to the process- 
server for endorsement of the executién.that has already been 
effected, vic., the arrest and the release by the Court of the 
judgment-debtor, the process-server has no authority to re-arrest 
the debtor on such warrant and his action is illegal. 


MAUNG HTWE v. BA THANT vee sas tee 
‘ASSESSMENT, INCOME ESCAPING oe se Reel = ove 


ASSIGNMENT OF RENTS AND PROFITS OF IMMOVABLE PROPERTY— 
Benefits tc arise out of land—Rents and profits exceeding Rs. 100— 
Registered instrument necessary—T ransfer of Property Act, ss. 58, 
59—Generai Clauses Act, s. 2 (29), An assignment of rents and 
profits of land is a transfer of immovable property within s, 2 (9) 
of the General Clauses Act. The section defines immovable 
property to include, infer alia, benefits to arise out of land, and if 
the value of the rents and profits exceeds Rs. 100 the transfer can 
only be effected by a registered instrument. Babu Lal v. 
Bhavani Das, 15 I.C. 32, referred to. j 





Daw Yonv, U MIN SIN... ose ase woe 
ASSISTANT DistRicT CouRT. JURISDICTION... aa x 
ATTACHED PROPERTY. CLAIMANT’s SUIT. STAY OF SALE oes 
ATTACHMENT OF MOIETY OF SALARY, CREDI‘OR’S RIGHTS oe 

MOVABLE PROPERTY. CLAIM OR OBJECTION a 
ATETPA PROPERTY OF EINDAUNGGYI COUPLE er sae 


“ ATTESTED ’—Attesting witness—-Scribe of a document--Competency of 
a scribe to be an attesting witness—Dual role of a scrihe— 
Transfer of Property Act, ss. 3, 59. “ Attested” means that a 
person has signed the document by way of testimony to the fact 


that he saw it executed. When a man places his signature upon - 


a document and at the same time describes himself as the writer 
thereof, the inference is that he signs as the writer and nothing 
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else, but, as a matter of fact, it can be shown that he signed not 

. only as the writer but also as a witness.of:the fact thathe saw the 
document executed or received a personal acknowle Igment from 
the executants that they had executed it. The writer of a 
document may perform a dual role; he may be an attesting 
witness as well as the writer. Abinash Chandra v. Dasarath 
Malo, LL.R. 56 Cal. 598 ; Burdett v. Spilsbury, (1843) 10 Cl. & Fin, 
340: Jagannath Khan v. Bajrang Das, 1.L.R. 48 Cal. 61; 
Paramasi-a v. Padayachi, 1.L.R. 46 Mad. 535; Shamu Patter v. 
Abdul Kadir, 1.L.R. 35 Mad. 607, referred to.: 


ALAGAPPA CHETTYAR uv. Ko KALA Pal se wae 
AUTHORITY TO REGISTER DOCUMENT Be es ges 
AVOWAL OF MARRIAGE, CONJUGAL RELATIONSHIP sci ae 


AWARD, SUIT ON AN—Award declaring right to a kyaung—Value of 
the claim more than Rs. 100—Award not registered—Awara 
inadmisstblé in evidence—-Registration Act, ss. 17 (1) {e), 49. A 
suit based.on an award must fail if a right is claimed -thereunder 

“ito a kyaung of.the value of more than Rs. 100, and the award has 
not been registered. To be admissible in evidence, the award 
declaring such right must have been registered, 


U KeLatua v,'U PANNAWA rs “al © one 
BAILEE’S REMEDY AGAINST ADVERSE CLAIMS om ne aoe 
BAILIFF’S POWER TO DELEGATE AUTHORITY TO ARREST ‘se avs 


BalLMENT—Adverse claims on bailee—Bailee’s remedy of inter pleader 
suit--Paddy sent to baglee for milling—Notice to bailee of sale of 
rice by bailor to third party—-Property in rice-~Claim by bailor on’ 

: rice for price—Bailee’s claim of hypothecation—Bailee’s delivery 
of rice to ‘bailor—-Conversion--Damages. ‘Where the bailor of 
goods and a purchaser of the goods from him adversely claim the 
goods from the bailee, the remedy of the bailee is to file an 
interpleader suit against the rival claimants. If he tefuses to do 
this and retains the goods for the bailor,.he must stand or fall by 
the latter’s title. Walson v. Anderton, 1 B. & Ad. 450, referred to. 
Paddy was sent to the mill ofthe lst respondent for milling, and 
when.gunry bags were sent to him for the rice the 1st -respond- 
ent was informed by the hailor thatthe rice had been sold to the 
appellant by the bailor and that it was to be appropriated to the 
contract. Thereafter the bailor gave notice to the 1st respondent 
that the rice was not to be delivered to the appellant on the 
ground that he was not paid his price. The Jst respondent set 
up a claim of his own that the rice was hypothecated to him for 
the payment of some other debts. He delivered the rice to the 
bailor to sell to some other person with a view to get the sale 
proceeds himself. The finding of the Court was that there was no 
substance in his claim... Held, that the 1st-respondent was liable 
in damages to the appellant for conversion.of his goods. 


PaTEL »v, T,K.V.R.V.-CHETTYAR a aes vee 
BARRE. DEBT, PROMISE TO PAY. ,PROBOSAL AND ACCEPTANCE ov 
BASIS OF CONTRACT, SEAMEN’S CONTRACT, RISKS OF WAR tee 
BENEFITS ARISING OUT OF LAND, ‘IMMOVABLE PROPERTY, ASSIGNMENT 
BENEFIT UNDER CONTRACT, . RIGHT To ‘SUE me + 


BICYCLE RIDING BY Two PERSONS, ‘RasH AND NEGLIGENT ACT a 
BONA FIDE ACTION .ON ‘LAWYER'S ADVICE. MALICIOUS .PROSECUTION 
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Bonp To KEEP THE PEACE, PENAL CopE,'s. 294 ae = 
BREACH OF THE PEACE, NECESSARY INGREDIENT OF OFFENCE ... 


BROTHER AND SISTER MAHoMEDAN. Co-MORTGAGORS. No AGENTS 
FOR ACKNOWLEDGMENT er eae 


BuppDHIsT ECCLESIASTICAL LAW—Death of eas owner of kyaung- 
daik ~No appointment of successor—Ownership of kyaung-daik in 
Sangha—Election of presiding monk—Appointment of commi:tee 
by Sangha—Committee's election on behalf of Sangha—Ceremonial 
unnecessary for election, Where the poggalika owner of a 
kyaung-daik dies without appointing a successor or if he has 
conferred the right to appoint a successor on a third party and that 
party has not exercised the power conferred on him, or has failed 
to observe the terms of the power, the ownership of the kyaung- 
daik vests in the Sangha at large. U Thita v. U Areseinna,{1938) 
Ran. 678, approved, U Zawtikav U Kalyana, 1,L.R, 14 Ran. 566, 
referred to. It is open to the Sangha to appoint a small committee 
of their own to select and elect the presiding monk of a Sanghika 
kyaung-daik, and such committee can validly elect a monk by a 
‘majority. Ceremonial regarding the attendance of a certain 
number of monks may be necessary for installing a presiding 
monk in his office, but not for the purposes of an election, 





U THUSEITTA v. U EINDAWUNTHA!—... eh pe 
BURDEN OF PROOF. ..MARRIUAGE.. ... Farer 
: -. PLEA OF MINORITY. CONTRACTUAL OBLIGATION 
. SPECIAL CUSTOM. CHINESE BUDDHIST ne 
. -UNDUEINELUENCE ... ... sé aes 





BURDEN OF PROOF WHEN A..DETERMINING FACTOR—Weighing the 
whole evidence- -Suit to set aside fraudulent transfer—Burden of 
proof—Parties to a suit, duty towards Courl—Practice of parties 
withhoiding documentary evidence—Reliance on abstract doctrine 
of onus of proof. Onus as a determining factor of the whole case 
can only arise if the tribunal finds the evidence pro and con so 
evenly balanced that it can come’ to no conclusion. Then the 
onus will determine the matter. But if the tribunal, after hearing 
and weighing the evidence, comes to a determinate conclusion, 
the onus has nothing to do with it, and need not be further 
considered. Robbins v. Nationai Trust Co., Ltd., (1927) A.C. 515, 
referred to. Where a person seeks to set aside a transfer under 
the provisions of s. 53 of the Transfer of Property Act the burden 
of proof is initially on him, but the opposite party cannot take 
advantage of the abstract doctrine: of the onus of proof and so lie 
by when in possession of important documents or information 
and fail to furnish to the Court the best material for its decision. 
Third parties have no responsibilit 7 for the conduct of a suit, but 
with regard to the parties to the suit it is an inversion of sound 
practice ‘or those desiring to rely upon a certain state of facts to 
withhold from the Court the written evidence in their possession 
which would throw light upon the position. Guruswami v. 
Gopalasami, 1,L.R..42 Mad. 629; Murugesam v, Manickavasaka, 
LL.R. 40 Mad. 402 (P.C.) ; Rameshwar Singh v. Bajit Lal, A.LR. 
(1929) P.C. 95, referred to. 


CHAN Wan Hone Tone v. A.K.A,C.T.V. CHETTYAR FIRM os 
BURMA CaRrtaGE oF Goons BY SEA ACT, Ss. 2,4; ART. 2, ART. 3,R.6 
BourMA Couxts Act, 1922, ss. 6, 7, 24, 26 ais dee 


3 


’ PAGE 


256. 
256 


603 


97 
562 
481 
685 

35 


659 
552 
725 


_XXxiV GENERAL INDEX. 











TENANCE Ae ae eae ol ex 


BURMESE BUDDHIST HUSBAND AND WIFE—Morigage of joint property 
by husband—Knowledge and consent. of wife—Morigage binding 
on wife—Payment by husband saving limitation agaist both— 

- Concurrent findings of fact—Interference by second. appellate 
Court—Absence ot evidence to support finding—Civil Procedure 
Code, s. 100.. Where a Burmese Buddhist. wife consenis to her 
husband mortgaging the joint property as if it were his sole 
property, she thereby holds him. out to the mortgagee as her 
agent, not only in respect of the execution of the mortgage but 
also in respect of all subsequent transactions in connection with 


: PAGE 
’ Burma Courts Act, s. 11 (1) (a)... ee ses bes 820 
(AMENDMENT) AcT, 1932, s. 2 (2) (4) cas ree 725. 
MANUAL, PARAGRAPH 20, PLACE OF TRIAL , ise 122: 
Burma Divorce Act, s. 7—Marriages founded on Christian principle 
-—Monogamous | marriages—Law recognizing polygamous 
marriages—Parties married according to Burmese Buddhist 
law—Subsequent conversion to Christianity—No jurisdiction to 
grant relief for divorce or judicial separation under Burma 
Divorce Act. In view of s. 7 of the Burma Divorce Act, the 
marriages contemplated by the Act are those founded on the 
Christian principle of a voluntary union for life of one man with 
one woman to the exclusion of others though they need not 
necessarily have been celebrated. in accordance with Christian 
rites or ceremonies. Consequently, no relief can be given under 
the Act where the parties have been married according to 
Burmese Buddhist law, or any other law which recognizes 
polygamy. The Court has no jurisdiction to grant relief under 
the Act, either by way of divorce or judicial separation, tc parties 
who were married according to Burmese Buddhist law but had’ 
become Christians subsequent to the marriage and. were 
Christians at the date of the petition. Thapita Peter v. Thapita 
Lakshmi, 1.L.R.17 Mad. 235 (F.B.), followed, 
Ma U v. Kin Raw Gam. ..,. us ove cee 417 
BuRMA EXCISE AcT, ss. 30 (a), 37, 44 as es se 219 
BurMA LAND AND REVENUE AcT, ss. 45, 46, 47, 55,56. ... . 230- 
Burma Laws Act, s. 13 ove ~— a «.. 136, 654 
a , 8. 13 (2) oes one eee aes 685 
, 8.13 (1) & (3)... ose eee eee 807° 
BuRMA MERCHANDISE Marks ACT, 8S, i5 eos, metty ose 244. 
BuRMA MUNICIPAL Act, s, 59 om oon ieee ous 172 
BuRMESE BUDDHIST CHILD. SUIT AGAINST PARENT FOR MAIN-:- ' 
i Be 807° 


the mortgage. Payment of interest by the husband under such:’ 


circumstances will save limitation both against husband and wije. 
Bhagwan Singh v. Ujagar Singh, 30 Bom. L.R. 267; N.A.V.R- 
Cheltyar’ Firm v. Maung Than Daing, L.L.R. 9 Ran. 524 ; 
Ma Nyun v. Teixeira, 10 L.B.R. 36, referred to. On second 
appeal under s. 100 of the Civil Procedure Code it is not. the 
concurrent finding of fact which cannot be interfered with ; it is 
the frding of fact of the first appellate Court : andthereis no 
question of it being within the discretion of the second appellate: 
Court to interfere. The second appellate Court cannot interfere 


however erroneous it may think such finding to be. The only © 


circumstance under which it can interfere is when the alleged. 


GENERAL INDEX. XXXV 


PAGE 


finding of fact is.not in reality a finding of fact because it is 
“supported by no evidence whatever. Durga Choudhrain v. 
Jawahir Singh, 17 \.A. 122; -Ramratan Sukal v. Mussamat 


Nandu, 19 1A. 1, referred to. 
U Raz Gyaw Tuoo & Co., Ltp. », MA Hua U PRU Oe 180. 


BuRMAN BUDDHIST ssieaeale LIFE POLICY. INSOLVENCY, .WiFE’s 
INTEREST see wee seat meee 


BuRrMESE BUDDHIST LAW—Atetpa property ofeindaunggyi couple—Not 
payin property—No joint interest in, atetpa property—Doctrine of 
comnon disaster— Death of eindaunggyi couple without children— 
Atet children of wifc—-Claim to: atetpa property oj slep-father— 
Mortgage and redemption of atetpa. property out of joint futds. 
The atetpa property of an cindaunggyi couple does not become 
their joint property in the way that the payin property of a virgin 

. coupie may do, When two eindaunggyis marry neither of them 
thereby acquires any: interest in the atetpa property of the other. 
The doctrine of common disaster cannot be applied to mean that 
the heirs of each spouse are entitled to a share in the atetpa _ 
of the .other spouse as if’ their parent had been the survivor. 
Consequently, on the death of the eindaunggyi couple within a 
few days of each other and without any children: of the marriage, 
the atet children of the wife are not entitled to any share in the 
atetpa property of their step-father as against his atet children. 
The factthat during the second -inarriage, the step-father had 
mortgaged the property and redeemed it with the joint funds does 
not change the character of the property. Chettyar, C.T.P.V. v. 
Tha Hlaing, LL.R. 3 Ran. 322 (F.B.); Chetlyar, N.AV.R. v. 
Maung Than Daing, 1.L.R.9 Ran. 524 ; Daw Hla On v. Ma Nyun, 
[1937] Ran. 410 ; Ma Ein v Tin Nga, 8 L.B.R. 197; Ma Ein Siv. - 
Ma Wa Yon, (1897-1901) 2 U.B.R. 131; Ma Hnin Zan-v, Ma 
Myaing. 1.L.R.13 Ran. 487 ; Ma Lev. Tun Shwe, 10 L.B.R. 10; 
Ma Paing v. Shwe Hpaw, 1.L.R. 5 Ran. 196 ; Ma San Siwe v. 
Valliappa Chetty, 10 Bur. L.R. 49; Maung Shwe Tha v. 
Ma Waing, 11 L.BR. 48; Maung Shwe Yan v. Ma Negwe, 
{1897-1901) 2 U.B.R. 113 ; Maung Tunv. Ma Ya, A.i.R. (1936) Ran. 
237 ; Mi Dwe Naw v. Maung Tu, S.J.L.B.14 ; Mt Saing v. Yan Gin, 
(1914-16) 2 U.B.R. 127 ; Nga Tun Baw v. Nga Kan, 4 B.LJ. 244 ; 
San Pe v. Ma Shwe Zin, 9 L.B.R. 176 3 U Maung Nge v, P.LS.P. 
Cheltyar, AIR. (1934) Ran. 200 ; U Pe v. U Maung Maung Kha, 
LL.R. 10 Ran. 261; U Po Tha Dun. Maung Tin, LL.R. 8 
Ren. 480, discussed. Daw. Qhi Bwint v..U Ba Sein, Sp. Civ. 2nd 
Ap. 379 of 1938, H.C. Ran., dissented from. 


U San Y1 v. MAuNG Po Yi oa aaa Sein 534 
BURMESE BUDDHIST LAW. CHINESE BUDDHISTS eee aes 685. 


208 


BuRMESE BuppINIST Law—Husband and wife—Property Swhevited 
during marriage from collateral by husband—Death of husband 
and wife within short time of one anther—No issue of marriage— 
Succession to proterty inherited from collateral—Inheritance on 
the footing of payin property—Husband’s relatives, interest two 
thirds and wife's one third. Under Burmese Buddhist law in 
cases where husband and wife die within a short time of one 
another, if property has been inherited during marriage from 
collaterals by one party only it should be treated not like property 
inherited from parents; nor as jointly acquired property, but on 
the same footing as payin property, or as inherited lettetpwa in 
‘cases of divorce by mutual consent, and should go to the extent 
of two-thirds to the relatives of the party who inherited it and to - 
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the extent of one-third to the relatives of the other party. E and. 

_H, Burmese Buddhist husband and. wife, died within a short 
time of each other leaving no issue. The appellant P was the 
sister of H and the respondents G and M were E’s sister and 

.. half brother respectively. The estate of the deceased couple 
’ consisted of their jointly acquired (hnapazon) property and E’s 

share, whick was one-third, in the estate of his deceased cousin 
Z. The trial Court allowéd P’s half share in the hnapazon 
property. The question on appeal was as to P’s share in Z’s 
estate. Held, that E’s share in Z’s estate. being one-third 
the share of P was one-ninth. Kin Kin Gyi v, Kan Gyi, 
(1902-03) 2 U.B.R. Budd, Law, Divorce,1; Ma Ngwe Bwin v. 
Maung Lun Maung, P.J. 295 ; Ma Ngwe Hnit v. Maung Po Hmeg, 
11 L.B.R. 52; Ma Pwa Thin v. U Nyo, L.L.R. 12 Ran. 409 ; 
Maung Kun v. Ma Chi, LL.R. 9 Ran. 217; Mi Lan v. Maung 
Shwe Daing, (1892-96) 2 U.B.R. 121 ; Mi Myin v. Nga Twe, (1904- 
106) 2 U.B.R. Budd. Law, Divorce, 19; Mi Saing v. Yan Gin, 
(1914-16) 2 U.B.R. 127 ;-U Pe Gyi v. U Pyo, LL.R.3 Ran. 271; 
U Po Tha Dun v. Maung Tin, 1.L.R. 8 Ran; 480, considered. 


’ Ma Pwa SHIn », MA GALE eae a 753 


BURMESE BUDDHIST LAw-~Inheritance—Child living with ins 
Property of child in possession of parent—Death of child leaving 
spouse and no issue—Succession to property in possession of 
parent—Manukye, X, 28—Payin property—Enjoyment by married 
couple—Management by parents, As between the parent and the 
surviving spouse of a child who dies leaving no issue but who 
lived with his or her parent and whose property is in the posses- 
sion or keeping of the parent, the person entitled to inherit such 
property under the Burmese Buddhist law is the parent. The 

. rule has no application in the case of a married couple in enjoy- 
ment of their pavin property though they may be livin ng with the 
parents who manage the property for the benefit of the couple. 
Maung Ohn Khin v. U Nyo, I.U.R. 10. Ran. 124, approved. 
Chettyar Firm of N.A.V.R. v. Maung Than Daing, 1.L.R.9 Ran. 
524 (P.C,) ; Lu Gale v. Maung Sein, 6 L.B.R. 16; Ma Hla Aungy. 
Ma Aye, SJ.LB. 219 ; Ma Hnin Bwin v.U Shwe Gon, 8 L.B.R. 1 
(P,C.) ; Ma Pwa Thin v. U Nyo, .L.R. 12 Ran. 409 ; Maung Chit 
Kywe-v. Maung .Pyo, (1892-96) 2 U.B.R. 184 ; Maung Kun v.. 
Ma Chi, L.L.R.9 Ran, 217 (F.B. ls Maung Thein Maung, In re v. 
Ma Kywe, LL.R. 13 Ran. 412 ;,U Pe v, U Maung Maung Kha, 
LL.R. 10 Ran. 261, referred to. ; 


Ma AYE TIN v, DAW THANT (P.B.) so vee  ~=—COST72 


BURMESE BUDDHIST LAW—Inheritance—Out-of-time grandchild — 
'. Condition of sharing with uncle or aunt 12 grandbarent’s estate — 
Child's parent eldest child of grandparents—No necessity of 
predeceased parent being orasa, Under the Burmese Buddhist 
jaw an out-of-time grandchild or out-of-time grandchildren who 
are entitled toan equal share with an uncle or aunt in the division 
of the estate of the grandparents are the child or children of the 
eldest child of the grandparents. Itis not essential to the success 
of their claim to such a share that their, parent who predeceased 
either.one or both of the grandparents was the orasa child, and 
all that is necessary to show is that.their parent was the eldest 
child of the grandparents Maung Thein v. U Tha Byaw, [1939] 
Ran. 341, followed. Ma Saw Ngwev, Ma Thein Yin, 11.B R. 198; 
Ma Su v. Ma Tin, 6 U.B.R.77.; Maung Po Anv. Ma Dwe, 1.L.R. 4 
Ran, 184 ; Maung Thein Maung v. Ma Kywe, 1.L.R.13 Ran, 412 ; 
Po Zanv. "Maung Nyo, 7 L.B.R. 27, referred.to. 


Ma Hnin Yi v, Maune THIN ose ies " See 2 ° Oe 
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Burmese BUDDHIST LAW—Keittima adoption-—-Severance of parental 
and filial tie—Unilateral act of parent, natural or adoptive-— 
Adoptive parent's acts severing relationship—Acquiescence of 
adopted child of mature age—Acts of child showing acquiescence— 
Relationship severed—Adopted child loses right of inheritance 
—Keittima child and natural child—Obligation to live with 
parents—Adoftion of child by pongyi. Under Burmese Buddhist 
law the relationship between an adoptive parent and his adopted 
child cannot be terminated by the unilateral act of theparent. An 
‘adoptive parent has no power to disinherit his adopted child 
{except possibly by giving him away in adoption) any more-than 
a natural parent has such power in respect of his natural and 
lawful children. San Paw v. Ma Yin, 12 Bur. L.T, 207, referred 
to. Butif the adoptive parents show by their acts that they have 
severed the relationship .with their keittzma child, and if the 
conduct of the child who has reached the age of discretion shows 
that he has acquiesced in their wishes, as expressed by their acts, 
so that neither party regards the other any more as child or as 
parents, then the presumption arises that the tie between the 
adoptive parents and the child has been broken off and the latter’s 
right of inheritarice in his adoptive parents’ estate is lost. A 
keattima child is not for all purposes in an identical position with 
anatural child.’ The old requirement of living with the adoptive 
parents is no longer essential to a keittima child's right of inherit- 
ance, but where, as in this case, there is by the parent a clear 
repudiation of the relationship and a deliberate choice of residence 
elsewhere by the child, coupled with other facts, such as the 
upbringing and education of the child in his younger days by 
other people, the child, refraining from claiming his share in the 
joint property of his adoptive parents on the death of the mother 
and the remarriage of the father, although the claim of the natural 
daughter was acknowledged and satisfied, and the casual attend- 
ance‘at' his adoptive father’s funeral without taking part in the 
ceremonies, the inference arises that the tic of. parent and child 
has been severed. Ko Pe Kyaiv. Ma Thein Ka, [1937] Ran. 426 ; 
Ma E v. Maung Shwe Kaing, P.J.520 ; Ma Gyan v. Maung Kywin, 
(1892-96) 2 ‘U.B.R. 176; Ma Nyun Sem v. Maung Chan Mya, 
11 L.B.R. 124 ; Ma Than Nyunv. Daw Shwe Thit, 1.3..R,14 Ran. 
557; Maung Aing v. Ma Kn, (1892-96) 2 U.BR. 22; Maung Ba Pe 
v, Maung Shwe Ba, 1.L.R, 6 Ran. 520 (P.C.); Maung Po Sein Vv. 
Maung In Dinv. S.J.L.B. i91 ; Maung Shwe Thwe v. Ma Saing, 
(1897-1901) 2 U-B.R 135; Maung Thein v. U Tha Byaw, [1939] 
Ran. 341 ; Maung Thwe v. Maung Tun Pe, 44 LA. 251 ; Nga Min 
Gyaw v, Me Pi, SJ.L.B.8; U Ba Thaung v. Daw U, [1938] © 
Ran..323, referred to.. A pongyi being bound by the Vinaya not to 
have natural children cannot adopt a child. Ma On Kyi v. 
Ma Thaung May, A.1.R. (1929) Ran. 173, referred to. 


Ma KYIN SEIN v. MaunG KYIN Hrarx 4 cPaaos 783. 


BuRMESE BUDDHIST LAw—Manukye, Book X,s. 28—Rule of inherit- 
ance nol applicable to wife’s vested interest in payin property-— 
Property acquired by either cr both spouses‘ Passing into common 
enjoyment "—Rule applicabe to. deceased spouse’s property 
generally—Parent can be natural or adoptive. A wife is not 
deprived by the rule in Manukye Book X,s. 28, of her vested 
interest in the fayin property of her husband who has died . 
leaving no issue and who lived with his parent and whose 
property is in the possession of the parent. All property acquired 
by either or both the spouses before or during marriage passes 
into common enjoyment and both spouses have a vested interest 
in all such property, “ Passing into common enjoyment” isa 
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consequence of marriage and not a test of the vesting. of 
property. U Pev. U Maung Maung Kha, 1.U.R..10 Ran, 261 
(P.C.), followed, The wording of s. 28, Manukye, Book X, does 
not appear to restrict its operation to the vested interest of the 
deceased in his undivided family property only but appears to 
extend its operation to his separate property as well which is in 
the possession of the parent. Ma Pwa Thin v. U Nyo, 1.L.R, 12 
Ran. 409; Maung Ohn Khin v. U Nyo, LL.R. 10 Ran, 124, 
considered. : The right of the parent under the above rule is 
applicable to all parents, whether natural or adoptive. Ma E Dok 

” v. Maung Newe Hlaing, '1897-1901) 2 U.B.R. 109; Maung Thein 
v. U Tha Bvaw, [1939] Ran. 341 (F.B.), referred to. Maung Po ~ 
Anv, Ma Due, I1.L.R. 4 Ran. 184, distinguished. Fj 


Ma AYE Tin v. Daw THANT os ies a 832 


BURMESE BUDDHIST LAW—Marriage—Proof of -narriage—Conduct of 
parties—Cohabitation—Conjugal relationship—Clandestine inter- 
course—Avowal of marriage—Treat ment of couple as husband and 
wife—Statements as to relationship, admissibility of—Burden of 
proof—Evidence Act, s.50. 1 the Court has to decide whether or 
not.a Burmese Buddhist couple have by mutual consent entered 
into the married state it can only do so by inferring the relation- 
ship from the conduct ofthe parties themselves or from the 
conduct of neighbours and friends who treated them during the 
period under dispute as though they were man and wife. A bare 
statement by a witness that a certain couple are man and wife is 
not evidence. Cohabitation means living in conjugal relationship 
and the term cannot properly be used in connection with clandes- 
tine intercourse. In alawful union there must be an open avowal 
of the married state as distinct from the relationship between a 
man and his mistress, or proof of a mode of living by a couple 
such as to induce members-of the public, not to gossip about the 
relationship, but to show by their conduct that they treat the pair 
as man ‘nd wife. Ma Wun Div. Ma Kin, 4 L.B.R.175; Maung 
Hmoot v. Official Receiver, Mandalay, LL: R. 14 Ran. 704 ; Mi Me 
v. Mi Shwe Ma, (1910-13) 1 U-B.R. 11i (P.C.), referred to. Where 
on the issue before the Court for decision both sides have adduced 
all their evidence in support of their respective allegations, the 
Court has to cometo a finding on a consideration of all the 
evidence before it and the question of burden of proof does not 
arise. Chidambara v. Reddi, 1.L.R.45 Mad. 586 (P.C.); Kumar 
Basanta Royv, Secretary of State for ludia, 44 1.A. 104; "Seturat- 
nam Aiyer v. Govindan, 1.L.R. 43 Mad. 567 (P.C.), referred to, 


-MAvNG MAUNG v. MA SEIN Ky... ay aed 562 


BURMESE BUDDHIST LAW—Out-of-tise grandchild—Equal share with 
uncle.or aunt in grandparent’s estate--Grandchild's parent must be 
eldest child, not necessarily orasa—Children dying young cannot 
be orasa—Orasa becoming swanutta—Independent right of grand- 
child to succeed to grandparent’s estate. An out-of-time grand- 
child’ whois entitled to an equal share with an uncle or aunt in 
the estate of the-grandparents is the child of the eldest child of the 
grandparents. It is not necessary that such child’s parent vho 
predeceased one or both of the grandparents was the orasa child ; 
it’s sufficient that the child’s parent was the eldest child of the 
grandparents. Ma Hnin Yi v. Maung Thin, [1940] Ran. 31, 
followed. USein v. Ma Bok, 1.L.R. 11 Ran. 158, referred to. 
Children who do not grow-up are disregarded and the eldest child 
who reaches an age at which he or she would be able to take the . 
place of the father or mother .in case of death would be regarded 
as orasa, itis the eldest surviving son (or daughter) that is to be. 
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regarded as orasa. A Burmese Buddhist couple had three sons. 
The eldest died in infancy, the ‘father died when the second son 
had reached the status of an orasa. The orasa became a swanutta 
or dog-son and died before his mother. leaving the appellant, his 
son. The grandmother of the appellant then died. Held, that 
the appellant as an out-of-time grandchild shared the estate of his 
grandparents equally with his uncle. Kirkwood v. Maung Sin, 
LL.R. 2 Ran 693; Ma Aye Yin v. Ma Mi Mi, 1.L.R.7 Ran, 569 ; 
: Ma Ein Thu v. Maung Hla Dun, 5 B.L.T.73, referred to. — 
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BuRMESE BUDDHIST MONK—Order for iaintenance of child by ° 


magistrate—Declaratory suit by monk denying paternity—Monk 


not civilly dead-—Declaratory decree—Prccedure for cancellation. 


of magistrate’s order—Criminal Procedure Code, s. 489—Specific 
Relief Act,s. 4. A. Burmese Buddhist monk against whom a 
summary order for~naintenance has been obtained in a criminal 
Court in respect of a child alleged to be his has the right to file a 


suit under s. 42 of the Specific Relief Act for a declaration that . 


heis not the. father of the child. Though a Burman Buddhist, 
when he becomes a rahan, is automatically divested of his 


, property, he is not to be regarded as civilly dead and the declara- — 
tion he seeks in the civil Court affects his liability to pay the © 
amount of maintenance imposed on him by the criminal Court. -° 


Chettyar Firm of A.R.L P. v. U Po Kyaing, [1939] Ran. 311; 
Ganeshi Lalv. Anwar Khan Mahboob Co., I.L.R,. 55 All. 702; 
Kailasa v. Raghubar, 26-1. 526 ; ‘Maung Dun v. Ma Sein. 
LL.R. 3 Ran. 150; Maung Po Kwev. Ma Pwa Shein, [1939] Ran. 
‘741; Maung Tinv. Ma Hnin, 1.L.R. 11 Ran. 226; Po Thein v. 


Ma Me San, (1921-2214 U.B. R 120; U Pyinnya v. "Maung Law, - 
LL.R.7 Ran. 677, referred to. If the plaintiff is successful in his _ 
civil suit, the proper course for him is to approach the criminal °' 
Court under 8, 489 \2) of the Criminal Procedure Code and apply .« 


to have the order for maintenance cancelled. 
U ARZEINA v. MA KyIn SHWE vee ese 


BURMESE BUDDHIST MARRIAGE, Divorce UNDER BurMs DIVORCE’ 


ACT. ate Pec} mas 
BURMESE LAW OF ADOPTION INAPPLICABLE ro CHRISTIAN Sticcussion 


BUSINESS Loss, LITIGATION-EXPENSES OF PARTNERS. INCOME-TAS ... 


BUYER OF GOODS. READINESS TO PERFORM CONTRACT ese wee 

‘CARRIAGE OF GOODS BY SEA. TERMS OF CONTRACT oe 

CAUSE OF ACTION, GOODS DAMAGED AT SEA ae ais 
: INCHCATE, AMENDMENT OF PLEADINGS Son 


‘CEREMONIAL FOR ELECTION OF PRESIDING MCNK OF KYAUNG-DAIK... 
CERTIORARI WRIT OF—Power to issue, when exercised by High 
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417 
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408 
593 
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Court—Performance of judicial acts by the Executive—Arbitrary ° 


o1 illegal actions—P) otection of rights ofsubjects—No other certa 2 
and suffvient 1emedy—Tenancy Act (X of 1939) ss. 14, 15, 19— 
Powers of Rent Settlement Officer—Substitution of new coutracts 
for landlord and tenant—Enguiry as to fair rent—Disregard 
of provisions of law—No relief under any enactment —Govern- 
ment of Burma Act, s. 145 (i)—High Court, the King’s 
Coust—liherent power to issue writs—Historical grounds—India 
Act Xi of 1923, Wherever any person or -body of persons is 
invested with legal authority to determine questions atfecting the 


Tights ‘of subjects and has the duty in exercising: that authority to: 


x al 
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act judicially—using that termina very wide sense—he or they 
are subject to the controlling jurisdiction of the High Court of 
justice exercised in the writ of certiorari. In such cases the High 
Court does not act as a Court of appeal, but it exercises its power 
to prevent arbitrary or illegal actions or usurpation or mistaken 
assumption of jurisdiction’or declining of proper jurisdiction on 
the part of the authority resulting in injury for which there 
is no other certain and sufficient remedy. The King v. The 
Board of Education, (1910)2 K.B. 165; 7 ‘ King v. Electricity 
Commissioners, (1924) 1 K.B.171; The King v. Woodhouse, 
(1906) 2 K.B. 501; The Queenv. Local Government Board, 10 
Q.B.D, 309, followed, .The King .v. London County Council, 
(1931) 2° KB, 215; The Kingsv. North Worcestershi1e Assess- 
ment Committee, (1929) 2 K.B. 397, referred to. Sections 14, 15 


. and 19 of the Tenancy Act confer power on the Rent Settle- 


ment Officer to restrict the free right of contract in regard to the 


rent of agricultural land, to cancel or render void -the contract ~ 


entered into between a landlord and his tenant, -and without their 


consent to substitute therefor an entirely. new contract, and heis . 


directed. to determine the terms of this new contract ‘after an 


\ enquiry in the nature of a judicial enquiry. If the officer 


disregards the provisions of the Act as to the enquiry he is bound 


‘to make in order to determine the fair rent for every tenancy, and ~ 
adopts anarbitrary or illegal method in arriving at his conclusions, 


the High Court will.by issue of a writ of certiorari call for. the 
proceedings of the officer and quash them. Neither the Tenancy. 
Act nof any other enactmentaffords any relief or remedy to 
persons who are deprived of their ‘property in this manner, 


Section 145 (1) of the Government of. Burma Actenacts:thatno ~ 


person shall be deprived of his property save by. the authority of 
law, The High Courtis the King’s Court with general jurisdic- 
tion throughout Burma and: therefore it must have inherent power 


to issue the King’s writs Unless that power has been taken away . 


by*His Majesty by express terms. There is nothing in the. 
Letters Patent which in terms deprives this Court of the power to 
issue the high .prerogative writs. In re Abdul Bari Chowdhury 
v. Commissioner of Income-tax, Burma, LL.&.9 Ran. 281 ; Bishop. 
of Sodor and Manv. Eail of Derby, 2 Ves. Sen. 337; Colonial 
Bank ef Australasia v. Willan, 5 P:C. App. 417 ; Eleko v. Oficar, 
Government of Nigeria; (1928) A.C. 459; Mostyn v. Fabrigas, 1 

Cowp. 160; Peacock v. Bell, 1 Wms, Saund. 73, referred to. The 
High Courts in the Presidency Towns of India possess the power 


tot#ssue the writ of certiorari. Besant v. Advocate-General of © 


Madras, LL.B. 43 Mad. 146, referred to. Historically the High 
Court at Fort*William in Bengal, and its predecessor the Supreme 
Court, had authority to issce the high prerogative writs in British 
Burma, and this High Court succeeds to such ey: This 
view is further confirmed by India Act a of 1923. 


“IN THE MATTER OF Maunc Pyu_... a ae 


CHILD AS WiTNESS— Court’s duty to test understanding and cupacity to 


answer—A ffirmation or oath to be administered to child—A bsencé 
of affirmation o1 oath—Admussibility of evidence—Weigh: to be 
given— Confession of a co-accused—Evidence Act, ss. 30, 118—Oaths 
ict, ss. 6,13, When a child is called as a witness the Court must 
satisfy itself by questicning the child that the child is capable of 
understanding the questicns put to him and of giving raticnat 


answers. Although a child must be sworn or affirmed before - 


giving evidence, nevertheless, if the child gives evidence without 
being sworn or affirmed, the evidence is still admissible ;. but it is 


for the Court to decide what weight may be given: ‘to ‘such | 
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unsworn testimony, and tke evidence of a child must always be 
received with great caution. Budha v. Empress, (1887) P.J. Cr. 
No. 31; Fatu v. King-Emperor, 6 Pat. L.J. 147 ; Re G, C. Venkadu, 
LL.R. 38 Mad. 550 ; King-Emperor, v. Matty, 24 C.W.N. 
767 ; Queen v. Sewa Bhogta, 14 Ben. L.R. 294; Queen-Empress v. 
Shava, 1.L.R. 16 Bom. 359, referred to. ‘The confession of a 
co-accused can only be treated as lending assurance to other 
evidence against the co-accused ; it cannot be relied upon as the 
main evidence. Maung Mya »: The King, (1938) Ran, 30, approved. 
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CHILD’s CLAIM AGAINST PARENT FOR seacveriegante Parties Bur. mMese 
Buddiusts—Suit by wife againsi husband for maintenance 
maintainable—Suit by child against parent not niaintainable— 
Burma Laws,Act, s.13 (1) & (3)—Burmese Buddhist Law inapplic- 
able—Application of English law on grounds of justice, equity 
and good conscience—No suit under English Law—Criminal 
semedy—Wife’s suit for maintenance—Quantum of maintenance 
for child to be considered. Under Burmese Buddhist law a wife can 
sue her husband for maintenance. A suit by a wife for mainten- 
ance is a -question. regarding marriage to be determined in 
accordance with the provisions of-s. 13 (1) of the Burma Laws Act. 
Maw Saw. Nwe v. U Aung Soe, [1939] Ran. 527, approved. But a 
suit. by a child against its father for maintenance does not fall 
within the provisions of s. 13 (1) of the Burma Laws Act and 
therefore the question falls to be determined, urider s. 13 (3): of 
that Act, according to justice, equity ‘and :good conscience, 
which means English law if applicable to thé society and 
circumstances of Burma. Waghela Rajsanjiv. Sheikh Masludin, 
LL.R. 11 Boin. 551 (P.C.), referred. to. An action by a child for 
mairitenance against its parent does not lie under English Law. 
Bazeley v. Forder, U.R 3.Q.B.559; Coldingham Parish Council 
v. Smith, (1918) 2 K.B, 90 ; Cooper v. Maitin, 4. East, 76, referred 
to. Consequently in Burma a child cannot sue. his parents for 
maintenance. His sole remedy is under s. 488 of the Code of. 
Criminal Procedure, Where the wife issuing her husband for 
maintenance and she is morally bound to support a child or 
children, that fact should be taken into account in assessing the 
quantum of maintenance to be. paid to the wife, butshe and she 
alone has a causeof action. Mcde of estimating the amount of 
maintenance, having regard to sa Burmese Buddhist law of 
property, pointed out. 
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Tua Mya v. MA‘Kw Pu ... oe oes See 807 
CHILD LIVING WITH PARENT. INHERITANCE BY PARENT, BURMESE 
BuppHISTS ao cia te wes er 572 


CHINESE BuppHist—Law of inker Jivwee—Bons mese Buddhist Law— 
Applicability of Chinese Customary Law—Evidence and burden of 
proof—Burma Laws Act, s. 13 (1).. Prima facie. inheritance :to 
the estate of a Chinese Buddhist domiciled in Burma is governed 
by the Buddhist Law of Burma in view of s. 13 (1) of the Burma 
Laws Act. It is however open to a person to establish by clear 
evidence that the law applicable in such a case is the Chinese 
Customary Law and which is prevelant in Burma, The burden 
of proving such special custom or usage opposed to the ordinary 
rules of the Burmese Buddhist Law of inheritance is on the 
person asserting that variation. Yan Ma Shwe Zinv, Koo Soo 
Chong, [1939] Ran. 548 (P.C.}, followed. Fone Lanv. Ma Gyec, 
2 1.B.R. 95 and other cases aS to the law appticable'to Chinese 
Buddhists in Burma mentioned. 


YIN Win Lin'y, MAKYIN SEIN, eee et 685 
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‘CHINESE CUSTOMARY LAW, APPLICABILITY ..2 wee ore 


‘CHRISTIAN DYING INTESTATE, ADOPTED OR ILLEGITIMATE CHILD, 
SUCCESSION ao ee 


CHRISTIAN PRINCIPLE OF MARRISGE, MonoGamy. DivoRCE eee 


Crema HALL, SuIT FOR RENT OF—Provincial Small Cause Courts 
Act, s. 15, Sch. I, cl, 8—" House”, meaning of —Cinema hall not 
a house for residential pur poses—Extended meaning. in certain 
Statutes—Shops and stalls in Burma—Second Appeal—Civil. 
Protédure Code, s. 102—-Burnia Courts Act, s, 11 (1) (a). A 
cinema hall which cannot be adopted for residential purpcses 
without structural alterations is not a “ hotse*’ within s. 15 of 
the Provincial Small Cause Courts Act read with clause 8 of the 
Second Schedule to the Act. Consequently 4 second appeal to 
the High Court would lie in a suit to recover the rent of a 
cinema hall, though the amount is Jess than Rs. 500. Except 
in cases where the word “house ” has expressly been given 
an extended definition for the purposes of a particular statute 
a house is ordinarily a. structure of a permanent character, 
structurally severed from. other tenements, that is used, or may be 
used, for the habitation of .man..In Burma shops and stalls in 
the markets have been held to-be houses within the meaning 
of clause 8 of the Second -Schedule of the Provincial Small 
Cause Courts Act, because they are capable of being used for 
reSidence, but it does not follow that every building is a house 
for the purposes of the Act. Ahmadi Begam v. Girraj, 1.L.R. 49 
All. 134; Daniel v. Coulsting 14 L.J. C.®.70; Nga Kan v. 
Mi Mya (1907-09) 2 U.B.R. (P.S.C.S.} 5, referred to. 


MITRA v, MOHAMED ISMAIL 
CIVIL AND CRIMINAL PROCEEDINGS. SAME CAUSE OF ACTION a 


‘CIVIL COURT’S DECREE FOR POSSESSION OF LAND—Actual or symbolical 
possession—Criminal Procedure Code, ss. 145, 14¢—-Same.. question 
between same parties before magistiate—Going behind civil 
decree—Decree-holder not to re-establish his right. In a 
proceeding :between the parties to a civil decree under s. 145 of 
the Criminal Procedure Code the magistrate cannot go behind the 
decision of the civil Court and ignore the decree, and purporting 
to act under s. 146 of the Code, require the parties to fight out 
again in the civil Court the question as to who is entitled to 
possession of the Jand which the civil Court had already decided. 
It is immateriai for this purpose that the delivery of possession 
under the decree of the civil Court was symbolical only. A bhoy. 
Mondal v. Basu Rai, 27 C.W.N, 267, referred to. A judgment- 
debtor cannot be allowed to retain possession against his cecree- 


oo eee eee 


holder who has actually been given possession agginst him by a~ 


civil Court, and in a criminal proceeding under s. 145 of the 
Criminal Procedure Code, to assert that possession and by force of 
the order of the magistrate drive the decree-holder back to the 
civil Court for a further declaration of his rights. Atul Hatzrah v. 
Uma Charan, 20 C.W.N. 796; Aung Baw v. Tun Aung, 3 L.B.R. 
i129, referred to. : ; 


WMaunG Kan v MaunG Po Tok rr 
Civil CoURT’S JURISDICTION, CO-OPERATIVE SOCIETY'S’ ACTION ... 
v4 ; 


* 





Co- OPERATIVE SOCIETY. AWARD 
——. FISHERY REVENUE’ D Sega anes 


= SUIT BY Co- OPERATIVE SOCIETY FOR 
LOAN : ese aes ace PA eee ase 
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‘CIVIL PROCEDURE Conk, s. 2 ; O. 20, R,7 ee rae 

» SS. 2 (10), 50,73... ee sas 
SS. 2) . rer see eee 
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7 ©. 21, RR. 43 To 57, 58, 63 ss 
, O. 21, R. 63 
, O: 32, R. 7 sae 
, O. 41, R. 33 
‘CLAIM TO MOVABLE PROPERTY ATTACHED, REMOVAL OF ATTACH- 
MENT, FURTHER REMEDY ove a axe wae 
CLAIMANT’S DECLARATORY SUIT, STAY OF SALE Mis ae 
REMEDY. MORTGAGE DECREE FOR SALE 


-CO-ACCUSED, RIGHT OF APPEAL BY. CRIMINAL: PROCEDURE CODE, 
ss. 413, 414, 415A oh oe one rer 


CoDICIL, PROBATE OF ase 
COGNIZANCE OF OFFENCE BY MAGISTRATE 


‘COHABITATION. CONJUGAL RELATIONSHIP, CLANDESTINE INTER- 
COURSE ... ows sais za oe Hele 


‘COMMERCIAL VOYAGE. RISKS. SEAMEN'S CONTRACT 

‘COMMITTEE BY SANGHA TO ELECT FRESIDING MONK OF Kyaune- DALK 

COMMON DISaSTER, DOCTR:NE OF. ATETPA PROPERTY OF EINDAUNG- 
GYI. COUPLE ee an Ft oe 

‘CO-MORTSAGORS. JO{NT CONTRACTORS. LIMITATION ‘xox, s, 21 (2)... 

COMPANY'S CLAIM TO SELL SHARES. No SET OFF. COURT FEES .. 


COMPENSATION TO ACCUSED ON ACQUITTAL—Power to grant compen- 
__ sation reserved to trial magistrate—No power of appellate or 
8) vevisional Court. to award compensation—Order not incidental to 
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order of acquittal—Criminal Procedure Code, ss, 250, 423 {1) (d). 
On setting asice the conviction: and sentence against an accused 
person an appellate Court or a Court acting in revision has no 
power under s, 250 of the Criminal Procedure Code to make an 
order awarding compensation to the accused ,as against the 
complainant. The section reserves the power to award compen- 
sation to the magistrate who has heard the case, and whilst 
s. 423 (1) (a) of the Code amplifies the powers of an appellate Court 
it does not invest such Court with authority to make any order 
which might have been made by the Court below. The orderfcr 
compensation is not an order incidental to the order of acquittal. 
Aminullah y. Emperor, 29 Cr.L.J. 274; Ma Mya Khinv. Maung 
Po Htwa, 1.L.R. 11 Ran. 361; Mehi Singh v. Khandu, 1.L.R. 
39 Cal. 157, considered, : 


THE Kine v, Maune KHIN MAUNG... os wwe ~=—(502° 
COMPENSATION ‘FOR REMOVAL OF DHANI LEAVES. JURISDICTICN OF 
: SMALL CAUSE COURT ses eo ore dss 1 
COMPETENCY OF: SCRIBE AS ATTESTING WITNESS .. ee see 199- 


COMPLAINT BY A GIviL CouRT—Criminal Procedure Code, ss. 195 (1) 
(b), 476—Complaint as to abetment of offence—Abetment not 
specifically mentioned in s, 195 (1) (b)—Clause 4—Magistrate’s 
fower to convict for abetinent on evidence—Interpretation of penal 
statute—Administration of Criminal law—Intention of Legislature 
—Exercise of discretion by Judge on Original Side, High Court, 
to lay complaint —Interference by appellate Bench—Misapprehen- 
sion or error apparent on recora——Complaint not an invitation to 
conuict—Magistrate’s freedom at trial, Under s, 476 of the 
Criminal. Procedure-Code a civil Court has jurisdiction to make a 
complaint not only as regards any offence referred to in s. 195 (1) 
(8), but also as regards an abetment of any such offence although 
the offence of abetment is not specifically. mentioned in s;195 (1) 
(6). In view of clause 4 of this section the Magistrate who hears 
a complaint laid of an offence under’s. 195 (1) (6) can convict the 
accused of abetment of the offence if he holds on the evidence 
before him that the accused was not a Principal but an abetter. 
The phrase in s. 476 “any offence referred to-in s. 195, (1) (b)” 
must mean any offence te which s. 195 (1) (b) has eek 
Thougtk a penal statute is to be construed strictly, it cannot be so 
construed as to reduce the administration of criminal law to an 
absurdity. The paramount object in construing penal as well as 
other statutes, is to ascertain the legislative intent, and the ruie of - 
strict construction is net violated by permitting the words to have 
their full meaning, or the more extensive of two nieanings when 
best effectuating the intention. The power te lay a complaint 
under s. 476 of the Criminal Procedure Code is a discretionary 
power, and an appellate Bench of the High Court would not 
interfere with the exercise of his discretion by a single Judge of 
the Court unless it could be shown that the discretion had been 
exercised under some misapprehension or error-which was plain 
on the face of the record. Powell v. Streatham Manor Nursing 
Home (1939) A.C. 243 ; Rash Molian Shaha v. Registrar, 0.S., High 
Court, Rangoon, Civ. Misc. App. 9 of 1938, H.C., Ran , referred to. 
‘The complaint must be drawn up with care omitting any reierence 
which might te construed by the trial Magistrate as an invitation 
to record a finding adverse to anyone charged with an offence. 
The Magistrate must conduct the trial as in any ordinary case, 
completely unaffected by any consideration of its origin. : 


TAN BA CHENG v; REGISTRAR, O.S,, HIGH CouRT ee. 12 
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‘COMPLAINT BY COURT, NO INVITATION TO CONVICT 


COMPROMISE APPLICATION IN MAINTENANCE CASE ove ies 
OF EXECUTION PROCEEDINGS, MINOR A PARTY ove 
’ CONCLUSIVE PROOF OF STATEMENTS, REGISTRATION OF FIRMS ae 
CONCURRENT FINDINGS OF FACT, SECOND APPEAL oo wee 
CONDITIONS OF EMPLOYER'S NON-LIABILITY ... ave oe 
‘CONFESSION OF A CO-ACCUSED aes "eee ose axe 
‘CONFLICT OF INTEREST AND DUTY. AGREEMENT WITH RECEIVER ... 
CONSENT oF BUDDHIST WIFE TO MORTGAGE BY HUSBAND soo, 
GOVERNOR. SUIT AGAINST OFFICIAL TRUSTEE ee 





CONTEMPT OF CouRT—Inquiry by magistrate as to cause of death—* 
Necessity of finding cause and personsresponsible for death— 
“ Judicial proceeding "—' Subordinate Court "—Object of punish- 
ment for contempt of Court—Criminal Procedure Code, ss. 4 (1) 
(m), 176—Contempt of Courts Act, s, 2—Government of Burma 
Act, s. 85, An inquiry or inquest held by a magistrate under 
s. 176 of the Criminal Procedure Code as to the cause of death ofa 
person is a “ judicial proceeding” within s. 4 (1) (7) of the Code, 
and a magistrate holding judicial proceedings in which it is 
necessary for him to come to a finding as to the cause of death 
and as to the persons responsible, if any, for the death, acts as a 
‘Court’ subordinate to the High Court. The words ‘subordinate 
Court” in the Contempt of Courts Act are used in a wide 
sense so as to include any Court over which the High Court has 
superintendence for the purpose of s. 85 of the Government of 
Burma Act, that is to say, all Courts for the time being subject to 
its appellate jurisdiction, In re Laxminarayan, 30 Bom. L.R. 

' 1050; Nanda Lal v, Khetra Mohan, 1.L.R. 45 Cal. 5853 In the 
matter of Troylokhanath, 1.L:R. 3 Cal. 742, referred to. The 
object of punishing an offender under the Contempt of Courts 
Act for speaking or writing contemptuously of Courts or of Judges 
acting in their judicial capacity is not to protect either the Court 
or the Judge as an individual from a repetition of the aitack, but 
to protect the public, and specially those who, either voluntarily 
or by compulsion, are subject to the jurisdiction of the Court, 

. from the mischief they will incur if the authority of the tribunal 
be undermined‘or impaired. Crowa v, Sayyad Habib, LL.R. 
6 Lah. 528; Emperor v. Jagannath Prasad, 1.L.R. [1938] -All. 
548 ; In re Murli Manohar, 1.L.R. 8 Pat. 323, referred to. 


THE ADvocAaTE-GENERAL, BURMA v. MAUNG CHIT MAUNG... 





‘CONTEMPT OF CouRTS ACT, S, 2 ... | oe ee oes 
Contract Act, ss. 2 (a) & (8), 25 (3) See Ke 
, 8. 2 (d) ss9 ee a 
, 8S. 9, 56 ee ee ase ave 
jibe LO ate 2 nie see oe ooo 
CONTRACT BY SEAMEN, Risks, IMPLIED BASIS one ~ 


CONTRACT OF CARRIAGE OF GOODS BY SEA—Burma Carriage of Goods 
by Sea Act, ss.2, 4; art. 2, art. 3, rule 6—Incor poration o f terms 
of Act into contract—Damage to goods during transit—Cause of 
action on contract, not tort—Limitation—Suit by partners of a 
dissolved firm—Unregistered firm—Registration during pendency 
of suit—Conclusive proof of statements in certificate—Partnership« 
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Act, ss. 42, 68, 69. Where under a contract to which all the terms : 
and conditions of the Burma Carriage of Goods by Sea Act. are 
.to apply, a claim is made against the carrier for damages for . 
deterioration in the value of goods owing to their being stowed in 
an unsuitable place on board the ship, the liability arises under the 
contract and not by way of tort. A suit to enforce such liability 
must be brought withiri one year from the date of delivery of the 

‘damaged goods. Registration of a firm which has been dissolved’ 
is not cuntemplated by the Partnership Act, and the partners of a 
dissolved firm which has not been .registeréd may, under section 
69 (3) of the Act file a suit to realize the property of the dissolved 
firm, But if the partners at the hearing of the ‘suit tender.in 
evidence a certified extract from the Register of Firms maintained 
by the Registrar of Firms showing that a partnership commenc- 
ing from the date of contract in suit has beer still subsisting 
betweeu the partners, thev are bound by such statement in view 
of section 68 (1) of the Partnership Act and it is conclusive proof 
as against them of the facts stated therein. Further, assuming 
that a firm may effect registration ‘after filing such a suit, it can 
only validate: the suit from the date of registration and if such 
date is ‘more than a year from the date of the cause of action, the 
suit must fail. 


BitasRoy v. THE SCINDIA STEAM NAVIGATION Co. LTD, «. 552’: 


CONTRACT OF LANDLORD AND TENANT, TENANCY ACT ,.. oa 325. 
ConTRACT. SALE oF Goods, DELIVERY DATE AT SELLOR’S OPTION... 593 


Contract—Stranger to contract, sities he can sue on tt —Contract for ~ 
his benefit—Contract Act, s. 2 (d). A stranger to a contract can 
sue upon it (a) where a party to the contract agrees with the 
stranger to pay him direct or becomes estopped" from denying his 
liability:to pay him personally, (+) where the contract creates a 
trust'in his favour, Debnarayan Dutt v. Chunilal, LL.R. 41-Cal. 
137; Jagadamba Debee v, Sarkar, 1.L.R. 60 Cal. 767; Les 
A ffréteurs Réunis Société Anonyme v. Leopold Walford Ltd., (1919) 
AC. 801 ; Subbu Chetti v. Arunachalam Chettiar, LLL.R. 53 Mad, 
270, referred to. Tweddiev Atkinson, 1B. & S’ 393, distinguished. 
A stranger to a contract can also sve on the contract if it is made 
for his benefit. K. Datta v. M. Panda, 1.L.R. 61 Cal. 841, 
followed. My 


Daw Po vU Po HMym... wn oe sis 5 


Contract—Writtex proposal by debtor te pay time-barred debt by 
instalinents—Acceptance ofinstalinent by creditcr-—Accepiance by 
conduct—Acceptance becoming a promise—Contiact Act, ss. 2 (a) 
& (b),'25 (3). Acceptance of a proposal can be expressed either 
in the form of.a verba] or a written acceptance or by conduct. 
A written and signed proposal, made by a debtor. to a creditor 
after the expiry of the period of limitation, to pay the balance due 
by instalments and the subsequent payment of an instalment in 
pursuance thereof by the debtor which is accepted by the cre-titor 
constitutes an-acceptance whith becomes a promise within 
s. 25.(3) of the Contract Act. Appa Rao v. Suryaprakasa Rao, 
LL.R. 23 Mad. 94, referred to. ; 


~  GrorcGeE NEwnes Boox Co. (INp14), LTD. v, IYER oer 377 
CONVERSION BY BAILEE. LIABE£LITY FOR DAMAGES one sw = 361 
CONVICTION FOR ANY: OFFENCE TRIABLE AS SUMMONS OFFENCE we = DIO: 


CONVICTION OF OFFENCE, No SENTENCE, APPEAL AGAINST CONVIC+ ~ 
TION ae aaa sae a3 aes save ‘381 
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Co-oPERATIVE SOCIETY—Claim against member—Re ference to arbi- 
tratov—Plea of limitation by member—Arbitrator ignoring the plea 
of limitation—Error of law apparent on face of record—Suit to 
set aside award—Civil Court’s jursidiction, Where an award 
has been made by an arbitrator appointed by the Registrar of 
Co-operative Societies touching a dispute between a member and 
the co operative society to which he belongs and the member files 
2 suit to set aside the award on the ground that the arbitrator has 
ignored the law of limitation and that such error of law-was 
manifest on the face of the record, the civil Court has jurisdiction 
to entertain the suit. Board of Trade v. Cayzer, Irvine & Co., 
Lid., (1927) A.C, 610 ; British Westinghouse Electric Co., Lid. v. 
Underground Electric Railways Co. Lid., (1912) A.C. 673, 
referred to. Dey v. Bengal Young Men’s Co-operative Credit 
Society, [1939] Ran. 50, explained, 


Co-oPERATIVE Town BANK of HENZADA v. U Kyaw Tua sa * 739: 


Co-oPERATIVE Societies Act, s..51—Sale of defaulter’s land by 
revenue officer at instance of Registrar-—Mortgage created-by 
defaulter—Sale of land subject to mortgage—Sale not for arrears 
of land revenue—Burma Land and Revenue Act, s. 46° and 

"following sections—Revenue officer's act without aut hority —Civil 
Court’s jurisdiction. The provisions of s. 46 and following 
sections of the Land and Revenue Act are available only when 
the revenue officer is seeking to recover arrears of land revenue 
(or analogous tax) accruing in respect of the Jand against which 
he is proceeding under those sections ; that is to say, when he 
sells land under s 47 he can do so only in the attempt to recover 
atrears of land revenue accruing from that very Jand. If asale is 
held by a revenue officer on the requisition of the Registrar of a 
co-operative society for sums due by a defaulting member he 
cannot apply s. 46 and following sections ofthe Act A purchaser 
at such sale buys only the right title and interest of the defaulter 
in the land, and the sale cannot override a valid mortgage created 
by the defaulter on the land. The words used in s. 51 -of the 
Co-operative Socielies Act are “ in the same manner as arrears of 
land revenue”, and not “as if they were -arrears of land 
revenue.” R.M.V.V.1. Chettyar Firin v. Subramaniam, LL.R. 
5 Ran, 458; Sankaran v. Ramaswami, 1L.R. 41 Mad. 691, 
referred to. Where the question is not as regards the validity of 
a sale by a revenue officer under s. 47 of the Land and Revenue 
Act, but the question is whether an officer had any legal authority 
toact in the manner he did, the civil Court has jurisdiction to 
decidé the matter, 


Mane Mya Dix v. K.P.A.P. CRETTYAR FIRM seers 230 


Co-OPERATIVE SOCIETIES RULES, RULE 15 Se wee Ses 77 


Co-OPERATIVE SOCIETY, UNRKEGISTERED—Loanx by the Society— 
Subsequent registration of the society—Payment of part principal 
and interest by debtor before and a fter registvatton—Confirmation 
of transaction—Suit by Society to recover loan—Jurisdiction 
of civil Court—Co operative Socielies Rules, Rule 15. An 
unregistered society lent money to the respondents and _ thereafter 
was registered under the Burma Co-operative Societies Act. Both 
before and after the Tegistration of the society ithe defendants 
made certain payments “towards the principal and interest and 
then stopped payment. They were sued by the society. Held, 
that the civil Court had jurisdiction to entertain the suit and that 
Rule 15 of the Burma Co-operative Societies Rules, 1931, did not 
bar the jurisdiction ; that the payments by the defendants to the< 
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society after registration confrméd the transaction entered into , 
by them before registration and it was binding ‘on them. Dacca . 
Co-operative Industrial Union, Lid: v. Dacca Co-operative Sankhya © 
Silpa Samity, Ltd., A.UR. (1938) Cal. 327 ; Maung Kyaw Tha v. . 
The Co-operative Town Bank, Henzada, 11937] Ran, 399 ; In re- 


Thomas, 14 Q.B.D. 379, referred to. 


BeneaL Natu Co- -OPERATIVE Society, LTp.'v, KA Kumar 
NATH aus aa sae . 


‘CORPORATION SOLE, OFFICIAL TRUSTEE ms 

CCORROBORATIVE EVIDENCE. SCHOOL REGISTER, AGE OF PUPIL 

CO-SHARER, MORTGAGE OF UNDIVIDED SHARF BY “i 

Costs. BENEFICIARY AND TRUSTEE F 
PERSONAL LIABILITY OF. ADMINISTRATOR OR TRUSTEE 

. Question IN LETTERS PATENT APPEAL 








CoUPLE\-TREATED AS HUSBAND. AND WIFE. PROOF OF MARRIAGE. ww . 


CourrT’s DUTY. CuILp' '§ EVIDENCE . Se wes 
CourT EXERCISING POWERS OF ‘RECEIVER, INSOLVENCY oh 


Court FEES—Suit for injunction restraining Company from selling. _ 


shares—Company’s claim to sell shares in respect of debt due— 
Averment of Company's claim in written statemeint—No counter 


claim or set off—-Court-fees Act, art. 1, Sch, 1, The plaintiff sued . 
the defendant Company for an ‘injunction restraining the Com... 
‘pany from ‘selling’ his shares in ‘the Company in respect of an) 

alleged. debt due by him to the Company. He’ denied the debt as - 


well as the power of the Company to sell the shares in respect of 
such debt, The Company by its written statement contended that 
the debt was owing in respect of which it had the power to. sell 
the shares under its articles. él, that the suil was not a money 


suit.and the written statement did not plead any’ counter-claim or. ,. 
set off. No relief was asked for or claim’ made against the plaintiff | 
and the sole question was whether the Company had the power to . 


sell the shares, The written statement was not required to be 


stamped.. Furness v. Booth, 4 Ch. Div. 587 ;.Hoe Moe v, Seedat, 
LL.R. 2 Ran. 349 ; Ishri v. Gopal. Saran, ti 6 All, 352; Saya : 


Bya v. Maung Kyaw Shun, 1L.R. 2 Ran. 276, referred 19,” 


UBA PE v. THE SUN PRESS, Ls eee aie, 
‘COURT-FEES Act, Scu, I, aRTi 1°... o hee meas 
7, Se 17 ave oo one ee 


‘Commnars--Syit embracing two or more mortgages—Court-fee 
payable on sum claimed in each mortgage— Distinct Subjects» — 
Distinct clauses of action—-Transfer of Property Act, s. 67 (a)— 
=-Court-fees Act, s. 17. In a suit’ which embraces iwo or more 


mortgages the Court fee must be paid, not on the aggregate of the - 


sums claimed, but on the: sum claimed in each of the mortgages 
separately. .The words “ distinct subjects” in s. 17 of. the Court- 
fess: Act. mean. distinct causes of action. Chetty, P.L.R.M.N., 


In ve v..Po Kin, 5 L.B.R. 94; Kissori Lal v, Mozumdar, LL.R. 


8 Cal. 393°; Mul Chand v. Shib Charan Lal, ILL.R. 2 All. ‘676 ; 


Nauratan Lal vy. Stephenson, 4 Pat. L.J. 195, referred to. S.67A - 


of the Transfer of Property Act does not control s. 17 of the 


Court-fees Act, Barker v. Edger (1898) A.C. 748 ; Pollachi Town: 
Bank, Lid v. Krishna Ayyar, A.LR. (1935) Mad, 262; Radha 


Ranee v. Chakrabarti, LL.R, 63 Cal.'720, referred to, 


R.M.P.L,S, CHETTYAR FIRM v. KooRMIAH «ws at 
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. .COURT’s POWER TO RESTORE SUIT OR SET ASIDE DECREE ... a 
“CourRT T0 EXECUTE DECREE ee we at ee 
‘€REDITOR’S APPROPRIATION, LIMITATION es we * ae 


CREDITORS’ CLAIM..ON PERSON SUPPLYING GOODS TO INSOLVENT ... 
CREDISOR, PAYMENT TO BEFO'RE ADJUDICATION. GOOD FAITH. 


INSOLVENCY awe “ie ooe ooo 
CREDITORS. RATEABLE DISTRIBUTION sie Ber ORS 
. CREDITORS REPRESENTATIVE SUIT ... a ae nee 


fou 


SUIT FOR DECLARATION. ATTACHMENT OF PROPERTY... 
suiT. DEBTOR’SINSOLVENCY _ .., ove ore 





ves 





CREEK, WHEN PUBLIC: NAVIGABLE WATERWAY—Pet ty stream naviga- 
ble at times by small boats—Public user—Riparian owner—Use 
of-water fiowing past his land—No rights on cther parts of channel. 


A creek to: be cesignated a public navigable waterway must be’ 


both tidal and navigable and it may te shown that it is used by 
the> public as-such. If it is a petty stream, navigable-only at 


certain periods of the tide, and then only fora very short time,.. 


and by very small boats, it may not be a public navigable channel. 
The King v. Montague, 107 E.R. 1183; Miles v. Rose, 5 Taunt, 706, 
referred to. A riparian owner of land may make a certain use-of 
the water -as it passes his prorerty without interference by others, 
but unless the waterway is a public navigable waterway, or an 
easement has been created, he has no right of way over that part 
of the waterway which does not flow through his own-land. 
Maung Bya v. Maung Kyi Nyo, LL.R. 3 Ran. 494, distinguished, 


U Kyan v, Mun SHEIN as aes, on 
CRIMINAL INTIMIDATION. BREACH OF PEACE ..._ see eee 


CRIMINAL: PROCEEDINGS, INITIATION OF —Cognizance of offence -by 
magistrate upon his own knowigdge or non-official information— 


Right of accused to demand trunsfer of case—Proceedings already. 


initiated- Detention vf person attending Court—Magistrate's 


jurisdiction to trythe ¢ase—No right to demand transfer—. 


Criminal Procedure Code, ss, 190, 191, 351. 190 S. of the Criminal 
Procedure Code appears in a Chapter dealing with conditions 
requisite for initiation of proceedings, whereas s. 351 appears in 
a Chapter dealing with matters arising out of proceedings already 
initiated. After a magistrate has taken cognizance of an offence 
in one of the three methods mentioned in s. 190, he gets the seizin 
of, the whole case and his jurisdiction to bring everybody 
concerned in the commission of the offence to justice is in no way 
restricted. When a magistrate detains a person under s. 351 and 
tries him, s. 191 of the Code is not a bar to his jurisdiction. Nga 
Chan Tha v. King-Emferor, 11 L.B.R. 398 ; Nga Paing v. Queen- 
Empress, (1897-1901) 1 U.B.R. (Cr.) 56; referred to. Atthe trial of 
a person sent up bythe police on a charge of theft the magistrate, 
after, the examination of some prosecution witnesses, detained the 


applicant who was present in Court and made him co-accused.. 


Held, that the magistrate bac jurisdiction to try the case. He 
exercised his powers under s. 351 of the Criminal Procedure Code 
and did not take cognizance of the offence under s, 190 (c) and 
therefore was not bound t) transfer the case under s.191 of the 
Code, ous 


‘MaunG THET v. MAUNG CHIT KYWE 
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‘CRIMINAL PROCEEDINGS, POSSESSION OF LAND. CrviL Court's 




















‘DECREE ss — oer 
+ SAME FACTS, pias OF CIVIL CouURT 
_ NOTIN REM se aoe Ne 
“CRIMINAL PROCEDURE CoDE, ss. 4 a (m), 176 o— i 
» 8s, 32, 33, 262 (2) see ooo 
» Ss. 32, 106 (3), 423 (b) (3), 439 (3) ove 
» S. 106 ” sie tees ove 

— ——________,, 8. 107, 119, 494 a gs oe 
gg, 145, 146 en aie 
ss. 190, 191, 351... ae ae 
—_————_,, 8s. 195 (1! (i), Ctause 4; 476 eae 
——_— 88. 239, 537 See Bee one 
, $8. 250, 423 (1) (2) pa es ie 
eases 1 GAs sie a 
, $8. 369 ; 439°(5) (6) ee as 


(CRIMINAL ~ ‘PROCEDURE Cope, ss. 408, 413, 414, 415A, 562, 563— 
Conviction of offence—No sentence passed—Release on. signing 
bond. for. good behaviour—Appeal against conviction—Persons 
convictedin -one trial—Order against one person appeatable 
—Order against another not appealabe—Right of appeal. 
‘Where a person has been convicted of an offence and under 
s. 562 of the Criminal Procedure Code is ordered to be released on 


his entering into a bond to be of good behaviour, he hasan'imme- | 


diate right of appeal against the conviction though no sentence has 
been passed, and that right i is nottaken away by s. 414 of the 
Code. Ma Chit Su v. King-Emperor,5 L.B.R.129°; Mi ‘Shwe 
Nyun v. King-Emperor, (1904-06) 1 U.B.R, Cr. Pr. 7, approved. 
King-Emperor v..Hira Lal, 1.L.R. 46 Ail. 328, referred to. If 
another person had also been convicted and sentenced in the 
same trial along with such a person as is mentioned above, he 
also has.a right of appeal by virtueof-.s. 4/5A, and he may 
‘appeal not only against his conviction but also against his 
sentence and this notwithstanding the fact that, if his case had 
stood alone, he would, because of the provisions of ss. 413 and 414 
of the Code, have had no right of appeal. 








SuxuL v. THE Kine ats Sreee fhe 
“CRIMINAL PROCEDURE CoDE, SS. 408, 562, 563 + ees age 
>. S. 488 sees es tae oon 
» Se 489 eee beet none : 
, S. 562 (1A), s. 562 (1), PROVISO Psa 





«CRIMINAL PROCEDURE CODE, s 565—Sentence of whipping—Accused 
not sentenced - to imprisonment—Requirement of reporting 
residence illegal—Report to a designated person at a named 
place—Irregularity. The provisions of s. 565 ofthe Criminal 


Procedure Code have no application where. the accused is not’ - 
sentenced either to transportation or to imprisonment. Conse- _ 


quently, it is illegal for the magistrate when he has passed only 
a sentence of whipping, to require the accused to report his 
residence or change of residence, An order to report residence 
toa designated person at anamed placein the order is,not’ 
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contemplated. by s. 565 and the rules framed thereunder, 
Emperor v. Fuljt Ditya, 1.L.R.35 Bom. 1393 King-Emperor v. 
Etwaru Dome, I.L.R. 15 Pat. 44, referred to. 


THE KING v. BA KYAW ove 
‘CRIMINAL REMEDY. CHILD’S CLAIM FOR MAINTENANCE Sea 


““CROWN’S WITHDRAWAL FROM PROCEEDINGS. CH. VII, CRIMINAL 
PROCEDURE CODE ¥ ese . on 


CULPABLE HOMICIDE—Murder—Intention and knowledge distinct — 


eee eee 


Offence.under s, 299, second clause, and offence under s, 300—~ - 


Penal Code, ss. 299, 300, 302, 304. Bys. 299 0f the Penal Code 
the offence of culpable homicide is defined ; and s, 300 defines the 
circumstancesin which the offence of culpable homicide will, in 
the absence of certain exceptions, amount tomurder. The second 
clause of s. 299 refers tointention apart from knowledge, and 
the third clause refers to knowledge apart from intention. 
Knowledge and intention must not be confused. Held, that the 
«offence of culpable homicide bydoing an act by which the death 
is caused with the intention of causing such bodily injury as is 
likely to cause death can exist independently ofs. 300 of the 
Penal Code, though none of the Exceptions set out in s. 300 apply 
ito the case. The first offence is punishable under the first part of - 
s.304 ; the latter unders 302. S. 300 canonly apply when itis 


established that the offender intended theinjury to be sufficient . 


sin the ordinary course of nature to cause death or knew that in 
the special circumstances of the case not death merely, but the 
death of the particular person to whom the harm was caused 
-~was likely..-.Empress of India v. Ida Beg, 1.L.R. 3 All. 776 ; 
King v. Abor Ahmed, [1937] Ran. 384; King-Emperor v. E Pe, 


1L.R. 14 Ran. 716; Po. Sein v. King-Emperor, 1. L.B.R. 233; - 
Queen v. Gora Chand, 5 W.R. (Cr.) 45 ; Queen v. Sheikh Choollye, 


4 W.R. Cr. 35, considered. 
Tre KING v. AUNG NyuN (F.B,) Ieee oe 
CULPABLE HOMICIDE NOT AMOUNTING TO MURDER. PRIVATE DEFENCE 
CUSTODY OF MINOR CHILD. No TIME Limit, DIVORCE PRACTICE 
DAMAGES, CLAIMS AGAINST BAILEE FOR CONVERSION ihe oe 
DATE OF DELIVERY. SALE OF GOODS. BUYER'S READINESS, NOTICE 
DegaTH, CIVIL. BURMESE BUDDHIST MONK 


om 


ooo ove 


w=— , INQUIRY AS TO CAUSE OF BY MAGISTRATE, “ JUDICIAL 


PROCEEDING ” Bey 
-———— OF HUSBAND AND WIFE WITHOUT ISSUE. BURMESE INHERIT- 
ANCE _ sis ace 


eee ooo 


“ Decision’ BY COURT, BY A PARTY, REs JUDICATA 
DECLARATORY SUIT BY BURMESE BUDDHIST MONK ie 


ooo ooo 


DECLARATORY SUIT BY CLAIMANT TO ATTACHED PROPERTY —Temporary 
injunction to stay sale—No power to stay sale—Right, title and 


interest of judgment.debtor only sold in executton—Claimant's . 


rights <«wnimpared by sale—Exercise of inherent powers of Court 
to stay sale unnecessary—Specific Relie f Act, s.42—Civii Procedure 
Code.s, 151 ; O. 21, 7. 63 ; O.39, vy. 1, A.claimant who has filed 
a declaratory suit with regard. to property which has been 
‘attached in execution proceedings, to which he is not a party, 
cannot obtain a temporary injunction staying the sale. Since the 


amendment of O. 39, r. lof the Civil Procedure Code by the. 
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High Court a Court has no power to stay the sdle at the:instance - 


of a third party. The sale of’ the property attached in the 
execution proceedings cannot impair his interest in the property, 


for only the right, title and interest of the judgment-debtor -are . 


conveyed to the purchaséf and if the claimant succéeds in his suit, 


his own interests cannot be deemed to be disposed of by the sale. - 
The inherent powers of the Court cannct be invoked either, for it. 


is not necessary in the ends of justice, or to prevent abuse of the 
Proress of the Court to sfay execution when the claimant's rights 
are not affected by'the sale, K. C. Ghose v; Moyee Dassee, (1863) 
Marshall’s Reports, 478 ; Mohamed Hajee Valliv. Vednath Singh, 
A.1LR. (1938) Ran. 21, followed. 








CuHETTYAR, K.N.R.M. v. MA Saw HLA tid “ee 
~DECREE AGAINST DEBTOR, AGAINST’ LEGAL REPRESENTATIVE. RatTE- 
ABLE DISTRIBUTION wes : ae Mey sia 

“* PASSED- AGAINST THE SAME JUDGMENT DEBTOR ” awe” 
TRANSFERRED FOR EXECUTION. SATISFACTION OF DECREE, 
‘JURISDICTION : ee wie ae ay 
DiCREE-HOLDERS, RATEABLE DISTRIBUTION. APPEAL aia 
DECREE-HOLDER A RECEIVER, AGREEMENT WITII wae Sens 
» RE-ESTABLISHING CIVIL RIGHT IN CRIMINAL CoURT ee 





DEFAULT OF APPEARANCE—Dismiissal of suit-—Sufficient cause essential 
for restoration—inherent powers of Court when exercisable— 
Application ex debito justitie—Ad:ocate's engagement elsewhere 
—wNo steps taken to secure representation—Advocate's hope of 


reaching Court in time—No sufficient cause—Apparent hardship to. 


client—Civil Procedure Code, s. 151; 0.°9, rr, 9 and 13; O, 41, 
7.19. A Court has no power to restore a case dismissed for 
default, or to set aside an e« parle decree, except under the 
cittumstances and conditions ‘mentioned in rules 9 and 13 of 
Order 9, and rule 19 of Order 41 of the Civil Procedure Code. 
Where no sufficient Cause is shown for non-appearance, there can 
be no grounds for ‘the application “ex debito justitie of any 
inherent power outside there rules. Dutt v, Shaheh, 34 C.W.N. 
419; Handass v. B. K. Das, 34 C.W.N, 222; Neelaveni v.. 
Navayana Reddy, 1.L.R. 43 Mad, 94 (F.B.); Ram Sarup v. Gaya 
Prasad, 1L.R. 48 All. 175, foliowed. -A. Pillai v. Pichuvier, 
LL.R. 52 Mad. 899; Arunachella Ayyar v.Subbaramiah, LL.R.. 


46 Mad. 60; K. V. Garu v. Maharaja of Pittapuram, LL.R. [1927] | 


Mad. 607 ; Manicham v. Mahudam, 48 Mad. L.J. 152; R.M. Datt 


v, A, Biswas, 1.L.R. 53 All, 612; Sonubat v. Shivajirao, LL.R. 45). 


Bom. 6483 ; Tun Aung .Gyaw v. Burmah Oil Co,, Civil Misc. Ap.. 
No, 111 of 1929, H.C. Ran., referred to, Bilasrai v. Cursondas, 
I.L.R. 44 Bom, 82; Lalta Prasad v. Ram Kara, I.L,.R. 34 All. 426 x: 
Meung Saw,.y. Ma Bwin. Byun, 1.L.R.. 4 Ran. 18; Somayya v.. 
Subbamma, 1.L.R. 26 Mad. 599, dissented from, Action under 
the inherent powers cf the Court is applicable to those instances 
in which no provision is made by the Code for reliefin some 
special set of circumstances. Karnani v. Karnani, 1.L.R. 53 Cal. 
844 ; Ram Coomar Coondco v, Mookerjee, 1.L.R. 2 Cal. 233 (F.C. 3: 
U E Maung v. P.A.R.P. Firm, 1.L.R. 6 Kan. 494, referred to, .On 
one and the same day an’ advecate hada Civil case fixed for 
hearing as well as a Sessions case. He hoped ‘to finish the 


Sessions case before the Civil case was called and made-no : 


arrangements whatever for his representation in the’ civil Court 


in‘the event of the case being called earlier, The Civil case was: : 
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as a matter of. fact called and dismissed for default of appearance. 
The advocate appeared in Court a few minutes Jater. Held there 
was no sufficient, cause for reopening the case and the apparent 
loss or hardship to the litigant could not be taken into account, 


U AUNG Gyr-v.. THE GoVERNMENT OF BuRMA (F.B.} dos 





DEFENCE. OF ANOTHER FROM. HARM, DEATH CAUSED IN ... aes 
-DEFENDANT'S OBLIGATION TO RAISE PLEA OF LIMITATION aes 
DESIGNATED | , PERSON, REPORT To. CRIMINAL _PROCEDURE Cong,” 
s. 565° wa ss ows wae we 
DETENTION GF PERSON ATTENDING COURT BY MAGISTRATE oo 
DETERRENT ‘AND SEVERE SENTENCE, SEDITION as eee 
DEVOLUTION"OF FATHER’S PROPERTY ON SON. MITAKSHARA LAW. 
; INCOME-TAX wa ee ro ee eee 
a ORDER GRANTING APPLICATION FOR SALE. JUDGMENT ae 
‘DISCHARGE, ORDER OF, INSOLVENCY. REVOCATION the 
s , SUSPENSION: OF, TWO KINDS, INSOLVENCY ... sas, 
‘DIsCRETION-OF ORIGINAL Sipe JUDGE TO LAY COMPLAINT.~* INTER-| 
{FERENCE BY APPELLATE BENCH Behe ee ale ieee 
-DIgMISSAL OF SUIT. KESTORATION, POWERS OF COURT jose 
DIsREGARD oF Law, WRir oF CERTIOKART ae eee 
Distinct SUBJECTS, Distincr ‘CAUSES OF ACTION . ae wes 
Districr Court. AssisTANT District, Court, EXECUTION a 
“DOMINANT MorivE OF INSOLVENT | eee aes ae 
DOMINATING" POSITION .OF FATHER . OVER CHILDREN, UNDUE 
INFLUENCE - ae ies one ea tee 
- DOMINANT AND SERVIENT TENEMENTS. "EASEMENT . aa sis 


Divorce PRACTICE—Order for custody of. minor children —Not to ‘be 
limited in peat of time—Indian and Colonial Divoice Jurisdic-. 
tion Act, s.1..In cases for dissolution of marriage under the 
Indian and Colonial Divorce Jurisdictioa Act in which an order 
for the custody of a minor child, issue of the marriage, is 
made, such order should not expressty state that it is limited in 
point of time until the minor child shall altain any particular 

‘age. The rule of practice on-this point, as stated in Duncan v. 
Duncan, [1939] Ran. 267, corrected. . * 


Royston v. RoysTON sek = aby 
‘DivoRCE UNDER BuRMA Divorce ACT. MONOGAMOUS MARRIAGE ... 
‘DUAL ROLE OF SCRIBE, ATTESTING WITNESS © obs ose 
DuTY OF TRUSTEE IN INVESTING TRUST FUNDS oz te 


.EasEMENT—Right of way—Landlord and tenant—Acquisition of right 
‘of way by tenant ow behalf of landlord over his own land—Unity of 
possessian, of dominant and.servient tenements —Possession of 
estates not co-extensive—Suspension of acquisition o f right— 


Limitation Act,s. 26. A tenant of one land cannot acquire, either ; 


¢for hiraself or on behalf of his landlord,.a right of way as of right 
upon another landof his own. An easementis.a right which the 
owner: croccupier of certain lands possesses in respect of certain 
i uther land not his own. Modhoosoodun Dey v. Bissonauth Dey, 





Sg 


PAGE 


-109 
273 


527 . 
676 


681 


674 
417 
199 
273 


- liv 


EINDAUNGGYI COUPLE’S DEATH. ATET CHILDREN’S CLAIM 
ELLCTION OF PRESIDING MONK BY A COMMITTEE OF SANGHA | 
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*15 Ben, L.R. 361; Subba Rao v. Lakshmana Rao, 1.L.R.49 Mad. 
820, referred to. Where the dominant and servient tenements 
become united in possession, but the ownership of the two estates 


is not co-extensive or equal in validity the acquisition of a right of ~ 


‘way is not extinguished but suspended for the time being. 
Tinkowrie Pathak v. Ram Gofal Pathak, 1.L.R. 50 Cal. 356, 
referred to. 


Tan.Srr SHAN v, U Po Nyun 


eee soe eee 


eve oce 


ENTRY 1N PUBLIC REGISTER. ENTRY IN PRIVATE SCHOOL REGISTER, 


ERROR OF LAW APPARENT, ARBITRATOR'S AWARD 
EVIDENCE Act, ss, 32 (2), 35, 157 
——————,, 88. 40, 41, 42, 43 





——— 85 114 


EVIDENCE 


eee eee oor F eee eee 


wee eee eee 
eee eee eee 


» s. 50 see 


ose see eee eee 


EVIDENCE AGAINST TWO ACCUSED MUTUALLY EXCLUSIVE. JOINT TRIAL 








. BURDEN OF PROOF, CHINESE CUSTOMARY LAW 
OF A CHILD. WEIGHT TO BE GIVEN. COURT’S DUTY «.. 


EvIpENCcE—Entry in School register—School not a Government School— 











Entry in public register by public servant—Entry in discharge of 
professional duty—Corroborative statements— Pt obative value of 
school entries of age—Plea of minority—Burden oj proof—Evidence 
Act, ss. 32 (2), 35, 157. An entry in the register made by an 
employee of a school which is not a ‘‘ Government School”. is not 
one made in a public or official register by a public servant in the 
discharge of his official duty and does not come within the purview 
of s. 35 of the Evidence Act. It stands on the same footing as an 
entry made in books kept in the discharge of professicnal duty, or 
statements admissible in corroboration. An entry as to the age 
of a pupil in a school register has but little probative value asa 
rule. Mirza Mohammad v. Safdar Mirza, 1.L.R.14 Lah. 473, 
teferredio. The’-burden of-proving minority is on the person 
who.avers if in order to escape a contractual obligation. Raja of 
Deov. Abdullah, 45 1.A. 97, referred to. 


Hoax Sarne v. Maune E H1ra a ane Se0 
EVIDENCE, INADMISSIBILITY OF. UNREGISTERED AWARD. RIGHT 
TO KYAUNG eee aa ese ais 

. ONUS OF PROOF ons see ~ wee ee 
———— , PRACTICE OF WITHHOLDING BY PARTIES... ous 
—., STATEMENTS AS TO RELATIONSHIP ae aes 

, WEIGHT OF. APPELLATE COURT'S FUNCTION ses 


EXAMINATION OF WITNESS. RANGOON INSOLVENCY ACT, S. 36 ove 
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PAGE: 

EXCISABLE ARTICLE— Possession of larger quantity than allowed by law 
—Proof of possession required—No presumptions agaist .accused— 
P100f of knowledge or belief of accused— Summons case—Nature 
ofcomplaint or summons—Conviction for any offence triable as 
summons offence—Evidence Act, s. 114—Buima Excise Act, ss. 
30 (a), 37, 44. In prosecutions under s. 30 (a) of the Burma 
Excise Act where the charge is one of possession of a larger 
quantity of an excisable articie than is allowed under the Act, it is 
necessary to prove such possession, and there is no room or-need 
for any presumption under s. 44 of the Act. In prosecutions for 
possession of an excisable article under s. 37 it is necessary 
either to prove that the accused person knew or had reason to 
believe that the excisable article was unlawfully manufactured, or 
to set up circumstances from which a presumption of such know- 
ledge or belief may be made. When such circumstances have been 
shown such a presumption could ordinarily be drawn under the 
general provisions of s.114 of the Evidence Act, but s. 44 of the 
Burma Excise Act may be of usefui application in rarer cases: 
King-Emperor v. Po Seik, ULL.R. 7 Ran. 316, referred to. In a 
summons case the accused can be convicted of any offence triable 
as a summons offence which, from the facts proved, he appears to 
have committed, whatever the nature of the complaint or summons 
may be. Dasarath Rai v. Emperor, 1.L.R. 36 Cal. 859 ; Kalidass 
v. Mohendra, 12 W.R. Cr. 40 ; Muddoossudun Sha v. Hari Dass, 
22 W.R. Cr. 40, reférred to. 


Tue KiNG v. M1 NGE So tee nies ee 219- 
EXECUTANTS OF A DOCUMENT. PRESENTATION FOR REGISTRATION 633.. 


EXECUTION, APPLICATION FOR—Plea of limitation—Jurisdiction to 
entertain plea~Court which passed the decree—Court to which 
decree is transferred for execution—Burma Courts Act, 1922, ss. 6, 
7,:24, 26—Establishment of District Courts—Burma Courts 
(Amendment) Act, 1932, s. 2 (i) (4)—Establishment o f Assistant 
District Courts—Decree of District Court of value less than 
Rs. 15,000—Decree executable by District Court and not by 
Assistant District Coust—Civil Procedure Code, ss. 37 (b), 150 ; 
O. 21,7. 28. Objections as to execution of a decree on the ground 
of limitation can be raised either in the Court which passed the 
decree or in the Court te which the decree is sent for execution. 
The Court which. passed the decree is the Court which ‘has and 
retains control ot the proceedings, and it is a matter of 
convenience or priority of application as to which Court should 
determine the question. Bankw Behariv. Naraindas, 541.A.129; 
Nachiamma v. Subramonian Chetty, LL R.5 Ran.775 ; ; Srihary 
Munduiv. Chowdhury, 1.L.R. 13 Cal. 257, referred to. Where a 
decree has been passed by a District Court either for a sum not 
exceeding Rs. 15,000 or ina suit of avalue less than Rs. 15,000, 
whether prior to or since the establishment of Assistant District 
Courts by Burma Act IV of 1932, the Courtin whichan application 
to execute the decree must be filed is the District Court and not the 
Assistant District Court of the locality. By establishment of the 
Assistant District Court the District Court has not ceased to 
exist or to exercise jurisdiction in respect of decrees to the value 
of Rs. 15,000 or under passed by it. Neither s. 37 (6) nor s. 150 
of the Civil Procedure Code has any application in such a case. 
Aminuddin v. Atahmani Dasi, 1.L.R. 47 Cal. 1100, dissented 
from. 


CHETTIAR, P.L.S.P.v. L.N. CHETTYAR FIRM ae we 725 
ExecuTion— Decree against debtor pei sonally—Dectee against legal 


representative of debtor—Claim for rateable distribution —Decree 
“ passed against the same judgment debtor’’—Civil Procedure Code, 


Ivi 
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ss. 2 (10), 50, 73. Where a-decree obtained by a creditor against 
his debtor in his life time is sought to be executed after his death 


against his property.in the hands of his legal representative, ~ 


another creditor who has obtained a decree in respect of a debt 
due by the same debtor against the legal representative of the 
‘debtor cannot claim rateable distribution from the sale proceeds of 
the property attached.by the first creditor. Having regard to the 
definition of ‘judgment debtor “ in s, 2 (10) of the Civil Procedur€ 
‘Code and the provisions of s, 50 of the Code, the two decrees 
‘cannot be said to be “ passed against the same judgment debtor ” 
within the meaning of s: 73 of the Civil Procedure Code. Chunilal 


‘Raichand v. The Broach Ut ban Co-operative Bank, Lid., 39 Bom. 


L.R. 815 ; Govind Jakhadi vy, Mohoniraj Jakhadi, J L.R. 25 Bom. 
494, followed. Vayi Rama Chettiar v. Kasi Chettiar, 1.L.R. 59 
Mad. 93(F.B.), dissentedfrom. Balmer Lawrie & Co.v. Jadunath, 
LL.R. 42.Cal. 1 ; Bithal Dus v. Nand Kishore, 1.L.R. 23 All. 106; 
Gonesh Das v. Shiva Bhakat, 1.L.R. 30 Cal. 583 (F.B.) ; Nilmani 
v. Hiralal, 27: Cal. L.J. 100, discussed. if 


’ Sarsu SuKUL v. DuBay .,.. ae wee ase 


Exxecution—Decree tiansferred for execution—Application by 


judgment-debtor for. entering up satisfaction—Jurisdiction of 
transferee Court-to entertain application—Civil Procectire Code, 
O,21,rr.1 & 2, When a decree has been transferred for execution 
and execution has been taken out in the transferee Court, the 


judgment-debtor can make an application to that Court for the . 


certification of a satisfaction of the decree and su h transferee 


Court has jurisdiction to record such satisfaction. In O. 21,.. 


r. 1 of the Civil Procedure Code a clear distinction is made between 
the Court which passed the decree and the Court whose duty it is 
to execute the decree ; rule 1 (a) refers to the Court whose duty it 
is to execute the decree, and rule 1 {c) refers to the Court which 
made the decree, and these two clauses give different jurisdictions 


to the executing Court and to the Court which made the decree, 


In construing the expression ‘‘the Court ” in rule 2 (2) reference 
must be made to r, 2 (1), and this sub-rule (1) says that the Court 
is the Court whose duty it is to execute the decree, 


MIsHRaA v; SAW Ev HOKE ase wee ose 


‘EXECUTION, MORTGAGED PROPERTY FOR SALE, CLAIMANT'S REMEDY 
EXECUTION, NORMAL METHOD oF—Attachment of moveable property— 


<a bare declaration’tnder s. 42 of the Specific Relief Act, nor can. 


Claim to property or objection to attachment —Investigatton— 
Removal of ettachment —Creaztor’s remedy—Civil Procedure Code, 
O. 21, rr. 43 to 57, 58,63—Creditor’s suit for bare declaration— 
Specific Relief Act, ss. 39, 42—Fraudulent transfer of immovable 
property—Tra:sfer of Property Act, s.53. The normal method of 
execution by a creditor who becomes a decree-aolder is to attach 
the property of his judgment-debtor in accordance with the 
provisions of O, 21,rules 43 to 57 of the Civil Procedure Code. 
If any claim is preferred tothe’ property by a third party or an 
objection is made to the attachment under r. 58, the Court investi- 
gates the claim and may release the property from attachment. 
‘The creditor may in such a case institute a suit in accordance with 
the provisions of r. 63 to establish the right he claims, namely, 
that the property is his judgment-debtor’s and therefore liable to 
be attached by him under his decree. The creditor cannot sue for 


he sue for cancellation of the document of transfer by the judgment- 
-debtor, ¢ither ashis sole remedy or as a relief further to a 


declaration. Section 53 of the Transfer of Property Act provides 
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for the remedy of a creditor for setting aside a transfer of 
immovable prope:ty made fraudulently.and with intent to defeat , 


or delay creditors. K.RM.A.Firmyv Maung Po Thein, 1.L.R. 4 
Ran. 22, approved, Ah Foon v. Hoe Lai Pat, 1.L.R.9 Ran. 614 ; 
Deokali Koer v. Kedar Nath, I.L.R. 39 Cal. 704 ; Ganga Ghulam v. 
Prasad, 1.LR.26 All. 606; Maung Aung Myint v. Maung Tha 
. Hat, 'LL.R. 9 Ran. 367 ; U Po Thein v. 0O.A.0.K.R.M. Firm, 
LL.R. 5 Ran. 699, referred to. Chan Tat Thaiv.Ma Lat,9 B.LT. 
89: Ma Sein’ v, P.LS.K. Firm, 1:L.R. 7 Ran. 477; Sodieta 
Coloniale Italiana v, Skwe Le, 4 L.B.R. 252, overruled. : 





MAuNG.BA MAUNG v...MAUNG BA YIN (F.B.) - ... 4 Re 
“EXECUTION PROCEEDINGS A CONTINUANCE OF SUIT a8 ae 
— PRINCIPLE OF RES-JUDICATA Tee see 
“EXECUTIVE; ‘JUDICIAL ACTs BY, HIGH COURT’s CONTROL — “ee 


‘EXECUTOR DE SON TORT, SUIT AGAINST—Mortgage by Anglo-ludian 
Christian—Death of debtor—Administration suit by creditor—No 
administrator—Suit against “legal representatives "—Civil Pro- 
cedure Code, s.2 (11)—Burina Succession Act, ss. 212, 303, 304. 
Where an Anglo-Indian Christian has died intestate, and no 
administ-ator of his estate has been appointed by the Court, a 
creditor of the deceased can file an administration suit against his 
legal representatives as defined in s, 2 (11) of the Civil Procedure 
Code. S, 212 of the Burma Successiun Act is qualified bys 304 
and has no application to such a suit. A creditor is not’ seeking 
to establish any right .to the property of the deceased, but to have 
his debt paid out of it ; and if the debt is a secured one, he seeks 
his remedy of realizing his security. S. 304 of the Burma 
Succession Act is a special provision allowing suits by a creditor 
against an executor of his own wrong to the extent of the assets. 
which may have come tohis hands. Ambler v. Lindsay, (1876) 
3 Ch.D. 198; Amir Dulhin v. Baij Nath Singh, L.L.R. 21 Cal. 
311; Coote v. Whittington, 16 Eq. Ca. 534 ; Framji Ghaswala 
v. Adarji, LU.R. 18 Bom. 337 ; Ratanbai v. Narayandas, I.L.R. §$1- 
Bom. 771 ; Shivaprasad v. P. Debee, 1.L.R. 61 Cal. 711 ; St# Rajah 
Parthsarathy v. Sri Rajah Venkatadsi, LL.R. 46 Mad. 190 ; 
Yardley v. Arnold, 174.E.R 577, referred to, 


MRs. MUNROE v. RODRIGUES wae oe ase 
“¥EXEMPTION FROM INCOME-TAX. GOVERNMENT OF INDIA LOAN ae 
“JEXPENDITURE INCURRED FOR EARNING PROFITS, INCOME-TAX 


’ FAIR RENT, TENANCY ACT beh ses aus aks 
FATHER’S DOMINATING POSITION OVER PURDANASHIN DAUGHTERS. 
UNDUE INFLUENCE eas we ose wes 


EFINALITY OF JUDGMENT—Appeal by accused summarily dismissed— 
Recommendation for enhancement of sentence—Accused to show 
cause against enhancement—Accused cannot show cause against 
conviction ~Criminal Procedure Code, ss. 369; 439 (5) (6). Where 

_ an appeal by an accused person against his conviction and sentence 
had been summarily dismissed by the High Court, but subsequently 
proceedings in revision were opened on the recommendation of 
the District Magistrate for, enhancement of the sentence, the 
accused, in showing caus< Against such enhancement.cannot be 
heard to show cause against his conviction under sub-section (6) 
of s. 439 of the Criminal Procedure Code. To allow the accused 
to show cause against his convictiori under such circumstances 
would: offend the ordinary principle of finality of judgment as 
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embodied in s. 369 of the Code. Sub-section (6) of s, 439 refers 
only to sub-section (5) thereof and means that, although a party 
who has not appealed cannot be allowed.to make an application 
in revision, yet, if proceedings are opened against him in revision 
and notice to show cause why his sentence should not be enhanced 
is issued to him, he shall,in showing cause, be entitled also to 
show cause against his conviction. Crown v. Dhanna Lal, I.L.R. 
10 Lah, 241 ; Crown v. Sher, 1.L.R. 8 Lah, 521 ; Emperor v. 
Abdul Qnryum, 1.L.R.55 All. 715 ; Emperor v. Jorabhat, 1.L.R. 50 
Bom. 783; Hookv. Administrator-General, Bengal, 1.L.R. 48 
Cal, 499, referred to. Emperor v. Mangal, 1.L.R. 49 Bom. 450, 
dissented from. ; : 


‘THe Kine v. BaSaine.. Ee se ms 
FINDINGS BY APPELLATE COUkT. COMPETENCY OF TRIAL COURT ~ ... 
FINE,| SENTENCE IN DEFAULT, SUBSTANTIVE SENTENCE, AGGREGATE 
FIRM NOT A LEGAL ENTITY ie see Far 46 


FIRST OFFENDER—Power to release after due admonition—Power 


' exercisable by all. classes of magistrates—Criminal Procedure Code, 
s.562 (1A), proviso to s. 562 (1). The power conferred bys. 562 
(1A) of the Criminal Procedure Code of releasing a first offender 
after due admonition in the class of cases mentioned therein is 
exercisable by all magistrates of whatever class they may be. 
Normally a proviso governs what goes before it and does not 
affect what follows after it. The proviso to sub-section {1) does 
not apply to sub-section (1A) of s.562 of the Code. Murlidhar 
v. Mahbut Khan, LL.R.:°47 All. 353, referred to. Emperor v. 
Ranchhod, 27 Bom. L.R. 1019, dissented from. 


THE KinG v, MauNG TREIN AUNG... axe ses 


FISHERIES ACT, 8.27... sis "eas ae <i 


FISHERY REVENUE, ARREARS OF—Mode of recovery—Attachment and 
sale of land— Resumption of land illegal—Civil Court's jurisdic- 
tion—-Fisheries Act, s. 27—Upper Burma Land and Revenue 
Regulation, ‘ss. 37 {c), 41, 53 (2) (wii), Arrears of fishery revenue 
may be recovered as if they were arrears of revenue (not land 
revenue}. The provisions of. s. 41 of the Upper Burma Land 
and Revenue Regulation must be observed under which an 
attachment and sale of Jand of the defaulter are necessary steps 
for the recovery of revenue. If instead the revenue officer 
resumes the lJand and ailows another person to have it, he acts 


without jurisdiction and a civil Court has jurisdiction to entertain © 


a suit at the instance of theaggrieved party A civil Court’s juris- 
diction is barred if there had been: any proper process for the 
recovery Cf arrears of revenue, which’ was not the casé here. 
Resumpticn of land is only allowed bythe rules in the case of 
arrears of land revenue itself, and cnly in the case of state land. 
Burma Oil Co. Lid. v. Baijnath Singh (1917-20) 3 U.B.R. 212 ; 
Sonilal v. Delawar (1914-16), 2 U.B.R. 151, referred to. Ko Chetk 
v. Secretary of State for India, [1939] Ran, 275, distinguished. 


MauncG Suwe THIN v. MaunG THA OK B. ote 
FORMAL ORDER. TRIALINJAIL |... ‘es oe se 
FRAUDULENT PREFERENCE, ONUS OF PROOF. EVIDENCE . ous 


FRAUDULENT TRANSFER OF IMMOVABLE PROPERTY. CREDITOR'S REMEDY 





, SUIT TO SET ASIDE BURDEN OF;PROOF —.w 
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FRUSTRATION, DOCTRINE OF. SEAMEN’S CONTRACT ee ae 
GENERAL CLAUSES ACT, 5.2 (29) wa ice tes wat 
GooD BEHAVIOUR, RELEASE ON SIGNING BOND FOK aes Ses 
GooD F4ITH OF CREDITOR, OF DEBTOR. INSOLVENCY ae” wee 
GOVERNMENT OF BuRMA ACT, s. 85 iva oe is 
» S. 124 ares ee 4 vee 

, 8.145 (1) Ieee ‘ibs aoe, 

, 8 148 ms hs Oe 

GOVERNMENT OF INDIA TAX-FREE LOAN oa <i es 
GOVERNMENT AND ITS HEAD, VIOLENT SPEECH AGAINST, SEDITION. ... 
GOVERNOR'S CONSENT, SUIT AGAINST OFFICIAL TRUSTEE see 
GRANDPARENTS’ STATE, OUYT-OF-TIME GRANDCHILD’S  SIIARE, 
BUDDHIST LAW 4... sees eee ave aes 


: GROSS NEGLECT OF DUTY BY MUNICIPAL COUNCILLORS. LIABILITY ... 


HARDSHIP ON CLIENT, ADVOCATE’s NON-APPEARANCE, CIVIL 


PROCEDURE CoDE, 0.9, RB. 9 bone de ese oes 
HEIR PRESUMPTIVE'S SUIT TO SET ASIDE DEED OF LGIFT. SPES SUCCES- 

SIONIS ie wee aes wen we 
HicH Court, Kine's COURT. INHERENT POWER TO ISSUE WRITS... 
HINDU UNDIVIDED FAMILY, INCOME-TAX ae aie aoe 
HISTORICALIGROUNDS FOR POWER TO ISSUE WRITS OF CERTIORARI ... 
HONEST TRUSTEE, MANNER OF APPROACH AGAINST wae owe 
HovusE, MEANING OF. CINEMA HALL, SHOPS AND STALLS ane 


HUSBAND AND WIFE, DEaTH OF. INHERITANCE FROM COLLATERALS ... 
ILLEGAL ACTS OF ExECUTIVE. No SUFFICIENT REMEDY. WRIT OF 

CERTIORARI Rae oy on’ eee es 
ILLEGALITY. KEARREST OF JUCGMENT-DEETCR AI TER RELWASE ows 


IMMOVABLE PROPERTY, ASSIGNMENT OF RENTS AND PROFITS, 
REGISTERED DOCUMENT wes vee aad aes 


IMPLIED PROMISE. COMMERCIAL VOYAGE, CONTRACTIN PEACE TIME 
IMPRISONMENT, SUBSTANTIVE AND IN DEFAULT OF FINE .;, sae 
INCHOATE CAUSE OF ACTION. SUBSEQUENT ACTION INEFFECIUAL  .. 





INCITEMENT TO REVOLT, SEDITION ws ose oo 
INCOME ESCAPING ASSESSMENT Pry ia ove ws 
INCOME-TAX ACT, BURMA, s.8 see Pate wes aig 
"__, s. 10 (2) tix) A Mes see 

, 8S. 23, 29, 33,34. tea eee 





IncoME-Tax—Government of India loan, tax-free—Issue prior to Ist 
Afril 1937—Excmption from income-tax in Burma— Subsisting 
rights—Burma Income-tax Act, s, &—Governnient of Burma 
Act, s.148—Adaptation of Laws Order, cl,10. A \can issued by 
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the Governinent of India prior to lst April 1937 and declaréd.to 

_ be income-tax free cannot be made liable to income-tax in Burma 
throughout its currency in vigyw of s. 148 of the Government of 
Burma Act and clause 10 of the Adaptation of Laws Order. The 
tight is attached to the security itself and is not merely the 
personal tight of the particular person who happens to bethe . 
holder of the security at any one time. 


In ve THE CoMMISSIONEK OF INCOMF-TAX, BURMA v.CENTRAL =. 
BaNk oF Inp1A, LTD. aa Ss = 435 


3 JNCOME-TAX—Mitakshara law—Devolution of father’ s property on only 
son——Error of assessing separately son's income and father’s estate. 
income—Income escaping assessment—Commissioner’s .action in. 
revision—Deprivation of assessce’s rights —Correct procedure— 
Burma Jncome-tax Act, ss. 23, 29, 33,34, Where a Hindu who is 

_ Subject io the Mitakshara law dies leaving a widow, a daughter 
and an only Son the property of the father becomes the property 
of the son and theincome therefrom is chargeable to income-tax 
as the income of theson. Kalyanji v. Commissioner. of Income- 

- tax, Bengal, 1.L.R. [1937}1 Cal. 653.(P.C.), followed. Ifthe 
Income-tax Officer has made a separate assessment in respect of 
the son’s income from another source and another assessinent 
as regards the income from the father’s property upon the son as 
administrator thereof as if it’ were the income of a Hindu. 
undivided family, then these assessments are - final under ss. 23 
and 29 of the Burma Income-tax Act and cannot be reopened 
except in the circumstances detailed in s. 34 and within the time 
mentioned in that section. Commissioner of Income-tax, Bombay 
v. Khemchand, 1.L.R. [1938} Bom. 487 (P.C.), followed. The 
Commissioner of Income-tax cannot, by purporting to act under 
s. 33 of the Act, take action under s. 34 and thereby deprive the 

", assessee of his rights of appeal and revision. If the time within 
which action must be taken has not expired the Commissioner 
can direct the Income-tax Officer to take such action. This is 

_nota case of under-assessment but of income that has escaped. 

: assessment that is,.income which has not been assessed in the 
assessment under consideration. It is immaterial that it has 
been assessed in some other .assessment. Commissioner of 
Income-tax, Burmav Burjorjee, 1.L.R. 9 Ran.161; Shezk Abdul 
Kadir v. Commussioner of Income-tax, Mudras,21T.C. 379, 
referred to. Krishan Kishore v. Commissioner of income-taz, . 
L.L.R. 14 Lah. 255 ; Rajendranath v. Commissioner of In:come-tax, 
Bengal, \.L.R. 61 Cal. 285, distinguished. 


In: re THE COMMISSIONER OF INCOME-TAX, BURMA v. VED 
NATH SINGH nee eee exe one * 426 


“ENCOME-TAX —Partnership business in import of laquor—Prosecutron of 
partners for ‘excise, offences—Acquittal of partners —Litigation 
expenses incurred in obtaining acquittal—Deduction o f litigation 
expenses from profits oftke busimess—Object of the expenditure— 
Expenditure incurred for earning profits—Business loss—Firm 
not a egal entily—Burma Income-tax Act, s.10 (2) (ix). The 
assessee firm carried on the business, inter alia, of importing 
~ liquor into Burmafrom a Calcutta frm. The three partners of 

“the firm and their manager ‘became involved in a prosecution 
‘against the Calcuita firm under the Bengal Excise Act and the 
Penal Code. Aiter a protracted and expensive litigation, and as 
a result of sundry appeals, they were acquitted of all the charges. 
The partners claimed that in assessing their firm to income-tax 
. the cost of the litigation should be allowed in ascertaining the ~ 
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profits. Held, that the litigation charges were primarily incurred 
for securing the acquittal of the partners in respect of the crimi-. 
nal charges made against them and that such charges were neithér 
expenditure incurred solely for the purpose of earning profits 
within s. 10 (Z) (ix) of the Burma Iiicome-tax Act nor could such 
charges be regarded as a business loss. The money spent served 
its purpose of securing an acquittal for the assessees, and the con- 
sequent relention of their excise licence and continuation of their 
business. Comtssioners of Inland Revenue vy. E.C. Warnes & 
Co., Lid , 12 T.C, 227: Usher's Wiltshire Brewery, Ltd. v. Bruce, 
(1915) A.C. 433. referred to. A firm is neither a legal entity, nor 
is ita person ; it is merely a collective name for the individuals 
who are members of the partnership. Sevdoyal Khemka v. 
Joharmull, 1 L.R. 50 Cal. 549, referred to 


In re THE CoMMISSIONER OE INCOME-TAX v. GASPER & Co. ° 
INDEPENDENT RIGHT OF INHERITANCE OF GRANDCHILDREN. BUDDHIST 


InpIA ACT XI oF 1923 nae Ces oes eee 
INDIAN AND CoLONIAL DIVOKCE JURISDICTION ACT, s,1 ... ase 
INFRINGEMENTS OF TRADE-MARK, SERIES OF. LIMITATION oie 


INGREDIENT OF OFFENCE INVOLVING BREACH OF PEACE !,.. 
INHERENT POWER OF H1GH Court To ISSUE WRIT OF CERTIORARI... 
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INSOLVENCY wh sas 
OVERRIDING PARTY'S - RIGHTS, 
RATEABLE DISTRIBUTION oss 
RESTORATION OF SUIT... aise 
INHERENT POWER OF CoURT To STAY SALE aks vee nee 
INHERITANCE. ATETPA PROPERTY As per Son 
BUKMESE BUDDHIST LAW-... whe 
CHILD LIVING WITH PARENT . 
CHINESE CUSTOMARY LAW - ... oat tp pee 
OUT-OF-TIME GRANDCHILD—SHARE WITH UNCLE AND 
AUNT. BUDDIIST LAW see wet eva 
WIFE’s VESTED INTEREST IN PAYIN PROPERTY 
InJURY’TO THE PUBLIC. BICYCLE RIDING BY TWO PERSONS as 
Inquiry BY MAGisTRATE, ‘ JUDICIAL PROCEEDING ” lose sais 


INSOLVENCY—A peal from order of Insolvency Judge on Original 
Side—Refusal to examine further a witness— Rangoon Insolvency 
Act, ss. 8 (2) (b),36—Proceedings in insoluency—Series of“ suits ”-- 
“ Judgment ”—Letters Patent, cl. 13—Determination of substantive 
vights—Examinatiou of witness under s. 36—Scope of examina- 
tion—Litigation ensuing against witness—Discretion of Court to 
allow or refuse examination—Appellate Court's interference. An 
appeal lies under s. 8 (2) (4) of the Rangoon Insolvency Act from 
an order cf the Insolvency Judge on the Original Side of this 


Court refusing an applicant further examination of a witness under. . 


s.36o0fthe Act. The various proceedings in an insolvency rst be. 


regarded as a series of “ suits” arising out of one failure and that . 
is a‘ judgment ” for this purpose which finally determines the . 


substantive rights of those concerned.in any one ‘such “suit”. 
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Arjuna lyer v. Official Assignee, I.L.R. 6 Ran. 363 ; Re Dayabhai 
v.. 4.M.M. Chettiar, LL.R. 13 Ran, 457 ; P, Abdul Gaffoor v. The 
Official Assignee, L.L.R. 3 Ran. 605, distinguished. S. 36 of the 
Rangoon Insolvency Act confers on the Court an extraordinary 
and inquisitorial, though a necessary power, to be exercised in 
the interests of the due administration of the insolvent’s estate 
without fear, but not without scrupulous regard to considerations 
of economy and fairness to the person examined. Re Maundy 
Gregory, (1935) 1 Ch. 65, referred to. Ex parte Eckersley, 48 L.T. 
832, dictum dissented from. The scope of the examination is not 
“necessarily confined to questions arising out of the matters stated 
in the affidavit leading to the summoning of the witness. The 
machinery of s. 36 is not, save in exceptional circumstances, to 
be used by one party to an actually pending suit for the purpose 
of examining his opponent, but the mere fact that litigation. 
against the witness may ensue cannot be a ground for refusing 
the examination. Re Desportes, 10 Mor. 40; Re Franks, (1892) 
1 Q.B. 646; Re Goolbai Petit, 1.L.R. 57 Bom. 665, referred to, 
Re Ghanchee & Sons, 1.L.R.7 Ran. 675, overruled. Mirmahomed v. 
Ismail Karim, AIR. (1929) Bom. 230, dissented from. The 
discretion of the: Court in refusing to summon or further to 
examine a witness is interfered with on appeal onlyif no discretion’ 
was used at all or if il was exercised unjudicially, or on a wrong 
principle of law, or on a wrong appreciation of facts. 


Bont v. K. Ba Gyr a ive ses on” Wee 


“INSOLVENCY oF BURMESE BUDDHIST. LIFE PoLicy, WIFE’s 
INTEREST IN waa eee eee ene oo 208 


SINSOLVENCY—Court exercising powers of a receiver—Transfer of 
immovable property by Court as receiver—Sale an administrative 
act—Regist ration of sale document—Civil Procedure Code, O. 21-— 
Provincial Insolvency Act, ss, 58, 59—Transfer cf Property Act, 

s. 54, Where an Insolvency Court exercises the powers of a 
receiver in insolvency under s, 58 of the Provincial Insolvency 
‘Act in a case where no receiver has been appointed, it does not. 
act under O. 21 of the Civil Procedure Code when transferring 
immovable property belonging to the insolvent to a purchaser. 
The sale is an administrative act which the receiver would make 
if one had been appointed and which the Court makes under 
similar powers by reason of s. 58 of the Insolvency Act. The 
transaction falls within s. 54 of the Transfer of Property Act and 
can only be effected by a registered instrument. Bank of 
Chettinad, Lid. v. Ma Ba Lo, 1.L.R. 14 Ran, 484 ; Maung Tha Dun 
v. Po Ka, 1.L.R.5 Ran, 768, referred to. rare 
V.K.P. CHOKALINGAM v. M.M.S, PILLAY See os  — 263 


~INSOLVENCY—Order of discharge—Revocation of orderv—Provincial 
Insolvency Act, s.5 i) —Inherent powers of Court —Ciinl Procedure 
Code, s 151—No power to do unauthorized act—Review of order— 
Civil Procedure Code,.0..47, r. 1—Application for review—Limita- 
tion Act,.s. 5. A provincial Insolvency Court has no power to 
revoke an order.of discharge which it had previously passed, and 
it cannot purport to-pass such an order under s. 151 of the Civil 
Procedure Code because that section.cannot confer upon a Court 
authurity to do that.which is prohibited by law. In cases to 
which O. 47, r. 1 of the Civil Procedure Code applies, the’ Insol- 
vency Court can review its order if application is made within the 
atime prescribed, ..Under s.5 of the Limitation Act an application 
for review may be admitted after the period of limitation pre- 
scribed therefor when the applicant satisfies the Court that he had 
- sufficient cause for not making the application within the period. , 


Grose v. ‘N.K\R.N.N, CHETTYAR (© ase oN ete cote 
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WNSOLVENCY — Presentation of- petition for adjudication—Suit ‘ com- 
menced after petition but before adjudication—Leave of Insolvency 
Court  unnecessary—Procedure—Provincial Insolvency Act, 
ss. 28 (2) & (71, 29,55. Section 28 (2) of the Provincial Insolvency 
Act does not bar any suit or other legal proceeding commenced 
by the creditor of the insolvent without the leave of the Court 
after the presentation of the petition on which the order of adjudi- 
cation is made, and before the order of adjudication is passed. ‘ 
The word “thereafter” refers to the making of the order of 
adjudication and not to the vesting of the property of the insolvent 
in the Court or in a receiver by virtue of sub-section (7), 


U Tun MYAaInc v. MA SHIN © - ~ ove 306 


WNSOLVENCY-—Protection of payment to creditoi—No notice of 
insolvency petition—Payment of part of fund assigned to creditor— 
No mala fides—Fraudulené preference—Onus on Official Assignee 
—Discharge of onus—Dominant motive of insolvent in making 
payment—Good faith in question—Rangoon Insolvency Act, ss. 56, 
57. Section ‘57 of the Rangoon Insolvency Act protects the 
payment of money by an insolvent to a creditor before adjudica- 
tion provided the creditor had no notice of any insolvency 
petition. If a creditor thinks that a sum paid to him by the 
‘debtor was part of a fund which had been assigned to him by 
‘the debtor before his insolvency, and which was his own property 
and not available to other creditors, then there is no mala, fides 
"in Tespect of such creditors. In re Szmms, (1930) 2 Ch.D. . 22, 
explained. The onus is upon the Official Assignee to prove that 
the dominant motive of.a transfer by the insolvent to a third. 
“party was to make a fraudulent preference. That onus is only 
discharged when the Court upon a review of all the circumstances 
is.satished that the dominant intent to prefer was present. That 
may be a matter of direct evidence or of inference, but where 
there is‘no direct evidence and there is room ‘for more than one 
explanation it is not enough to say there being no direct evidence 
‘the intent to prefer must be inferred. Where the evidence 
-showed that the dominant motive of the insolvent for payment to 
‘his. creditor was that the creditor may not deprive him of a 
‘Jucrative contract with Government by exposure, it is not a case 
of fraudulent preference. Sir Willaim Peat v. Gresham Trust, 
Ltd., (1934) A.C. 252, referred to. Fer DunKLEY, J.—Under s. 56 
of the Rangoon Insolvency Act the good faith in question is the 
good faith of the debtor who makes the payment; under s. 57 it 
is the good faith of the creditor who receives the payment which 
is in question. : 


SoLoMmon v. THE OFFICIAL ASSIGNEE ... on os 366 


UNSOLVENCY—Suit by unsecured creditor after adjudication—Leave of - 

---~ Court, a condition precedent—Proceedings pending at date of 

: adjudication—Provincial Insolvency Act, ss, 28 (2), 29. Section 
28 (21 of the Provincial Insolvency Act clearly enacts that after 
an order 2f adjudication is made, no suit or other proceeding can ~ 
be instituted by an unsecured creditor against the insolvent or his 
property without the leave of the Insolvency Court and such leave 
is a condition precedent to the right of action. S. 29 of the Act 
must be read with s. 28 ; it refers only to proceedings which are 
pending at the time of adjudication, that is, instituted before the _ 
order of adjudication or else simultaneously with it. Cuddappa 
Ghouse Khan v. Rowther, 53 Mad. LJ. 412; D.M. Rowther v. 
Sahabdeen Sahib, 1.L.R. [1937] Mad. 841; ‘In re Dwarkadas, 
A.L.R. 40 Bom. 235; J. F. Shroff v, Husseinbhai, 22 Bom. LR. 
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319: Maya Ookeda v. Kurpal 34 Bom. L.R. 649;-Nacoda v. 
E.M. Chettyar Firm, 1.L.R.9 Ran.7 ; Panna Lal vy. Hira Nand, 
LL.R. 8 Lah. 593; Rowe & Co., Ltd. v. Tan Thean-Taik, 1.L.R. 2 
Ran. 643; Tan Seik Ke v. CA.MC.T. Firm, L.L.R, 6 Ran. 27; 
Vasudeva v. Rao, 1.L.R. 42 Mad. 684, réferred'to. Brownscombe™ 
v. Fair, 58° L.T 85, mentioned. Bheraji & Co. v Vasantsao, 31 
Bom. L.R. 981; Bhimajt v. Chunilal, 1.L.R. 57 Bom. 623; 
- Mahomed Elias v. Abdul- Rahiman, 1LR 41 Bom 312; 
Subramanyam v. Narasimham, 56 Mad. L.J. 489, dissented from. 


CHIDAMBARAM CHETTYAR v.U MauNG Maune ... | we (544- 


INSO.VENCY—Suspension of discharge, two kinds of—Suspension of © 
discharge for.a specified. time—O1der of appropriation—Punish- . 
ment of debtor— Securing ‘payment to creditors—Rangoon Insol- 
vency Act, ss. 39 (1) {b), 60 (2). Under s. 39 of the Rangoon 
Insolvency Act suspension of discharge must be cither for a 
specified time or else for a period which will elapse when four 
annas in the rupee have been paid to the creditors. In 
suspending the discharge for a specificd time under s. 39 (1) (8) 
the Insolvency Court can add'to the order an appropriation order: 
under s. 60 (2) of the Act, z.¢. an order for’payvment of a part of 
monthly salary of the insolvent tothe Official Avsignee during 
such period. ‘Bola’ Ram v. Sohun Singh, LL.R. 13 Ran.: 355; 
Re Walmsley, 98 L.T. 55, referred to Per BLAGDEN J.—Stuspen- 
sion or refusal of a discharge is in the nature of a punishment | 
and that is the Gbject of s. 39 of tlie Act, But another object ofthe | 
Act, not to be confused with the former, is to secure some measure 
of payment to the creditors of the particular insolvent and ana is 2 
the object of s. 60 of the Act. , 


“Naiwu v. Lazarus aa see) eas : 650 


INSOLVENCY—Undischarged . insolvent permitted to trade—Right - of” 
Official Assignee or receiver or creditots over persons supplying 
insolvent with materials to trade—Surplus p1ofits only vest in the: 
Official Assignee 01 recetver—Provincial Insolvency Act, s. 28. If 
the Official Assignee or Receiver or creditors permit an ‘insolvent, . 
whose discharge has been refused, to trade they cannot claim’ 
upon the person who may be allowed. to supply him with stock-in- 
trade, materials or cash for the purpose of carrying on his 
business to have those assets taken and applied for their own 
benefit in the insolvency. They are only. entitled. to the surplus. 
profits which have been acquired when the trading is over and 
all necessary outgoings incident to the trading have been paid, 
In re Rogers ; ex parte Collins, (1894) 1 Q.B. 425, referredto. Ifa _ 
man having a lien stands by and lets another make a new 
security, he shall be postponed. Ezgelbach v. Nixon, 44 LJ. 
(C:P.) 396 ; Moses v. Benjamin, 8 M.I.A. 339 ; Troughton v. Gitlev, 

2 Amb. 630; Tucker v. Hernaman, 4 De. G. Mac, & Gor. 395,.  _.7 
referred to. 


’ AH CHONE v, MOHAMED ALI aos ase ee 53-2 


INSURANCE PoLicy—Life policy taken out by Burmese Buddhist 
husband during coverture—Insolvency of husband—Official 
Assignee’s claim to the policy money—Wife's interest in. the 
policy—Jointly acquired property. A Burmese Buddhist husband 
took out two life insurance policies in his name during his cover- 
ture ‘with his wife. The husband was adjudicated insolvent, 
There was no evidence to show whether the premia were paid 
by the husband out of his salary or the wife contributed anything: 
towards it. Held, that the policies were not property which came 
into existence only on the death of the assured, but they were 
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property which could be dealt with in the life time of the assured 
’ by way of mortgage, surrender or otherwise. The rule of Burmese 
Buddhist law of equal interest of husband and wife in all property 
acquired during coverture applied and therefore the wife’s half 
share in the policies did not vest in the Official Assignee on the 
insolvency of the husband What was really acquired during 
coverture was not the proceeds of the property, but the right to 
obtain the proceeds of the policies which was a right contingent, 
by nature of the contract itself, on the death ofthe assured, that 
is, on the death of one of the persons who jointly “ acquired ” the 
right to the policies. ~ ; ‘ 


THE OFFICIAL ASSIGNEE v. MA HNIN SAN (F.B,) ae 





INTENTION AND KNOWLEDGE DISTINCY’. CULPABLE HOMICIDE aes 
. INTEREST, PAYMENT BY ONE CO-MORTGAGOR, LIMITATION Ge 
, EVIDENCE OF PAYMENT ASSUCH... one ate 
INTERFERENCE BY APPELLATE BENCH. COMPLAINT BY ORIGINAL 
SIDE JUDGE tes an as wa ree 
INTERPLEADER SUIT BY BAILEE, ADVERSE CLAIMS ee ae 
INTERPRETATION OF PENAL'STATUTE. INTENTION OF LEGISLATURE 
INVESTMENT BY TRUSTEE, DUTY... bie aes ae, 
JAIL, TRIAL IN. PROCEDURE ves oe, 7 ane a 
JOINTLY ACQUIRED PROPERTY. LiFE POLICY ees ae 


JOINT TRIAL—Two accused charged with murder of one person 
— Evidence against accused mutually exclusive—Legality of trial— 
Same offence in the course of the same transaction—Criminal Pro- 
cedure Code, ss. 239, 537. When one accused is charged with 
having murdered a certain person ata certain time and at a certain 
place, and another accused is charged with having murdered the 
same person at about the same time and place, and both these 
accused: are being prosecuted -because there is evidence against 
both, but the evidence is of such a character that both of them 
cannot be convicted, and if one set of evidence is believed one of 
the accused will have to be convicted, whereas if the other set of 
evidence is believed the other accused will have to be convicted, it 
cannot be said that those persons are charged with the same 
offence committed in the course of the same transaction within 
the meaning of s. 239 (a) of the Criminal Procedure Code. When 
the prosecution evidence against two persons is mutually exclusive 
there is no provision in the Code under which they can be tried 
together, and a joint trial is thereforeyan illegality which cannot 
be cured by s. 537 of the Code. Azim-ud-din v. King-Emperor, 
7 L.B.R. 68 ; Subvahmama Ayyar v. King-Emperor, 1.L.R. 25 
Mad..61, referredto. 


MAUNG SAR KEE v. THE KING ate ooo ues 
JUDGE, ORIGINAL SIDE, COMPLAINT By, APPEAL AGAINST wet 


JUDGMENT OF “IVIL CoURT—Crimuial proceedings on the same facts— 
ust for hire and recovery of cattle—Dismissal of suit—Criminal 
prosecution for breach of trust—Judgment in ren—Evidence Act., 

s3. 40, 41, 42, 43—Res judicata—Civil and criminal proceedings— 
Sanze cause of action. A judgment of a civil Court other than one 

in rem cannot finally decide a matter subsequently dealt with in 

a criminal Court eveu though the facts in dispute.in the civil suit 
govern the only question that can arise in the criminal! proceedings. 

A person whose suit for hire and recovery of cattle has been 
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dismissed’ is not precluded from prosecuting the defendant for 
criminal breach of trust in respect of the cattle The judgment of 
the civil Court neither operates as res judicata, nor does it come 
under s. 40, 4), 42, or 43 of the Evidence Act, and is irrelevant 
in the’ criminal proceedings.- Pudmanabhant Ramanamma v. 

- Golusu Appalanarasayya, 1.L.R. 55 Mad. 346; Tra:lokyanath Das 

_v. Emperor, 1.L.R 59 Cal. 136, referred to. Inve N. F. Markur, 
LL.R. 41 Bom. 1, dissented from. 


' Maune Po Nwe v. MA Pwa CHONE sits ee 
JUDGMENT, DiaRY ORDER FOR SALE OF MORTGAGED PROPERTY aes 
JupemenT. LetTers PATENT, CL, 13.. INSOLVENCY ORDERS as 





JUDGMENT IN REM eu “es ae ae 
JUDGMENT-DEBTOR’S ARREST AND RELEASE. JREARREST ess ven 
LEGAL REPRESENTATIVE, DECREES AGAINST. 

RATE4BLE, DISTRIBUTION ane oon 

» NOT INTERESTED IN RATEABLE DISTRIBUTION, 

APPEAL sie ia re ate eee 


JUDICI4L ACTS OF EXECUTIVE. ConTROoL BY HicH CouRT as 
“JUDICIAL PROCEEDING.” INQUIRY BY MAGISTRATE, CAUSE OF DEATH 
JURISDICTION OF/CIVIL COURT, CO-OPERATIVE SOCIETY’S ACTION... 
——- OF CIVIL COURT, SUIT ON LOAN BY CO-OPERATIVE 

















SOCIETY matt oh aie ots 

OF CRIMINAL CoURT. COMPROMISE OF MAINTENANCE 
CASE ; fe eer ae ei 

. FINpDINGS, SENTENCE BY APPELLATE CoURT les 
TO GRANT DIVORCE. PoLYGAMoUS , MARRIAGES. 
Divorce AcT_... fos eos ad 

. RATEABLE DISTRIBUTION. CREDITOR’S ACQUIRED 
RIGHTS ea eS a oes 





OF TRANSFEREE Court. SATISFACTION OF DECREE ... 





KEITTIMA ADOPTION. SE‘ERANCE OF TIE ie see vis 
KNOWLEDGE OR BELIEF OF ACCUSED. EXCISE OFFENCE es 
KNOWLEDGE AND CONSENT OF BUDDHIST WIFE TO MORTGAGE BY 
HUSBAND aes ae es ae ess 
KNOWLEDGE, INTENTION, PENAL CODE, ss. 299, 300 a ae 
KYAUNG-DAIK, ELECTION OF PRESIDING MONK eA ee 
KYAUNG, UNREGISTERED AWARD RELATING TO. .EVIDENCE ee 
LANDLORD AND TENANT. FAIR RENT. TENANCY AcT a. ae 
. RicHT oF way, EASEMENT ... une 

LAND REVENUE, SALE NOT FOR. CO-OPERATIVE SOCIETY ane 
LAW, DISREGARD OF BY EXECUTIVE. WiT OF CERTIORARI ae 
LAW RECOGNIZING POLYGAMY. Divorce ACT,S.7 *  « hoe 


LAWYER'S ADVICE FULL FacTs. MALICIOUS PROSECUTION. das 


LEAVE OF INSOLVENCY COURT, SUIT AFTER PRESENTATION Or 
PETITICN es was eo ae nae 


LEAVE OF COURT TO/FILE SUIT. INSOLVENCY tee ae 
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“ LEGAL REPRESENTATIVES ”, SUIT AGAINST. ANGLO-INDIAN 
CHRISTIANS See ee os see en 


LETTERS PATENT APPEAL. QUESTIONS OPEN TO APFELLATE Court 
LIFE POLICY OF BUDDHIST HUSBAND. INSOLVENCY. WIFE'S INTEREST 


LimiItTaTion—Accused convicted and released on signing bond—Sub- 
sequent sentence---Appeal against sentence in time—Appeal 
against order of conviction time-barred—Criminal Procedure 
Code, ss. 408, 562, 563—Limitation Act, art. 155. A person 
against whom a conviction is recorded under s. 562 of the Criminal 
Procedure Cude and who is subsequently sentenced more than 
sixty days after the recording of the conviction can appeal against 
the sentence only if he does so within sixty days from the date of 
that sentence. In cases coming within ss. 562 and 563 of the 
Code the proceedings fall into two parts—the sentence does: not 
immediately follow the conviction—but that does not deprive the 
person convicted of the right given him by s. 408 of the Code of 
appealing against either conviction only, or sentence only, or, 
subject to limitation, against both. Ma ChitSuv King-Emperor, 
5 L.B.R. 129 ; Mi Shwe Nyun v. King-Emperor, (1904-06) 1 U.B R. 
Cr. Pr.6; Nga Thein Maung v. The King, Cr. Ap. 870 of 1939, 
H.C. Ran.; Swkul v. The King, 1940 Ran. 381, referredto. - 


KHALICK v. THE KING ens sve ion oes 


. Limiration—Mortgage decrce—Application for extension of time by 


debtor—A pplication by decree-holder fo1 final decrec for sale— 
Court's diary order granting creditor's application—Decree 
drawn up without date—Signature of Court beating date— 
Application for sale after three years from date of passing diary 
o1der—Diary order a judgment—Czvil Procedure Code, s.2 ; 0. 20, 
7.7. Onan application by the judgment-debtor for extension of 
time to pay the decretal amount and.on an application by the 
mortgagee for a final decree for sale the Court recorded in the 
diary “no enlargement of time can be given. Draw up final 
decree as applied for by the decree-holder.’’ The final decree did 
not have the usual clause as to date and seal, but the Judge in 
signing it put the date of his signature which was nearly two 
months after the date of the diary order.. More than three years: 
after the date of the diary order but within three years from the 
date of the Court’s signature the decree-holder applied for sale. 
Held, that the application was time-barred. The diary order was 
a “judgment” within s. 2 of the Civil Procedure Code. The 
uecreé-holder’s right to a final decree for sale arose from the 
preliminary decree for sale; the diary note formed the basis 
of the final decree because it gave the reason—perfunctory and 
incomplete though it was—for allowing the decree-holder’s 
prayer for a final decree for sale. Ramachandra Rao v. Rattayya, 
I.L.R. 57 Mad. 437, explained. Ranga Raju v. Ethirajammal, 
1L.L.R.- 53 Mad, 155, dissented from. Chhaganal:Sokarlal v 
Jayaram, LLR. 51 Bom. 125, referred to. 


Eusoof v. S.V.S.T. CHETTYAR FIRM 


LIMITATION—Time barred application. for executiou—Notice to 
judgment-debtor—N2 appearance by judgment-debtor—With- 
drawal of exccution application—Fresh application by judgment- 
creditor—Plea of limitation by judgment-debtor—Principle of 
res-jadicata' or estoppel not applicablc—Plaint in declaratory 
suit—Plaint not an application to take step in aid of execution— 
“Suit” not an “appeal” or “application"—Civil Procedure 
Code, O. 21, r.. 63—Limitation Act, s.2; art, 182 (5). Where a 
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judgment-debtor is served with notice of an application for 
execution which is time-barred, but the judgment-debtor does not 
appear and the judgment-creditor. withdraws his application, the 
judgment-debtor is not precluded from raising the point of 
limitation in a subsequent application for execution by the creditor. 
Ma Tin v. Ko Ba Thet, (1939] Ran. 152, approved. Bisseshur v. 
Maharajah Chunder Bahadoor,10 W.R.8 (F.B.) ; Genda Lal v. 
Hazari Lal, 1.L.R. 58 All. 313 (F.B.); Subramani v. Raja 
Rajeswara, I.L.R. 40 Mad. 1016;:Umed Aliv. Abdul Karim, 
L.L.R.35 Cal. 1060, referred to. Orders in execution proceedings 
are binding upcoa the parties thereto on principles analogous to 
those of res judicata or of estoppel, but where an application does 
not fructify, the judgment-debtor is not debarred by the principle 
of res judicata from raising the question of limitation later. 
Mungul Pershad v. Lahiri, LL.R. 8 Cal. 51 (P.Cj); Ram 
Kirpal v. Rup Kumari, LL.R. 6 All. 269 (P.C.), referred to. 
_ A plaint in a declaratory suit under O. 21,r. 63 of the Civil 
Procedure Code is not an application to take a step-in-aid of 
execution of the decree within art. 182 (5) of the Limitation Act. 
Under s. 2 of the Limitation Act “suit”? does not include an 
appeal or an application and a declaratory suit under O. 21, r. 63 
of the Code may have to be filed in a Court other than the 
“proper court for execution.” Hansraj v. Official Liquidator of 
Dehra Dun Co, LL.R. 54 All. 1067 (P.C.) ; Raghunandun -v. 


Bhugro Lal, LL.R. 17 Cal. 268, referred to. Hasan Shah v. 


Mohamed Mirza, 1.L.R. 6 Luck. 234, distinguished, 
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MAHOMEDAN Law—Wakf—Creation of wakf by oral declaration and 
dedication—Wakf created by deed—Necessity for registration— 
Burma Laws Aci, s. 13—Registration Act, ss. 17, 49—Wakf 
invalid ab initio—Suit for share cf rents and profits as co-heirs— 
Limitation Act, s.10, art.120. A wakf is not a gift but a religious 
trust, and by virtue of s.13 of the Burma Laws Act the law 
applicable is the Mahomedan jaw. ‘That law lays down thata 
wakf may be made by oral declaration and dedication, and makes 
no mention of writings. But if the wakf is made by deed, the 
statute law of Burma comes into operation and sections 17 (1) and 
49 of the Registration Act require the deed to be registered to 
render it effective and admissible in evidence. Ma E Khin v. 
Maung Sein, LL. 2 Ran. 495; Muhammad Rustam Ali v. 
Mushtaq Husain, 1.L.R. 42 All. 609, referred to. In the’case of 
a wakf the transferee is the deity, not the mutwalli who is merely 
a manager. A trustee-nama (deed of appointmeni of sintwallis) 
does not require registration, but a wakfnama in writing does. 
Muhammad Rustam v. Mushtaq Husain, 1.L.R. 42 All. 609 (P.C.} ; 
Vidya Varuthi v. Balusami Ayyar, 1L.R. 44 Mad. 381 (P.CJ, 
referred to, Where a wakf is found to be invalid ab initio and 
the Court has to determine the claim of the parties as co-heirs to 
the rents and profits of the land s. 10 of the Limitation Act does 
not apply, and the suit must be brought within the period pre- 
scribed by art. 120. Madar Sahibv. Kader Moideen, 1.L.R. 39 
Mad: 54; Mahomed Riasat Ali v. Hasain Banu, 1.L.R. 21 Cal. 
157 ; Runchordas v. Parvatibai, 1L.R. 23 Bom, 725 (P.C,); 
Robert Watson & “Co,, Lid, v. Ram Chand, 1,L.R. 23 Cal. 
799 ; Umardaraz Alt Khan v. Wilayal Ali, LL.R.19 All, 169, 
referredto, < 


Daw EIn v. Daw CHAN THA es = se 
MAGISTRATE TO ACT JUDICIALLY. WITHDRAWAL OF PROCEEDINGS ... 


MAGISTRATES OF ALL CLASSES. POWER TO RELEASE ON ADMONITION 
MAGISTRATE, APPELLATE COURT. CRIMINAL PROCEDURE CODE, 


s. 250 ... ase Pe ans “a 

——————’S COGNIZANCE OF OFFENCE. CRIMINAL PROCEDURE 
: Cops, ss. 190, 191, 351 mats a eae 
——————_ DISCRETION To FIX PLACE OF TRIAL was - 





FREEDOM AT TRIAL. COMPLAINT BY CiviL CoURT cas 
*S ORDER FOR MAINTENANCE. PROCEDURE TO CANCEL .,.. 


MAINTENANCE—Compromise application by parties—Jurisdiction of 
criminal Court to entertain—Terms and cunditions, how far 
enforceable—Criminal Procedure Code, s. 488. An order for 
monthly maintenance alone on an application of compromise filed 
by the parties is not illegal and can be enforced under s. 488 of 
the Criminal Procedure Code. Rangammial’s Case. (1905) Il Weir 
629, followed. Budhu Ram v. Khem Devi, 95 1.C. 315, dissented 
from. Where, however, the compromise not merely relates to 

- the amount of monthly maintenance but embodies other 
consideration or terms or conditions, then the order based on th2 
compromise goes beyond the scope allowed by s. 488 of the Code 
and a criminal Court has no jurisdiction either to pass or enforce 
it. Najidulnissa v. Mustafa Khan, (1888) Pun. Rec. 108 ; Rahim 
Bibi v. Khair Din, (1888) Pun. Rec. 107 ; Viramma v. Narayya, 
LL.R. 6 Mad. 283, referred to. 
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MAINTENANCE: ORDER AGAINST. PHONGYI. DECLARATORY SUIT ses 
MAINTENANCE SUIT BY CHILD, BY WIFE. BURMESE BUDDHISTS - iv 


MALICIOUS: PROSECUTION, -SUIT FOR  DAMAGES—Launching prosecu- 
tion on untrue statements—Iuference of malice—Lawyer's 
advice—Facts fairly and correctly laid—Bona fide action on 
advice—Statements:- known to prosecutor to be untrue—Legal 
advice no excuse, When a prosecutor lannches a prosecution 
bdsed upon a statement which he knows to be untrue. and for 


PAGE 
. 668 
807 


which there is no reasonable and probable cause, that very ' 


circumstance would raise the inference that there was malice in 
his instituting the prosecution. If a person has laid all the facts 
of his case fairly before his lawyer and has launthed a criminal 
prosecution acting bona fide upon the advice of the lawyer, he 
would not be liable to an action for damages for malicious prose- 
cution. But where he launches the prosecution upon certain 
‘facts which he knows or must have known to be untrue, he 
cannot take shelter under his lawyer's advice, Albert Bonnan v, 
Imperial Tobacco Co,; A 1.R. (1929) P.C, 222; Nurse v. Rustomji, 
46 M.L.J.353 ; Ravenga v. Mackintosh, 107 E.R. 541, referred to. 


Daw Yon v. U Min SIN eee aes es 
MANUKYE, Book X, s. 28 i es ave ae 
MARRIAGES FOUNDED ON CHRISTIAN PRINCIPLE. DivorcE oes 
MARRIAGE, PROOF OF. BURMESE BUDDHIST COUPLE in eve 
MERCHANT SHIPPING AcT, Burma, Ss. 100 {ii) rs : ws 


MINOR CHILD, CUSTUDY OF, DIVORCE PRACTICE. NC TIME LIMIT ... 


MINOR, PARTY TO EXECUTION PROCEEDINGS—Execution proceedings 
continuance of suit—Compromise without leave of Court—Adult 
parties cannot avoid compromise—Compromise voidable at 


instance of minor agaznst all parties—Civil Procedure Code, O. 32,. 


- 631 

572, 831 
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r.7. Execution proceedings are a continuance of the suit and : 


the provisions of O. 32, 1. 7 of the Civil Procedure Code ane 
applicable to an agreement or compromise made in the course c 
proceedings for the execution of the decree obtained in the ny 


If a next friend or guardian of a. minor who is a party to the’ 


proceedings agrees to a compromise without the leave of the 
Court expressly recorded in the proceedings the compromise 
is voidabie against all parties other than the minor. The adult 
parties cannot avoid the compromise on the ground that the 
leave of the Court had not been obtained, brt if the mincr 
challenges it, the compromise is voidable against all parties. 
Jamna Bai v, Vasanta Rao, 1,.L.R. 39 Mad. 409 (P.C:); S.N. Mitter 
v. A. Roy, 43 C.W.N. 962. referred to 


Ma KaLema ». Ma Kyatne Byeeas ace se 
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MORTGAGE BY A CO-SHARER-—Undivided share in joint properties— 
Mortgagee’s security subject to right of co-sharer. to . enforce 
partition—Mortgage followed by partition—Allotment of proper- 
ties to other <:o-sharers—Absence of fraud—Allotment: free of 
mortgage—Mortgagee’s rights only against properties allotted 
to mortgagor—Mortgage by co-sharer during pendency of adminis- 
tration suit—-Partition under decree—Doctrine of lis pendens. 
Where one of two or more co-sharers mortgages his undivided 
share in properties held jointly, the mortgagee takes the security 
subject to the right of the other co-sharers to enforce a partition 
and thereby to convert what was an undivided share of the whole 
into a defined portion held in severalty. If the mortgage, 
therefore, is followed by a partition and the mortgaged properties 
are allotted tothe other co-sharers, they take the allotted 
properties, in the absence of fraud, "free from the mortgage, 
and the mortgagee can proceed only against the properties 
allotted to the mortgagor in substitution of his undivided share. 
If a co-sharer mortgayes his undivided share in an estate during 
the pendency, of an administration suit and a partition is effected 
by a decree of the Court the above principle applies. It is 
_ immaterial whether or not the doctrine of lis pendens applies in 
“a given administration suit. Mohammad Afzal Khan'v. Abdul 
Rahman, LL.R, 13 Lah, 702 (P.C.), followed. Byjnath Lall v. 
Ramoodeen Chowdry, 11.4. 106 ; Chutterput Singh v. Maharaj 
Bahadoor, 32 1.A.1; Jogendra Chunder Ghose v. Fulkumari, 
LL.R, 27 Cal. 77 ; Puran Chand v. MN. Mukherji, 1.L.R.55 Cal. 
532 (P.C), referred to, 


Daw SHIN v, ARIANDAS ae wih oe 826 
IMORTGAGE DECREE, APPLICATION FOR SALE, LIMITATION eee 72 


MORTGAGE DECREE—Claim to mortgaged property—Denial of tiile of 
judgmeni-debtor—Civil Procedure Code, s. 47 ; O.34—Remedy of 
claimant—Execution of money decree--Attachment of judgment- 
debtor's property—Intervention by a claimant—Execution of 
mortgage decree by sale—Claimant’ s remedy—Declaratory suit or 
resistance to possession, Where a person alleges that he is. the 
owner of a certain mortgaged prope-ty and that the mortgagor 
was not competent to make the mortgage, and that therefore the 
mortgage decree passed in the case was a decree which ought 
not to have been made, the question ‘does not fall within the 
ambit of s. 47 uf the Code of Civil Procedure as a question relat- 
ing to the execution, discharge or satisfaction of the decree ; it is 
ar objection to the validity of the decree itself. There is an 
essential difference between the execution of a decree for money 
by the sale of property and the execution of a decree for sale of 
property specified in the decree. In the first case any third 

‘person, or the representative of the judgment-debtor where the 
judgment-debtor is dead, can intervene in the execution of the 
decree and show that the decree could not be executed against 
particular property, if that property was not the property of the 
judgment-debtor but was the property of the person opposing. 
Where, however, the decree is a decree for sale under O. 34 of the 
Civil Procedure Code the Court executing the decree must sell the 
property decreed to be sold and leave any one objecting to such 
remedies as he may have by way of suit or by resistance to the 
possession of the purchaser. Sanwal Das v. Bismillah Begam, 
1.L.R, 19 All. 480, followed. Jagar Nath v. Sheo Ghulam, LL.R. 
31 All. 45 ; Liladhar v. Chaturbhuj, 1.L.R. 21 All. 277 ; Zamindar 
of Karventnagar v. Dossji Varu, 1.L.R. 32 Mad. 429, referred to. 


CuEtryar, O.R,M, Ramaswamy v. U Tun THA oe =: 402 
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MORTGAGE DOCUMENT, REGISTRATION BY PROPER PARTY one 
ON LAND. SALE FOR Co-OPERATIVE SOCIETY’S CLAIM see 
SUIT BASED ON PROMISSORY NOTE, AMENDMENT wes 
MORTGAGES, SUIT FOR TWO OR MORE, COURT-FEE ee eae 
MOVABLE ‘PROPERTY, ATTACHMENT OF, CLAIM FOR REMOVAL 
MUNICIPAL COUNCILLORS. LIABILITY FOR LOSS OF FUNDS ane 


MURDER. PENAL CoDE, ss. 299, 300, 302, 304 


NAVIGABLE PUBLIC WATERWAY. CREEK see 


NEGLIGENCE OF MUNICIPAL COUNCILLORS—Lia bility for loss of 
municipal funds—Lia bility as that of trustees—Gross neglect of 
duty-- Burma Municipal Act, s.59. The position of municipal 
councillors in regard to municipal funds is in law that of 
trustees ; and their Jiabilities, therefore, must be determined upon 
that footing. Astrustees they are bound to exercise over the 
trust property the same degree of caution and care as a man of 
ordinary prudence would exercise in the case of his own property. 
As trustees they would be liable for any loss of the trust fund 
which was facilitated by the gross neglect of their duties as 
trustees, and upon this footing their liability would be the same 
whether the loss was caused by an act free from moral turpitude 
or bya crime. Manilal Desai v. Secretary of State oe India, 


LL.R. 40 Bom. 166, followed. “oe 

U- Win Su v. THE SECRETARY oF STATE FOR BURMA ove 
NEGLIGENCE, WoORKMEN’S COMPENSATION ACT eee vee 
NEGLIGENT 4ND RASH ACT, “BICYCLE RIDING BY TWO ON PUBLIC ROAD 
NoTicé To BUYER. DATE oF DELIVERY OF GOODS eve ane 
OatHs AcT,ss.6,13 ... ship NG eas Seu 
OBJECT OF PUNISHMENT FOR CONTEMPT OF Cour 32 Gay 
OBJECTIONS TO EXECUTION, PROPER COURT ... sus ae 
OBSCENE WORDS ON PUBLIC ROAD, BREACH OF PEACE ... ool 


** OFFENCES INVOLVING BREACH OF THE PEACE ”—Necessary ingredient 
of offence-—-Using obscene wordsona public road—Bond to keep 
the peace—Legality of order—Active criminal intimidation or 
assault necessary—Penal Code, s, 294-—Criminal Procedure Code, 
s.106. The expression ‘‘ offences involving a breach of the 
peace "in s. 106 of the Criminal Procedure Codé means ofiences 
in which the commission of a breach of the peace is a necessary 
ingredient, or an offence the commission of which has actually led 
to a breach of the peace, irrespective of the party by which that 
breach is committed. Sadho Ramv. King-Emperor, 1.L.R. 7 
Luck. 573, referred to. Abdul Gafur v. Mohamed Mirza, 1.L.R.59 
Cal, 659 ; Crown v. Wel Taung, 1 L.B.R. 262 ; Emperor v. Manik 
Rai, 1.L.R, 33 All. 771; Emiperor v. Sayed Yacoob, LL.R 43 Bom. 
554; Jib Lao Gir v. Jogmohan Gir, 1.L.R. 26 Cal. 576; King- 
Emperor v. Ma Hla Bon, 2 L.B.R 125; King-Emperor v. Ni Kun 
Ya, (1904-06) 1 U.B.R. (Penal Code).4; Kuppa Reddiar v. King- 
Emperor, LL.R: 47 Mad. 846; Oueen-Empress v. Nga So Pe, 
PJ.L.B.50; Raja Ram v. Emberor, 37 Cr.L.J. 385, discussed. 
Where a person is convicted under s. 294 of the Penal Code of the 
offence of using obscene words on a public road to the annoyance 
of otfiers an order directing him to enter into a bond under:s. 106 
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of the Criminal Procedure Code cannot be made unless there is a 
finding that active criminal] intimidation or assault has actually 
occurred in consequence of the obscene abuse. 


TuHE KinG v, MaunG Ky1 Nyo as bes 
“OFFENCE.” MERCHANDISE Marks ACT, Ss. 15 xe 
OFFICIAL TRUSTEE, CORPORATION SOLE sea Bs 
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ONUS OF PROOF. FRAUDULENT PREFERENCE, INSOLVENCY 
ORAL DECLARATION OF WAKF sas 
ORASA, PREDECEASED PARENT NOT AN. GRANDPARENTS’ ESTATE. 


BUDDHIST LAW ies et ae Seth aes 
ORDER OF COMPENSATION NOT INCIDENTAL TO ORDER OF ACQUITIAL .. 
ORIGINAL SIDE CASE, APPEAL FROM, NATURE OF Por sen 
OUT-OF-TIME GRANDCHILD. SUCCESSION TO GRANDPAREN‘'S’ ESTATE, 

, BUDDHISTLAW ... one ies tes thas 
PARENT AND CHILD. UNDUE INFLUENCE eee ae ies 
PARENTAL AND FILIAL TIE, SEVERANCE OF rs = tei ae 
PARENT’S POSSESSION OF CHILD’S PROPERTY. SUCCESSION wae 


PART PAYMENT BY DEBTOR TO CO-OPERATIVE SOCIETY, EFFECTOF ... 


PARTIES TO: AN APPEAL—Suit against principal and agent in the 
alternative—Unsuccessful defendant's appeal—Necessity of joining 
successful defendant as respondent— Appeal time-barred against 
successful defendant—Valuable substantive right—Letters Patent 
Appeal—Point on which <ertificate granted—Appellate Court's 
jurisdiction—All circumstances and disputes between relevant 
parttes open for consideration—CQuestion of costs—Civil Procedure 
Code, O. 41, 7. 33. If a person who has contracted with some one 
upon the footing that the latter is an agent is in doubt whether to 
proceed against the principal or against the self-styied agent, it is 
but reasonable that he should make each of them defendants in 
the alternative in his suit. When he obtains judgment against 
one and the other is dismissed from the suit, the unsuccessful 
defendant cannot, by omitting to join the successful defendant as 
a respondent in the appeal and then showing that the latter was 
really liable deprive the piaintiff of his right to establish his. 
claim. Ma Than May v. Mohumed Esoof, LL.R.9 Ran. 624; 
S. Pearson & Son, Ltd. v. Lord Mavor of Dublin, (1907) A.C. 351; 
U Po Sein v, Bodi, 1.L.R. 13 Ran. 189, referred to. If the appeal 
is barred as against the successful defendant he cannot be joined 
as a respondent and the appeal cannot proceed. The successful 
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defendant has acquired a substantive right ofa valuable kind of . 


which he cannot lightly be deprived. V.P.R.V. Chetty v. Seethai 
Achi, LL:R. 6 Ran. 29 (P.C.), referred to. In view of the wide 
provisions of O. 41, r. 33 of the Civil Procedure Code the 
appellate Court is not confined to a consideration of the point 
upon the basis of which a certificate for a further appeal has been 
granted. but has jurisdiction to pass a decree which should have 
beeti passed by the subordinate Court in all the circumstances 
which gave rise to the litigation originally and to all the disputes 
between all the relevant parties in the matter. Devi Charan Lat 
v. Hussain, 20 Cal. W.N. 1303, referred to. Per BLAGDEN, J.— 
A“ case” certified tu be fit for further appeal includes an order 
for costs made or refused in that case. Neither the precise form 
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of the certificate nor any failure by the appellant to file a avacument 


which he should have filed under O, 41, r.. 1 of the Civil Proce- | 


dure Code could deprive the appellate Court of its statutory 
power under ©, 41, r. 33 to pass or make such further or other 
decree as the case may require. ; bee : 
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~ TO CREDITOR BEFORE ADJUDICATION. INSOLVENCY eae 
PAYMENT OF INTEREST, Co-MORTGAGORS. LIMITATION ... oe 
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PLACE OF TRIAL, AN OPEN COURT, TRIAL IN JAIL * yee aie 


‘PLAINT IN DECLARATORY SUIT NOT A STEP IN AID OF EXECUTION oes 
_POGGALIKA OWNER OF KYAUNG-DAIK, DEATH OF, SUCCESSOR'S APPOINT- 


‘POLYGAMOUS MARRIAGES, DrvoRCE ACT, S. 7 ... nee eee 
PONGYI, ADOPTION OF A CHILD BY ... see a oe 
-POSSESSION OF EXCISABLE ARTICLES vas sess, es 
POSSESSION OF LAND GIVEN BY CIVIL CouRT DECREE. CRIMINAL 
PROCEDURE CODE, Ss. 146 ie : me ae aes 
‘POWER oF HiGH CoURT. WRIT OF CERTIORARI vas iat 
PRACTICE. AMENDMENT OF PLEADINGS sae was ec 
‘PREMATURE SUIT INCURABLE an rae see esi 
PRESENTATION OF DOCUMENT FOR REGISTRATION, AUTHORIZED 
PERSON oe eee aie we au 
aa ah MONK oF KYAUNG-DAIK, ELECTION BY COMMITTEE OF 
ANGHA mr cas Pa see ae 
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“PRINCIPAL AND AGENT, SUIT AGAINST; ALTERNATIVE CLAIM, PARTIES 


TO APPEAL ess ae 
PRIVATE DEFENCE, RIGHT OF an eo se 
PROBATE OF CODICIL WITHOUT WILL wee was ‘i 


PROBATIVE VALUE OF SCHOOL ENTRY #S TO AGE ove eee 


PROCEEDINGS UNDER CH, VIII, Cr. PROCEDURE CoDE, NOT 
PROSECUTIONS see tees 


eee see eee 


PROCEDURE TO END PROCEFDINGS UNDER CH. VIII, CR. PROCEDURE 


CopE ... ies ae aes eke aor 
PROCEDURE. INCOME-TAX ACT, ss, 33, 34 wes 
‘PROCEDURE. ‘TRIAL IN JAIL ne 
PROCESS-SERVER, ERROR OF REARREST BY cee eas 
PROMISE To PAY BARKED DEBT. PROPOSAL, ACCEPTANCE ,., ae 

" PROOF OF KNOWLEDGE OR BELIEF OF ACCUSED. EXCISE OFFENCE... 

















-PROOF OF MARRIAGE, BURMESE BUDDHIST COUPLE oon eee 

PROPERTY IN POSSESSION OF PARENT. SUCCESSION are ac 

PROTECTION OF RIGHTS OF SUBJECTS, WRIT OF CERTIORARI owe 

PROVINCIAL INSOLVENCY ACT, ss. 4, 75 (2) ; Scx. I Ps ies 

_ —, 8.5 (I) dee nee wes 

, 8. 28 ove sas woe 

—, s8.28(2),29 ... see eos, 

, 88. 28 (2) & (7), 29, 55 ro eee 

, ss. 58, 59 eye ar a 

PKOVINCI4L SMALL CAUSE Courts act, s. 15, ScH. Il, cr. 8 See 

PUBLIC ACCESS TO TRIAL ove eae eee ose 
‘PUBLIC PROSECUTOR. MISUSE OF DisTRIcT MAGISTRATE’S ° 

INSTRUCTIONS sé a ay ee ssi 

PUNISHMENT OF DEBTOR. SUSPENSION OF DISCHARGE. INSOLVENCY 

: FOR SEDITION, SEVERESENTENCES  - we ais 


PURCHASE OF LAND. SALE BY INSOLVENCY COURT, REGISTRATION ... 
PURDANASHIN YOUNG WOMAN, RELEASE EXECUTED “BY, UNDUE 








INFLUENCE, BURDEN OF PROOF See 4 eae 
RANGOON INSOLVENCY ACT, ss. 8 (2) (8), 36 see eee 
, 88. 39 (1) (6), 60 (2) aa = 

, 8. 56, 57 as wie Sea 


RASH AND NEGLIGENT acT—Two men riding a bicycle on a public 
way—Likclihood of injury being caused to others—Penal Code, 
s. 279. Itis a negligent act to carry any second person, whatever 
his age, build or weight, on a bicycle who is liable to change his 
position or fall off, if this is done on a public way where there is 
other traffic. Such an act is likely to cause injury to others. 


THE Kine v. Bas DEo ... ace ee ” sen 
RA TEABLE DISTRIBUTION—A ttachment of moiety of salary—Payments 


into Court by garnishee—Appropriation of aimounts by attaching 
creditor—Application by judgment-debtor for cancellation of 
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prohibitory order—Payment into Court by judgment-debtor of a 
monthly sum for rateable distribution among all creditors—No 
application by creditors—Court’s jurisdiction to pass such order—. 
Inherent powers— Civil Procedure Code,s.73; O.21,7.48. Where 
a Court has issued a prohibitory order under O. 21 rule.48 of the 
Civil Procedure Code attaching a moiety of the salary of the 
judgment-debtor (a railway servant).at the instance of his decree- 
holder and no other decree-holder has applied for rateable distri- 
bution, the attaching creditor is entitled to the whole of the 
amounts paid into Court towards the satisfaction of his decree. 
‘she Court has no jurisdiction, on the application of the judgment- 
debter, to cancel the prohibitory order and to allow him to pay 
into Court a monthly sum for rateable distribution among all his 
creditors when no other creditor has made any such application to 
the Court. The inherent powers of the Court cannot be used for 
the purpose of overriding the rights of one party for the benefit of 
another. Lochan Singh v. Maung Ba Hline, Civ. Rev. No. 321 of 
1938, H.C. Ran., overruled. , 


SoLoMon v. McCann de ae eon da 421 


RATEABLE DISTRIBUTION. DECREES AGAINST DEBTOR, AGAINST LEGAL 
REPRESENTATIVE... a ae "a4 a8 492 


RATEABLE DISTRIBUTION, ORDER .FoR—Appeal against order — 
Question between parties to the suit—Judgment-debtor not 
interested—Question solely between déecree-holders—No appeal— 
Civil.. Procedure Code, ss. 47,73. Orders under s. 73 of the Civil 
Procedure Code are not per se appealable. They are only appeal- 
able if they fall also within the purview of s. 47 of the Vode, 2.¢., 
a question must arise between the parties to the suit in which the 
decree was passed. Anorder determining the question of rate- 
able distribution as between rival decree-holders in which the 
judgment-debtor has. no interest does not fall within s. 47 of the 
Civil Procedure Code, and is not appealable. 


Dass v. GHANSHAMDAS wat ie te 718 
READINESS AND WILLINGNESS OF BUYER OF GCODS aa one 593 
REARREST OF JUDGMENT-DEBTOR, ILLEGALITY ve ie 253 


RECEIVER—Remuneration to be fixed by Courf—Functions of the 
Court—Non-interference by the parties—Secret agreement to bay 
interest to recerves-— Receiver, a decree-holder—Conflict 0 f interest 
and duty, A receiver being an officer of the Court the Court only 
is to determine his remuneration and the parties cannot by any act 
of theirs add to, or derogate from, the functions of the Court 
without its authority. A secret agreement by which a party 
agrees to pay interest to the receiver is unenforceable, even though 
the receiver be the decree-holder in the case. Suchan agreement 
may well stand in the way of his tendering proper advice to the 
Court. Gurijala Subramonian v. Damavarapu Venkatasubba, 
156 LC. 949; Jiteswari Dassi v. Subha Krishna, 139 1.C. 186; 
Manich Lall v. Surrat Coomaree, 1.L.R. 22 Cal. 648; Nugent v. 
Nugent, 1 Ch.D. 546; Prokash Chandra v. E. E,.Adlam, I.L.R. 30 
Cal. 696, referred to. 


A.M.M.R.M. CHETTYaR v, Saw Ev Hoke Dees wee 129 


RECEIVER’S POWER OF SALE EXERCISED BY INSOLVENCY ‘COURT. _ 
REGISTRATION as es ase Fade be ma 263 


GENERAL, INDEX. 


REGISTRATION—Presentation by person not ‘the executant or 
authorized agent—Executants only for admitting execution— 
Mortgage deed—Presentation by mortgagee’s father—Mortgagor 
present—No authority to register—Registration Act, s.32. The 
provisions of s. 32 of the Registration Act are imperative and 
must be strictly followed A registrar or sub-registrar has no 
jurisdiction to register a document unless he is moved to do s¢ by 
a person who has executed it, or claims under it, or by the repre- 
sentative of such a person. Executants of a deed who attend to 
admit execution cannot be treated for the purpose of this section 
as presenting the deed for registration. They would be assenting 
to the registration, but that is not sufficient to give the registering 
officer jurisdiction. A mortgage deed relating to immovable 
property was presented for registration by the father ofthe 
mortgagee without any power of attorney from the latter. The 
mortgagor was present at the time 9f registration, but he did not 
join in the act of presentation, nor was it done on his behalf or at 
his request. Held that registration by the father was ineffectual. 
Jambu Prasad v. Ali Khan, IL.R. 37 All. 49 (P.C.), followed. 
Amba v. Shirinivasa, 26 C. W.N. 369 (P.C); as Mista v. 
Bharat, 1.L.R. 15 Lah. 563; Bharat Indu v. Hamid Ali Khan, 
LL.R. 42 All. 487 (P.C.); Chetty Firm of A.M.V. v. Subaya, 
9BL.T. 197; Halima Bee Bee v. Khairunnissa Bee Bee, 
LL.R, 3 Ran. 308 ; Official Receiver v, P.L.K.M.R.M. Chettyar 
Firm, UL.R. 9 Ran. 170; Ma Shwe Mya v. Maung Ho Batts 
LL.R. 50 Cal. 166, referred to. 




















MAUNG MYA MAUNG v. A.R.M.M. CHtrryaR” ves nee 
REGISTRATION ACT, ss. 17, 49 age <i we see 
» SS. 17 (2) (e), 49 see vee ae 
» S. 32 Ae ose aa ove 
REGISTRATION OF AWARD RELATING TO KYAUNG ee see 
CERTIFICATE OF FIRM. STATEMENTS CONCLUSIVE... 
OF FIRM PENDING SUIT sea eee we 

OF CO-OPERATIVE SOCIETY AFTER A LOAN, SUIT ON 

LOAN... Ske ase ss ae 


REGISTFRED DOCUMENT. SALE OF LAND BY INSOLVENCY couse 


REGISTERED INSTRUMENT, ASSIGNMENT OF RENTS AND PROFITS OF 
GLAND sea ce Neer c ay 


RELEASE ON SIGNING BOND. APPEAL AGAINST CONVICTION 
RELEASE QF FIRST OFFENDER AFTER ADMONITION eae eee 
“RELEASE BY YOUNG WOMEN IN FAVOUR OF FATHER, UNDUE INFLUENCE 
RELIEF, No, UNDER ANY ENACTMENT, WRIT OF CERTIORARI 





TO BENEFICIARY AGAINST TRUSTEE ro oot < 
REMEDY OF BAILEE, ADVERSE CLAIMS. INTERPLEADER SUIT ces 
REMEDY OF CLAIMANT TO MORTGAGED PROPERTY FOR SALE ave 
REMEDY OF SUBJECT AND PROTECTION OF RIGHTS 


REMOVAL OF TRUSTEE ww age en ie ies 
REMUNERATION OF RECEIVER. COURT’S FUNCTION neu an 
RENT OF CINEMA HALL. SECOND APPEAL ... rts Se 


RENT, DETERMINATION OF FAIR, TENANCY ACT =o 
RENT SETTLEMENT OFFICER, POWRS OF. TENANCY ACT as 
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RENTAL VALUE OF PROPERTY. TRUSTEE’S DUTY sae Lae 

REPORTING RESIDENCE, CRIMINAL PROCEDURE Cope, s. 565" 

REPRESENTATIVE. SUIT, RES JUDICATA eas 
- BY SOLE CREDITOR ss. 


RES JuDICATA—Representative suit—Civil Procedure Code, O. 1,r. 8 
—Representee served with notice of suit but not a party— 
Suit dismissed at instance of plaintiff-1ep1esentor—No final 
“decision” —Subject_ matter not res judicata—Order of District 
Court in Insolvency—Appeal to High Court—Pi ovincial Insolvency 
Ast; ss. 4, 75 (2\, Sch., I. Wherea representative suit brougit 
under O. 1, r. 8 of the Civil'Procedure Code is dismissed at the 
instance of the-representor-plaintiff without any decision on the 
merits of the case, the subject matter of the suit does not become 
res judicata for a member of the class on whose behalf the suit 
was brought, sc long as he has not been made a party to the suit 
-but was only served with notice of suit. The representee is bound 
by a final decision, but it is only by the result of litigaticn that he 
becomes bound, and the “‘ decision ” means a decision by a judge 
who is trying the case and not a decision by one of the parties to 
pursue the matter no further. In re Calgary & Medicine Hat 
Land.Co.; Ltd., (1908) 2 Ch.D 652; Kumaravelu Chetivar v. 
Ayyar, I.L.R. 56 Mad, 657 (P.C.); Langmead v. Mabb, (1865) 
18C.B. (N.S.) 270; Parsotam Git v. Nartada Gir, 26 IA. 175, 
followed. Kartick Chandra Pal v. Mandal, 1.L.R.12 Cal. 563; 
Robert Watson & Co, v. The Collector of Rajshaliye, 13 Moo. LA. 
160, distinguished. An appeal lies to the High Court-under s. 75 
(2) of the Provincial Insolvency Act against the ‘decision of a 
District Court ynder s. 4 of the Act disallowing’ the plea of res 
judicata in respect Of an application by a creditor of the insol- 
vent'which seeks to set aside a transfer by the insolvent and 
allowing it to beentertained. : 


THarvanAr AcHr v O.R.M.P.R.M. CHETTYAR 
RES JUDICATA, CIVIL AND CRIMINAL PROCKEDING * ane toe 
RES-JUDICATA, PRINCIPLE OF IN EXECUTION PROCEEDING ... een 
RESISTANCE TO POSSESSION BY CLAIM4NT, MORTGAGED PROPERTY. ... 
RESUMPTION OF LAND. FISHERIES AcT so : 
REVENUE OFFICER'S ACT, WITHOUT AUTHORITY. .CivIL CovuRT’s 


. 


ove oe a0 





JURISDICTION : 
ACTION, CtvIL CoURT’s JURISDICTION ove 
REVIEW OF ORDER OF DISCHARGE, INSOLVENCY.  . 


REVISION. INCOME-TAX. ASSESSEE’S RIGHTS wo ve 
REVISIONAL CoURT, COMPENSATION TO ACQUITTED PERSON 
REVISIONAL POWERS OF HIGH COURT, SENTENCES 
REVOCATION OF ORDER OF DISCHARGE, INSOLVENCY 


RIGHT OF PRIVATE DEFENCE—Accused defending another person from 
harm—Exercise or right of private defence, extent of—Causing of 
more harm than is necessary—Death of assailant—intention of 
accused, to kill—Offence culpable homicide not amounting to 
murder—Penal Code, ss. 97, 99 ; Exception 2 to s.300. Ifa person 
in exercising the right of defending the body of another person 
against any offence affecting his body, in fact does no more than 
exercise such right he commits no offence; but if he exceeds 
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that right and kills the offender when it was in fact unnecessary 
to kill, then under the 2nd Exception to s 300 of the Code-1t is still 
a lesser offence than murder if the intention of the accused was fo 
do no more harm than he’believed necessary -in-the exercise of 
his right. Even though there was a reckless criminality in- the 
act the case would fall within the Exception if the right of private 
defence was the only impulse operating in the mind of the 
accused, and he did not kill with a _ Vengeful motive in the 
purported exercise of his right. 


Po MYE v. THE Kine} Boy 2 she 
RIPARIAN OWNER, USE OFSWATER. NAVIGATION ane 
RISKS OF COMMERCIAL VOYAGE. WAR, SEAMEN’S CONTRACT 
SALARY OF INSOLVENT. SECURING PAYMENT TO CREDITORS 


SALE OF GoopDS—Readiness and willingness to perform connt— 
Ability to perform contract—Suit by buyer’ for damages for non- 


Ixxix 


'PAGE. 


109. 
598 
468 
650 


delivery—Buyer's readiness and wiilingness to pay—Date of - 


delivery at seller’s option—Notice to buyer as to date of delivery— 
Last day o f delivery—Buyer’s readiness on last day without notice. 
Readiness and willingness to perform a contract includes ability 


to perform. De Medina v. Norman, 9 M. & W. 820, referred to. - 


In a suit by the buyer for damages for breach of a contract for 
non-delivery of goods sold to him, it is incumbent upon him to 
satisfy the Court that he was ready and willing with the money 
or had the capacity to pay for the goods, or that he had at all 
events made proper and reasonable preparations and arrange- 
ments for securing the purchase money. Changxavelu & Sons 
v. Akarapu & Sons, 49 Mad. L.J. 300 ; Ganesh Das v. Ram Nati, 
ILL R. 9 Lah. 148; Morton v. Lamb,, 7 T.R 125; Shiriram v. 

Madangopal, LL.R. 30 Cal. 865 (P.C.1 referred to. ‘If the date of 
delivery of goods is at the seller’s option then he must give suffi- 
cient notice to the buyer of his intention to deliver on a given date 
during the currency of the option so as toenable the buyer to 
arrange for funds. Butif the seller has not exercised his option- 
earlier, then on the last day of delivery under the contract, the 
buyer must be ready and willing to take delivery of the goods and 
to pay for the same without any notice on the part of the seller, 


JAGANNATH v. AARON & Co. ees 
SALE NOT FOR ARREARS OF LAND REVENUE. MORTGAGE ... 
SAME OFFENCE IN COURSE OF SAME TRANSACTION. JOINT TRIAL 


SANGHA. OWNERSHIP oF KYAUNG-DAIK.. DEATH OF POGGALIKA 
OWNER ee Bre = =r aide 


SATISFACTION OF DECREE. JURISDICTION OF TRANSFEREE COURT... 
SCHOOL REGISTER. ENTRIES OF AGE. PROBATIVE VALUE 
SCRIBE AS ATTESTING WITNESS eae Sue hess ee 


SEAMEN’S CONTRACT-~ Peace lime agreement for a commercial voyage 
.—Outbreak of War—Refusal to go to sea—Burma Merchant 
Shipping Act, s. 100, cl. ii— Risks of a commercial voyage—Risk of 
War—Imfplied promise under agreement—Basis of contract— 
Frustration—Contract Act, ss. 9, 56, Where seamen have 
entered into an agreement with a Shipping Company in peace 
time to go to sea on commercial voyages. within a specified area 
during a certain period and war breaks out over a portion of the 
area involving risk of.life and liberty of the crew, they have 
reasonable.cause to refuse tu go on a voyage over that portion 
and are not thereby committing any offence under s, 160 (ii) of the 
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Burma Merchant Shipping Act. The natural risks of a commer- 
cial voyage do nol include the risks which arise in a state of war. 
In embarking on a vessel upon a commercial voyage one does not 
include among the risks of the voyage capture or destruction of 
men and ships by the enemy or destruction by mines. Theagree- 
ment is made under an implied promise that a state of peace 
would continue to exist along the routes which the ships would 
take in their commercial voyages and when that state of things 
ceases to exist, the contract is deemed to be at an end. 
F.A. Tamplin Steamship Co., Lid. v. Anglo-Mexican Petroleum 
Products Co., Lid., (1916) 2 A:C. 397; Hurteiy v. Ponsonby, 26 LJ. 
322; Krell v. Hewry, (1903) 2 K.B.D. 740; Liston v. Owners of 
Steumship Carpathian, (1915) 2 K.B.D. 42; Palace Shipping Co., 
Ltd. v. Caine, (1907) A:C. 386; Robson v. Sykes, 54 T.L.R. 727, 
referred to. The doctrine of frustration as applied in England is 
applicable in Burma under the Contract Act. Goculdas v. Narsu, 
I.L.R. 13 Bom. 630; Gour? Sankar v. Moitra, 26 C.W.N. 573; 
Panakkatan Sankaran v. The District Board of Malabar, (1933) | 
Mad. W.N.1281, referredto. Karl v. Ettlinger v. Chagandas & 
Co., 1.L.R. 40 Bom, 301, distinguished. 


Mouamep Ismait v, THE KING ? 468 


SECOND APPEAL—Civil Procedure Code, s. 100—Finding of fact by 
first appellate Court based on sufficient evidence—Conclusions 
derived from findings of fact—Ambiguity and unsatisfactory 
conclusion of first appellate Court—Concurrent finding of fact— 
High Court's interfer ence—Representative suit by solz creditor— 
Transfer of Property Act, s. 53. If there is evidence upon which 
a finding of fact has been arrived atj: which could have been . 
arrived at with propriety by the first appellate Court, the High 
Court on second appeal under s. 160 of the Civil Procedure Code 
will not interfere with such finding. Asgar Ali v. C.V.R.M. 
Firm, I.L.R. 14 Ran. 81; U Rai Gyaw'Thoo & Co., Ltd. v. 
Ma Hla U Pru, [1940] Ran. 180, referred to. The High Court 
can, however, adjudicate as matter of law on the soundness of 
conclusions which have been derived: from ‘findings of fact. 
Ram Gopal v.Shamskhaton, 19 I A. 228, referred to. The High 
Court can also intervene on a question of fact where the matter 
has been ambigucusly dealt with and no satisfactory conclusion 
has been arrived atin the Court below. But to constitute a con- 
current finding of fact it is not necessary for the District Court to 
say in terms that it agrees in every detail with the trial Court. 
Ma Hila Me v. Maung Hla Baw, I.L.R. 8 Ran. 425, referred to. 
A suit on behalf, or for the benefit, of all the creditors can be 
instituted by a creditor, and must be so instituted, in order to set 
aside a transfer under s.53 of the Transfer of Property Act ever 
if he were the sole creditor. A.K.A.C.T.V. Chettyar v. R.M.A.RS. 
Firm, 1.L.R. 12 Ran, 666, referred to. 


DEOKALI v. RAMDEVI sb ass ses 777 
SECOND APPEAL. FINDINGS OF FACT. ABSENCE OF EVIDENCE aes 180 


SECOND APPEAL—Suit of a small cause nature under Rs. 500— 
Compensation for removal of dhani leaves from lanc—No 
allegation of theft or trespass—Penal Code, Ch. XVIH—Civil 
Procedure Code, s. 100. Where the plaint alleges that the 
defendant, without permission and consent, occupied and used 
plaintiff's land and cut and removed some dhani leaves worth 
Rs. 140 and there is no mention of theft or trespass, the suit is 
of a sinall cause nature and no second appeal lies under ’s. 100 of 
the Civil Procedure Code. Cherakuddinv.Siraman, 1.L.R. 48 Cal. . 
879 ; Ramodar v. Baldeo, 1.L.R.9 Pat.569; Deoki Rai v. H. Lal, © 
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LL.R, 49 All. 85; Ganesh Das v. Raja Suraj Fal, 1.L.R. 46. All. 
233; Kadér Sheikh v. Najumaddi Sheikh, 44 C.L.J. 190; Nabi 
Bakhsh v. Muhammad Ali, 3 Lah. L.J.380; Raghubar v. Mulwa, 
ILL.R. 49 All. 440; Ramprosad v. Sricharan, 21 C.W.N. 1109; 
* Sakhya v. Sadashio, 32 Bom. L.R. 18, considered. 
MA ON'v. K.V.A.L. M. CHETTYAR oe ose 1 
SECRET ACREEMENT WITH RECEIVER | a, eee see 129 


SECURITY FOR KEEPING THE PEACE—Proceedings under Ch. VIII, 
Ciiminal. Procedure Code, not prosecutions—Procedure to cnd 
procecdings—Withdsawal of the Crown from enquiry not perimis- 
sible—Insti uctions from District Magistrate to Public Prosecutor to 
withdraw prosecution—Improper use of insti uctions—Magistraté 
to act judicially and independently—Criminal Procedure Codz, ss. 
107, 119, 494. Section 494 of the Criminal Procedure Code has no 
application to’ proceedings under Chapter VIII of the Code 
because such proceedings are not prosecutions. If, after making 
his preliminary order under s. 107 of the Criminal Procedure 
Code, the magistrate is convinced by evidence or in any other 
legal manner, that the person called upon is no longer likely to 
do anything which might lead to a breach of the peace, it is 
open to him to make an order‘under s. 119 discharging that 
person. This is the only way in which proceedings under s. 107 
can be brought to an end ; the Public Prosecutor has no authority 
to apply for the withdrawal of such proceedings. Maung Than 
v King-Emtperor, 1.L.R. 2 Ran. 30; Inve Muthia Moopan, 1.L.R. 
36 Mad. 315, referred to. A magistrate in consenting to a 
withdrawal of a prosecution must act judicially and come to.his 
own conclusion whether the withdrawal ought to be permitted. 
It is improper for the Public Prosecutor to show to the magistrate 
his instructions from the District Magistrate to.apply for the 
withdrawal of the case. Abdul Gani v Abdul Kader, 1.L.R.1 
Ran, 756, referred to, 


THE Kine v. Ba KHIn Rene see see 226 


SepiTion—Violent, inflammatory and contemptuous expressions 
towards Head of Government and his government—Overt atteinpt 
at rebellion by speech—Deterrent aud severe sentence necessary— 
Direct incitement to revolt, .a grave offence—Aggravation of 
offence 1n war time, Where the accused in making a seditious 
speech has used violent, inflammatory and ‘contemptuous 
expressions towards the Head of the Government and fowards the 
Government established by law in Burma and has made an overt 
attempt by his speech to persuade the people to rise in active and 
open rebellion against Government, a severe and deterrent 
sentence should be imposed. Direct incitement to revolt against 
Government is an offence of enormity at any time, but even more 
so in time of war. Lay Maung v. The King, [1939] Ran. 239, 
distinguished and explained. 





THE Kine v. U DATTHANA owe ane we 681 
SELLER’s OPTION. DATE oF DELIVERY OF GOODS roe jag 593 
SENTENCE, CONVICTION. APPEAL ane ac - 381,386 
SENTENCE, DETERRENT. SEDITION IN W4R TIME rr oes 681 

BY APPELLATE COURT BEYOND JURISDICTION OF TRIAL 
CourT ... ia Bee Aaa ae 215 
oF. ADDITIONAL IMPRISONMENT IN LIEU OF ire ane 223 
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SENTENCE PASSED BY TRIAL CouRT—Appellate Court's power to alter 
sentence—No power to come to findings beyond competency of trial 
Court—No power to pass sentence beyond jurisdiction of trial- 

* Court—Revisional powers—Criminal Procedure Code, ss, 32, 106 
(3), 423 (b) (3), 439 (3). Section 423 (b) (3) of the Code of Criminal 
Procedure allows the appellate Court, with or without altering 
the finding, to alter the nature of the sentence, but subject to the 
provisions of s. 106 (3) not so as to enhance the same. But the 
appeliate Court has no power cither to come toa finding which 
was not within the competency of the trial Court, cr to passa 
sentence which was beyond the jurisdiction given to the trial 
Court by s. 32 of the Code. The same principle applies as is Jaid 
down regarding sentence in cases of revision [s. 439 (3) of the 

- Codej.- Sita Ram v. Emperor, 12 Cr, LJ. 444, followed. Jn re 
Ramasawmy, 2 Weir, 487 ; Jatu Singh v. Mahadir Singh, 1.L.R. 27 
Cal.. 660; King-Emperor v. Po Yin, 3 L.B.R. 232; Mutiah v. 
Emperor, 1.L.R. 29 Mad. 190 ; Queen-Empress v. Pershad, 1.L.R.7 
All, 414, referred to. ~ j : 


Msune E Maune »v, THE KING ie eae are 
SERIES OF INFRINGEMENTS, ‘[RADE-MARK, LIMITATION... ore 
SEVERANCE OF PARENTAL AND FILIAL TIE vs eae eas 
SHOPS AND STALLS, “ HOUSE” RENT ees aa ai 
SOLVENCY AND CHARACTER OF BORROWER. ‘TRUSTEE’S DUTY see 
SPECIFIC OFFENCE, LIMITATION, TRADE-MARK i we 
SPECIFIC RELIEF ACT, S, 42 om ven ons ae 


SprciFic Reuier Act, s. 42—Suit for declaration in ‘respect o f spes 


successionis—Right of plaintiff as heir presumptive—Deed of giftby | 


parents to another person as adopted sou—Suit to set aside deed by 
natural born son—Maintaimability of suit, A suit under s, 42 of 
the Specific Relief Act for a declaration, not with respect to an 
existing right, but with respect to a spbes succéssionis does not lie. 
A Burman Buddhist.who has no subsisting interest in-the property 
of his parents in their life-time, but would succeed as one of the 
heirs after their death cannot sue for a declaration under s. 42 that 
a certain individual is not the adopted son of his parents and that 
a deed of gift in favour of that individual by the parents is null 
and void as against him as heir and the other heirs. Janaki 
Ammal v. Narayanasani Atyer, 1.L.R. 39 Mad. 634; K.R.M.A. 
Firm v. Maung. Po Thein, .L.R. 4 Ran. 22 ; Sharifan Bibi v. Aisha 


Bibi, 1.L.R. 9 Lah. 467, referred to. Ma Yar Thein v. U Ta Te. 


A.LR, (1938) Ran. 216, dissented from. 
Maune AUNG THEIN v. Maunc Ba MaunG 


SPES SUCCESSIONIS. SUIT BY HEIR PRESUMPTIVE ose wee 
STEP IN AID OF EXECUTION, PLAINT NOTA ... ao was 
STRANGER TO CONTRACT, RIGHT TO SUE BY ... ose we 
‘ SUBORDINATE Court.” CoNnTEMPT oF CoURTS ACT... Sele 
SUBSISTENCE ALLOWANCE TO PL/INTIFF eee ewes 

SUBSISTING RIGHTS. TAX-FREE SECURITIES ... tae ON" te 
SUBSTANTIVE RIGHT, APPEAL BARRED a e os 
SuccEssion ACT, Burma, s, 37... aie ee 6 
, 8S. 212, 303, 304 ... wee evs 


SUCCESSOR ON DEATH OF POSGALIKA OWNER oF KYAUNG-DAIK 
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SUCCESSION TO ESTATE OF CHRISTIAN DYING INTESTATE—Adopted or 
illegitimate child notan heir—Treatment of child as kittima or 
apatitha—No power to confer sights on such child-—Buima Laws 
Acts. 13—Burma Succession Act, s.37—Codicil, when entitled 
to be admitted to probate. S.13 of the Burma Laws Act does not 
apply to Indian or Burmese Christians, and an adopted child is 
not an heir entitled, on an intestacy, to inherit the estate of his 
deceased adoptive parent, such parent dying a Christian. S. 37 
of the Succession Act does not include adopted children or 
illegitimate children A Christian dying without a will cannot 
confer any rights of succession upon-children whom he may 
have had living with him in his household and treated in the 
kind of way which would suggest in a Burmese Buddhist house- 
hold either an apatitha ora kiftima adoption. Kamawativ Digbijai 
Singh, L.L.R. 43 All. 525 (P.C.); Ma Khin Than v. Ma Ahma, 
LL.R. 12 Ran. .184, referred to. A Court could admit to probate a 
codicil which was intended to be independent of a will where the 
will ‘was proved to have been in existence and proved to have 
been lost. A document cannot be admitted to probate as a codicil 
when the terms of the codicil will be incapable of being carried 
out without independent knowledge of what was in the alleged 
will. Jn the goods of Grigg, 1 P. & D, 72, referred to. ; 


CYRIL v, D’ATTAIDES és abs ais ooo 
SUFFICIENT CAUSE TO RESTORE SUIT OR APPEAL ae wes 
“Suit AGAINST “LEGAL REPRESENTATIVES”, | ANGLO-INDIAN 
CHRISTIANS ees : ics aes Sees ae 
AGAINST TRUSTEE FOR ACCOUNT, WILFUL DEFAULT ... "ese 
BFFORE ADJUNICATION. LEAVE OF INSOLVENCY COURT See 
BY ADMINISTRATOR OR TRUSTEE, LIABILITY FOR COSTS eee 

BY CO-OPERATIVE SOCIETY TO RECOVER LOAN exe eae 
BY CREMITOR AFTER INSOLVENCY, LEAVE oF CouRT wee 


BY PARTNERS OF DISSOLVED FIRM. UNREGISTERED FIRM ee 
BY PHONGYI DENYING PATERNITY OF CHILD ee ene 


DECLARATORY. CLAIMANT’S REMEDY. MoR?tGAGED PROPERTY 
FOR DECLARATION BY HEU® PRESUMPTIVE, SPES SUCCESSIONIS 


ROge Rete es 


—— FOR INJUNCTION AGAINST COMPANY. COURT FEES ... sae 
——- FOR MAINTENANCE, BY WIFE, BY CHILD ... Pr ba 
—— FOR SHARE AS CO-HEIRS, WAKF INVALID. LIMITATION ons 
— NoT AN “APPFAL” OR “APPLICATION”. LIMITATION ACT, 8, 2 
ene OF SMALL CAUSE COURT NATURE. SECOND 4PPEAL ne 
—— ON AWARD RELATING TO KYAUNG, AWARD UNREGISTERED ... 
—— TO SET ASIDE AWARD. CO-CPERATIVE SOCIETY .. eae 
—— TO'SET ASIDF*FRAUDULENT TRANSFER, ONUS aT et 
“Surts”, SERIES OF, INSOLVENCY ORDERS on ese 


SUMMARY TRIAL—Sentence of imprisonment in default of fine—Maxi- 
muy, substantive sentence of imprisonment—Aggregate of terms 
of imprisonment exceeding term of substantive sentence—Cri- 
minal Procedure Code, ss. 32, 33, 262 (2). Where a magistrate 


BY STRANGER TO CONTRACT ... eee ooo ose 
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has power to pass a sentence of imprisonment as well as of fine 
the limit placed on the term of the substantive sentence of impri- 
sonment does not affect his power of passing a sentence of impri- 
sonment in default of payment of fine, Under s. 262 (2) of the 
Criminal Procedure Code a magistrate can impose a. sentence 
of imprisonment in default of payment of fine in addition to the 
maximum sentence of three months’ imprisonment which he has 
imposed for the offence. Empress v. Asghcr Ali, 1.L.R. 6 All. 61, 
referred to. 


THE KinG v. Po HTwa ... 
SUMMONS CASE, CONVICTION FOR ANY SUMMONS OFFENCE 


eee eee see 


SUSPENSION OF ACQUISITION OF RIGHT OF EASEMENT 


eee eee 


SUSPENSION OR REFUSAL OF DISCHARGE, INSOLVENCY 
Tenancy ‘AcT, ss. 14, 15, 19 


TERMS OF COMPROMISE. MAINTENANCE CASE BEFORE MAGISTRATE ... 
“THEREAFTER”, PROVINCIAL INSOLVENCY ACT, Ss. 28 ... ae 
‘TIME LIMITS, CUSTODY OF MINOR. DIVORCE PRACTICE... ses 


TRADE MARK—Prosecution for use of false trade mark—Limitation— 
Burma Merchandise Marks, Act, s.15—“ Offence” meaning of - 
Commencement of limation—Series of infringements—Date of 
specific offence charged. The period of limitation prescribed by 
s. 15 of the Burma Merchandise Marks Act for prosecuting an 
offender under the Penal Code for the use of a false trade mark 
is three years from the date of the commission of the offence 
charged or one year from the date of discovery by the prosecutor 
of the offence charged, whichever is less. The word “ offence” 
occurring in s. 15 literally means the offence in respect of which 
the prosecution is launched, and time begins to run from the date 
of the specific offence charged or from the prosecutor’s first 
discovery of the specific instance of infringement -which is the 
subject of the charge. The section does not say that time runs 
from the first instance of infringement, where there has beén a 
series of infringements, nor does it mean that where the infringe- 
ment has been to the knowledge of the complainant, the 
prosecution must be. initiated within one year of his first discovery 
of one of this-series of similar offences, Abhay Kumar Dey v. 
Emperor, 32 C,W.N. 699; Aswini Kumar v. King-Emperor, 
34 C.W.N. 524, Emperor v. Chhotalal, I.L.R. (1937) Bom. 183 
(F.B.) ; Muhammad Ahmad v. Bezwada Venkanna, 32 Cr.L.J. 809 ; 
Nagendranath v, Emperor, 1.L.R, 52 Cal. 1153; Sirumal v. 
Emperor, A.I.R. (1932) Sind. 94, referred to. Abdul Majid v. 
Emperor, 17 Cr.L.J. 488; Mohamed Jeevav. Wilson, 4 B.L.T. 


83; Ruppell v. Ponnusami Tevan, 1 LR. 22 Mad. 488, disscnted 
from, 


MOHAMED CAsSIM v, SHSIK THUMBY see ose 
‘TRADING BY UNDISCHARGED INSOLVENT, RIGHTS OF OFFICIAL ASSIGNEE 
‘TRANSFER OF CASE. CRIMINAL PROCEDURE CODE, ss. 190, 491, 351 


TRANSFER OF ‘PROPERTY ACT, ss. 3, 59 


382 53 sas ee ” 
, s. 54 eee iss oe 
———_————_——————-, ss. 58, 59 a re sis 


———_—_—_—__—_—____——_—_, s. 67A ass es oes 


PAGE 


223 
219 

93 
650 
325 
151 
396 
674 


244 
366 
676 
199 


. 59, 777 


293 


767 


GENERAL INDEX. 


TREATMENT OF COUPLE AS HUSBAND AND WIFE se | os 
TRIAL INSIDE A JAIL : a eas ae eit 
‘TRIAL JUDGE, ORIGINAL SIDE, ADVANTAGE OF HEARING WITNESSES 


‘ERIAL, PLACE or —Aagistrate’s disciclion .to fix place of trial—Place 
of trial an open Conrt—Access of the public—Criminal Procedyre 
Code, s. 352—Burima Courts Manual, paragraph 20—Trial inside 
ajail—Piocedute—Formal order, Section 352 of the Criminal 
Procedure Code gives the magistrate who tries a case a discretion 
to prescribe the place in which a trial shall be held. Such a place 
shall be deemed to be an open Court to whichthe public may 
have access subject to the order of the trial magistrate in a 
particular case that the public or a particular person shall not have 
access thereto. Administrative instructicns have been given by 
the High Court as tuthe place uf trial and are contained in 
paragraph 20 of the Burma Courts Manual, A Magistrate may 
ask the proper authority for permission. to hold a trial inside a 
jail, and on obtaining such permission he should pass a formal 
order direcling that the trialis to be held in the jail premises. 
The iormal order enables the accused to apply to the higher 
authority for redress in case he has a grievance against the 
order. Need for amending the administrative directions to suit 
modern conditions pointed out. 


THE Kine v, U KN EMEIN <a on ia 


TRUSTEE, DUTY OF A, IN INVESTING—Valuation ceitificate ofa valuer, 
relian ¢eupou-—Value ata forced sale, consideration of—Trusts 
Act, s. 20—Value of security—Rental value of immovible 
property—Solwency and characte: of borrower—Official Trustee, a 
Corporation Sole—Official Trustee acting as private trustee— 
Consent of Governoi foi suit against unnecessary—Govei nment of 
Burma Act, s, 124—Limitation, question cf—Queslion arising upon 
facts proved or admitted—Defendant's duty to raise plea, when 
necessary—Civil Procedure Codc, O. 8, r. 2—Suitforan account for 
wilful default of trustee—Suit for account of trust property— 
Limitation Act, ss. 3, 10; art. 120—Form of vclief—Subsistence 
allowance—Costs,, S. 124 of the Government of Burina Act refers 
to natural and not toartificial persons. The Official Trustee is a 
corporation sole with perpetual succession and therefore the 
consent of the Governor is not necessary fora suit against him 
for breaches in respect of a private trust Moreover in 
administering a private trust tine Oflicial Trustee acts as an 
ordinary trustee, and not as a servant of the Crown. Where the 
question of limitation is purely one of law capable of determina- 
tion on the facts admitted or proved before the Court, the Court is 
bound under s, 3 of the Limitation Act to raise the question suo 
motu and decide'it, Aagbul Alinad v, Pratap Singh, IL... 57 
All, 242, referred to, Where the question of limitation raises 
issues of fact net arising from the plaint, the defendant is bound 
under O. 8, x. 2 of the Civil Procedure Codé to raise such question 
in his written statement ; if he fails to do so, thereafter it is in the 
discretion of the Court to allow the question to be raised or not. 
Veukata Naidu v. B, Naidu, 1.L.R. 25 Mad. 367 ; if.S. Chetlyar 
Firm vy, Bholat, 1.L.R. 13 Ran. 43, referred to. A claim for aa 
account onthe footing of wilful default on the part of a trustee 
co.aes under Art. 120 of the Limitation Act. But by s. 10, where 
a suit is brought by a beneficiary against a trustee of an express 
trust for an account of property which has become vested in the 
trustee, or the proceeds of such property, the suit never becomes 
barred. Katta Chetty v. Aiyah,\.L.R. 41 Mad. 319 ; New Fleming 
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Co., Ltd. v. Kessowji, 1.L.R. 9 Bom. 373; Sayad Hussein v. The 
Collector o f Kaira, \.L.R. 21 Bom, 257 : Shirinbai v. Sir N.P. Vakil, 
37 Bom. L.R. 946, referred to. It is the duty of a trustee to 
confine himself to the class of investments which are permitted by 
the trust, and likewise to avoid all investments of that class which 
are attended with hazard. Learoyd v. Whitely, (1857) 12 Ap. Ca. 
727, referred to. In Burma, if a surveyor or valuer is appointed 
for the purpose of enabling a trustee to obtain a true valuation, 
the question is whether in all the circumstances of the case the 
-trustee has appointed a person whose: advice he can with prudence 
take into account in arriving at his decision, For the purposes of 
s. 20 of the Trusts Act the value of the property does not mean 
whet would be obtained at a forced sale of it. A trustee should 
look to the value of thé security andin case of immovable 
Property must pay due regard to‘its rental value. Unlikea 
person making an advance upon his own account, a trustee must 
notallow the character or solvency ofthe borrower to weigh 
with him soas to makehis advance, in effect, an advance not 
upon the security offered, but upon a consideration of other 
matters which seem to make it safe not to rely upon the security 
alone. In re Somerset, Somerset v. Earl Poulett, (1894) 1 Ch. 231, 
referred to. . Relief granted tothe plaintiffs on the footing that 
the investments had never been made. . Subsistence allowance of 
plaintiff disallowed. Costs apportioned, 


THE OFFICIAL TRUSTEE v. MRS, RAFBURN tea ays 273 
Trusts Act, s. 20 es ese ae nee 273 


UNDUE INFLUENCE—Young purdanashin ladies—Relationship of 
father and child—Father executor of mother’s will and guardian 
0 fchildven—Exccution of releases 1n favour of father as executor — 
No independent advice—No understanding of accousmts—Father’s 
dominating position—Butrden of proof—Coutract Act, s. 16— 
Documents to be set aside— Date of limitation~Administration 
decree, form of. The plaintiffs were two yo:ng Muslim women 
who were brought up under their father’s care more ot less in 
conformity with pu,danashin principles. The father (1st defend- 
ant) was the sole executor of their mother’s will and the natural 
guardian of their persons and the testamentary guardian of their 
property. Shortly after they had attained their age of legal 
majority the father procured from them two powers of attorney 
authorising the agents mentioned therein to execute on the 
plaintiff's behalf and in their names an unqualified and absolute 
discharge in favour of the father in respect of the plaintiffs’ shares 
in their mother’s estate. These powers were acted upon and two 
releases were signed in favour of the Ist defendant. The father 
did not allow them to consult their husbands or any other inde- 
pendent person to advise them before the execution of these 
documents. The plaintiffs sought to have the powers and 
reluases set aside on the ground of undue influence and _to have 
the estate of their mother administered by the Court. eld, that 
although the purdanashin condition of the plaintiffs did not 
constitute an automatic disabilityon the part of the plaintiffs in 
their dealings with their father, yet it was a factor that might bé& 

- taken into account in considering undue influence, Directly efter 
they attained majority the father obtained releases from thém. Hise 
duty inseveral capacities—parent, executor, and guardian—put * 
him in a dominating position. The plaintiffs surrendered to their 
father for no consideration their right to require a strict account of, 
how their money had been dealt with and of what it consisted, and 
had no independent means of understanding the accounts. S. 16 
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of the Contract Act therefore applied and the transaction was 
unconscionable. As in England so also in Burmaa special 
relationship of confidence exists between parent and child not- 
withstanding that the child is actually of age at the time the 
transaction takes place and the burden vas upon the father to 
show thatthe power of attorney and the releases were not 
obtained by undue influence which on the evidence he failed to 
discharge. Archer v, Hudson, 7 Beav. 551 ; Carpenter v. Heriot. 
1 Eden. 338, referred to. The instruments to be set aside under 
art, 91 of the Limitation Act in this case were the releases and not 
the powers of attorney and consequently limitation ran from the 
date the plaintiffs became aware of the releases. Method of 
drawthg up a decree in an administration suit indicated, ; 


MARIAM BiBI v. MALIM’ oes ses ove 

UPPER BuRMA LAND AND REVENUE REGULATION, ss. 37 (c), 41, 

53 (2). (xii) ae ies abe one 

UNREGISTERED SOCIETY, LOAN BY. SUBSEQUENT REGISTRATION. 
SuIT ON DEBT as we se 


4 . 
UNSWORN STATEMENT BY CHILD AS WITNESS, *ADMISSIBILITY 


VALUATION CERTIFICATE, RELIANCE ON BY TRUSTEE 


“ VALUE AT A FORCED SALE. TRUSTS ACT, s. 20 . rt 3a 
VIOLENT SPEECH TOWARDS HEAD OF GOVERNMENT AND HIS GOVERN- 
MENT, SEDITION aise Se aie. | lee 
WAKF. ORALORBYDEED. REGISTRATION ues see 
W&nr. PEACE TIME CONTRACT OF SEAMEN : a8 an 
WarRTmME. INCITEMENT TO REBEL, AGGRAVATED OFFENCE és 
WARRANT OF ARREST, ILLFGAL USE BY PROCESS-SERVER oa 
WEIGHT OF EVIDENCE. TRIAL JUDGE'S POSITION ee fe 


WEIGHT To BE ATTACHED TO CHILD’S EVIDENCE wee ses 
WHIPPING SENTENCE. REPORT OF RESIDENCE OF ACCUSED 








WIFE’S INTEREST IN HUSBAND’S LIFE POLICY. INSOLVENCY ies 
SUIT FOR MAINTENANCE. CLAIM FOR CHILD Bee 
VESTED INTEREST IN PAYIN PROPERTY. INHERITANCE ove 

WITHDRAWAL OF PROCEEDINGS UNDER CH. Vill, CR. PROCEDURE 

CoDE ard sa aaa dee vee 

WITNESS, EXAMINATION OF, INSOLVENCY wee ase 


WORKMEN'S COMPENSATION—Accident arising outaf the employment 
Work within the employment—Question of negligence irrelevant— 
Employer's liability for conpensation—Conditions for  tnon- 
liabilitu—Worbien’s Compensation Act, s. 3 (1), proviso  {ii). 
Wuen the work which a workman is seeking to dois foundto be 
within his employment the question of negligence, great or small, 
is icrelevant : and no amount of negligence in doing an employ- 
ment job can change the \vorkman’s action into a non-employ- 
ment job. Harris v. Associated Portland Cement Manufacturers, 
Ltd, (1939): 4.C. 71, referred to. In order that an employer 
may escape liability for compensation under s, 3 (1), proviso (5) 
(ii) of the Workmen’s Compensation Act seven distinct conditions 
must be fulfilled, viz. (1) an order or rule must have been given 
or framed : amere warning or disclaimer of responsibility is 
not enough ; (2) its substantial purpose -must have been that of 
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PAGE 
securing the safety. of workmen as such ; (3)the order or rule 
must contain words which on the face of them fairly and clearly 
indicate that its purpose is that of securing the safety of workmen : 
otherwise it is not ‘* expressly ” so given or framed ; (4) its terms 
must‘ have been brought to t: e notice of the individual workman 
whois injured, for he cannot be said lo “ wilfully ” disobey an 
order of which he is unaware ; (5) it must have been disobeyed ; 
(6) the lisobedieace must have been wilful, not merely. negligent 
or due to a mistaken mode of doing a particular task, or due toa 
wrorg decision in an emergency, but deliberate ; (7) the accident 
must have been directly attributable to the disobedience. Maung 
Ba Tunv. U Oh Khin, [1938] Ran, 299, distinguished. 


KHAYIROJ v. MATARDIN (F.B.) ney 759 
WOoRKMEN’S COMPENSATION ACT, S. 3 (1), PROVISO (ii) es 759 
WRIT OF CERTIOKARI as 325 


see eee soe 
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